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Notice 98-32

TO: The Chief Executive Officer of each
financial institution and others concerned 
in the Eleventh Federal Reserve District

SUBJECT 

Reviews of Regulation B (Equal Credit Opportunity) and 
Regulation C (Home Mortgage Disclosure) 

DETAILS

The Board of Governors of the Federal Reserve System has requested public 
comment on reviews of two of its consumer protection regulations: Regulation B (Equal Credit 
Opportunity) and Regulation C (Home Mortgage Disclosure). The review of Regulation B will 
determine whether it should be revised to address technological and other developments, identify 
areas in the regulation that could be revised to better balance consumer protections and industry 
burden, and delete obsolete provisions. The purpose of the Regulation C review is to identify 
ways in which the Board could revise it to clarify and simplify the regulatory language, respond 
to technological and other developments, reduce undue regulatory burden on the industry, delete 
obsolete provisions, and improve the quality and usefulness of the data.

The Board must receive comments about the reviews of Regulation B (refer to 
Docket No. R-1008) and/or Regulation C (refer to Docket No. R-1001) by May 29, 1998. Please 
address comments to William W. Wiles, Secretary, Board of Governors of the Federal Reserve 
System, 20th Street and Constitution Avenue, N.W., Washington, DC 20551.

ATTACHMENTS

Copies of the Board’s notices as they appear on pages 12326-29 (Regulation B) and 
pages 12329-31 (Regulation C), Vol. 63, No. 48 of the Federal Register dated March 12, 1998, 
are attached.

ROBERT D. McTEER, JR.
P R ES ID ENT 

AND CHIE F EX EC UTIVE OFFICER

April 17, 1998

For additional copies, bankers and others are encouraged to use one of the following toll-free numbers in contacting the Federal 
Reserve Bank of Dallas: Dallas Office (800) 333-4460; El Paso Branch Intrastate (800) 592-1631, Interstate (800) 351-1012; 
Houston Branch Intrastate (800) 392-4162, Interstate (800) 221-0363; San Antonio Branch Intrastate (800) 292-5810.

This publication was digitized and made available by the Federal Reserve Bank of Dallas' Historical Library (FedHistory@dal.frb.org)



MORE INFORMATION

For more information, please contact Eugene Coy at (214) 922-6201. For additional 
copies of this Bank’s notice, please contact the Public Affairs Department at (214) 922-5254.

Sincerely yours,
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12 CFR Parts 202 and 203
Equal Credit Opportunity and Home
Mortgage Disclosure; Proposed Rules
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FEDERAL RESERVE SYSTEM

12 CFR Part 202

[Regulation B; Docket No. R-1008]

Equal Credit Opportunity

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: A dvance notice of proposed  
rulem aking.

SUMMARY: P ursuan t to its Regulatory 
P lanning and  Review Program, the 
Federal Reserve Board (the “B oard”) is 
undertak ing  a review  of Regulation B, 
w h ich  carries out the provisions of the 
Equal Credit O pportun ity  Act (the 
“ECOA”). The ECOA m akes it unlaw ful 
for creditors to discrim inate against an 
app lican t in  any aspect of a credit 
transaction  on the basis of race, color, 
religion, national origin, sex, m arital 
status, age, and  o ther specified bases. 
The review  w ill determ ine w hether 
Regulation B shou ld  be revised to 
address technological and  other 
developm ents; identify  areas in  the 
regulation  tha t could  be rev ised  to better 
balance consum er protections and  
industry  burden; and  delete obsolete 
provisions. To gather inform ation 
necessary for th is review  and  to ensure 
the  partic ipa tion  of in terested  parties, 
the  Board is soliciting com m ent on 
several specific issues, w h ile  also 
soliciting com m ent generally on 
po ten tia l revisions to the regulation. 
DATES: Com m ents m ust be received by 
May 29, 1998.
ADDRESSES: Com m ents shou ld  refer to 
Docket No. R—1008, and  m ay be m ailed  
to W illiam  W. W iles, Secretary, Board of 
Governors of the  Federal Reserve 
System, 20th Street and  C onstitu tion  
Avenue, N.W., W ashington, DC 20551. 
Com m ents also m ay be delivered to 
Room B-2222 of the Eccles Building 
betw een  8:45 a.m. and  5:15 p.m. 
weekdays, or to the guard sta tion  in  the 
Eccles Building courtyard  on 20th 
Street, N.W. (betw een Constitu tion  
A venue and  C Street) any time. 
Com m ents m ay be inspected  in  Room 
M P-500 of the  M artin  Building betw een 
9:00 a.m. and  5:00 p.m. w eekdays, 
except as p rov ided  in  12 CFR section 
261.12 of the  B oard’s Rules Regarding 
Availability  of Information.
FOR FURTHER INFORMATION CONTACT: 
N atalie E. Taylor or Sheilah  Goodman, 
Staff A ttorneys, or Jane Jensen Gell, 
Senior A ttorney, D ivision of Consum er 
and C om m unity Affairs, Board of 
Governors of the Federal Reserve 
System, W ashington, DC 20551, at (202) 
452-2412 or 452-3667; for the  hearing 
im paired  only, contact Diane Jenkins,

Telecom m unications Device for the Deaf 
(TDD), at (202) 452-3544.

SUPPLEMENTARY INFORMATION:

I. Background on ECOA and Regulation 
B

The Equal Credit O pportun ity  Act, 15 
U.S.C. 1691, enacted in  1974, m akes it 
un law fu l for a creditor to discrim inate 
against an  app lican t in  any aspect of a 
credit transaction  on the basis of sex or 
m arital status. In 1975, pu rsu an t to 
section 703 of the ECOA, the Board 
issued  Regulation B to im plem ent the 
ECOA. The Congress am ended  the 
ECOA in  1976 to prohib it 
d iscrim ination  on the additional bases 
of race, color, religion, national origin, 
age (provided the  app lican t has the 
capacity  to contract), receip t of public 
assistance benefits, and  good faith 
exercise of a right u n d er the Consum er 
Credit P rotection Act. The Board issued 
an am ended  Regulation B in  1976 to 
reflect the am endm ents.

U nder the B oard’s Regulatory 
Planning and  Review Program, w hich  
requires periodic review  of the  Board’s 
regulations, the Board review ed 
Regulation B and  revised it in  1985 (50 
FR 48018, N ovem ber 20, 1985). In 1989, 
the  Board m odified  Regulation B to 
im plem ent am endm ents to the ECOA 
contained  in  the W om en’s Business 
O w nership  Act of 1988. Those 
am endm ents requ ired  tha t creditors give 
w ritten  notice to business applican ts of 
the right to a w ritten  statem ent of 
reasons for a credit denial, and  im posed 
a record  re ten tion  requirem ent for 
records relating to business credit 
applications (54 FR 50482, December 7, 
1989). The Board further m odified  the 
regulation  in  1993 to im plem ent 
am endm ents to the ECOA contained  in 
the Federal D eposit Insurance 
Corporation Im provem ent Act of 1991. 
The am endm ents p rovided  applicants 
w ith  a right to obtain a copy of the 
appraisal report used  in  an  application  
secured by residen tia l real property , and  
expanded  the enforcem ent 
responsib ilities of the federal financial 
supervisory  agencies w hen  inform ation 
about possib le v io lations of the  ECOA 
becom es know n (58 FR 65657,
December 16, 1993). The Board also 
m odified  the regulation in  1997 to 
im plem ent am endm ents to the  ECOA 
contained  in  the  Econom ic Growth and 
Regulatory Paperw ork R eduction Act of 
1996. The am endm ents created a 
privilege for inform ation developed by 
creditors as a resu lt of “ self-tests” they 
conduct (62 FR 66412, D ecem ber 18, 
1997).

II. Review of Regulation B

The Board w ill review  Regulation B 
w ith  three goals in  m ind: (1) To 
determ ine w hether regulatory 
am endm ents are needed  to address 
technological and  other developm ents;
(2) to identify  areas in  the regulation 
tha t could  be revised to better balance 
consum er protections and  industry  
burden; and  (3) to delete obsolete 
provisions.

This A dvance Notice of Proposed 
Rulem aking is in tended  to gather 
inform ation about broad policy  issues 
tha t could  be addressed  by  revisions to 
the regulation. The Board is soliciting 
com m ent on several specific issues, bu t 
also requests suggestions generally on 
other issues tha t com m enters believe 
shou ld  be addressed  or clarified. The 
Board w ill pub lish  a p roposed  ru le after 
evaluating the com m ents and  further 
analysis.

Concurrently, the  Board is 
undertak ing  a review  of Regulation C 
(Home Mortgage Disclosure); an 
advance notice of p roposed  rulem aking 
is pub lished  elsew here in  today’s 
Federal Register.

Com m ent is specifically  solicited on 
the following issues:

1. Preapplication M arketing Practices

The ECOA and  Regulation B prohibit 
d iscrim ination  by a creditor against an 
applican t— a person  w ho has requested  
or received credit—on a p rohib ited  basis 
regarding any aspect of a credit 
transaction. Credit transaction  is 
defined in  the regulation as every aspect 
of an app lican t’s dealings w ith  a 
creditor beginning w ith  inform ation 
requirem ents. Thus, the  coverage of the 
ECOA is generally lim ited  to a person 
w ho has, at a m in im um , sought credit 
inform ation. However, the Board 
recognizes that a person  could  be 
d iscouraged from seeking credit or 
credit inform ation. Accordingly, the 
regulation expressly prohibits a creditor 
from engaging in  any practice that 
w ou ld  discourage a reasonable person 
(on a proh ib ited  basis) from applying for 
credit. The official staff com m entary 
provides tha t a creditor is prohib ited  
from using w ords, symbols, or other 
forms of com m unication  in  advertising 
that express, im ply, or suggest a 
discrim inatory  preference or a policy of 
exclusion, although a creditor is 
perm itted  to engage in  affirmative 
advertising to solicit or encourage 
trad itionally  disadvantaged groups to 
app ly  for credit.

Aside from the p rohib ition  against 
discouragem ent, the ECOA has no t been  
in terp re ted  to apply  to a cred ito r’s 
p reapplication  m arketing practices—



Federal Register/Vol. 63, No. 48 /Thursday, March 12, 1998/Proposed Rules 12327

such  as the selection of persons 
solicited  for a credit card .1 Creditors use 
a num ber of techniques to decide to 
w hom  solicitations w ill be sent. For 
instance, creditors w ill often specify 
criteria to credit bureaus, w h ich  then  
u tilize credit reports to com pile m ailing 
lists tha t identify  po ten tia l applicants 
w ho m eet those criteria. This m arketing 
techn ique—involving prescreened 
so licitations—is usually  carried out 
through  m ailed  solicitations as w ell as 
by telem arketing. Because ind iv iduals 
selected through  the prescreening 
process have no t requested  credit, they 
are no t deem ed to be applican ts for 
purposes of Regulation B w h en  the 
prescreening occurs. It is only after the 
ind iv iduals respond  to a c red ito r’s 
inv itation  tha t the  regulation  applies.

During the 1985 review  of Regulation 
B, the Board considered  w hether 
prescreened solicitations shou ld  be 
covered by the  regulation. It was 
generally recognized tha t prescreened  
solicitations could  resu lt in  a greater 
availability  of credit for consum ers.
Also, there w as no evidence at tha t tim e 
that creditors w ere im properly  making 
use of p rohib ited  characteristics. 
Therefore, the  Board deem ed it 
unnecessary  to m odify the regulation.

The Board recognizes tha t 
prescreening on  a p rohib ited  basis m ay 
facilitate the iden tification  of potential 
custom ers and  provide greater access to 
credit for som e consum ers. For example, 
som e creditors have used  age to target 
“o lde r” ind iv iduals for credit 
solicitations and  related  financial 
services. However, the Board and  the 
o ther banking agencies have also found 
instances in  w h ich  creditors, prim arily  
in  the credit card industry , have used  
age to exclude you th  and  elderly 
persons from receiving solicitations for 
p reapproved  credit. G iven the potentia l 
for using proh ib ited  bases in 
prescreening to im properly  exclude 
certain categories of ind iv iduals, the 
Board seeks to gain a better 
understand ing  of cu rren t practices, and 
solicits com m ent on how  and  to w hat 
extent creditors are using any prohib ited  
bases in  p reapplication  marketing.

2. Inquiry v. A pplica tion

Regulation B allows creditors to 
establish  the ir ow n application  
procedures, inc lud ing  w hat and  how  
m uch  inform ation to provide to 
consum ers w ho request inform ation

1 The Fair Housing Act (FHA), w hich bars 
discrimination in housing-related transactions, 
differs in its treatment of prescreened solicitations. 
The FHA has been interpreted to prohibit persons 
from prescreening on a prohibited basis, whereas 
the ECOA permits any prescreening since only 
“applicants” receive the protections of the act.

before applying for credit. Creditors and  
others have expressed concern  tha t the 
current d istinction  u n d er Regulation B 
betw een  an inquiry  and  an application  
is difficult to apply. The ru le 
d istinguishes betw een an inqu iry  and  an 
app lica tion  based on w hat the creditor 
com m unicates to the consum er. W hen a 
consum er requests credit inform ation, 
th is inquiry  m ay entail a d iscussion  of 
the  consum er’s credit characteristics. 
Creditors have suggested tha t u nder the 
regulation  it is unclear w hen  a creditor 
is sim ply  providing inform ation rather 
th an  com m unicating a credit decision— 
for exam ple, w hen  the creditor explains 
its underw riting  standards in  the 
context of the app lican t’s credit 
characteristics. A creditor is required  to 
notify  a consum er of action taken 
(including, as appropriate, a notice of 
adverse action) if in  response to a 
consum er’s request for credit 
inform ation the creditor com m unicates 
a decision not to extend credit.

Creditors say that it is burdensom e to 
provide an  adverse action notice to 
every consum er w ho is p rov ided  w ith  
negative inform ation  in  the inform ation- 
gathering process. Also, they  suggest 
th a t some consum ers m ight be 
concerned about receiving adverse 
action notices w h en  they  are m erely in 
the process of gathering inform ation to 
shop for a loan.

M ost questions tha t the Board 
receives regarding the d istinction  
betw een  an  inquiry  and  an  application  
arise in  mortgage processes. W ith the 
increased use of prequalifications, 
preapprovals, and  in teractive loan- 
calculation  tools p rovided  over the 
Internet, creditors have had  difficulty 
determ ining w hether a notice is 
required. Sometimes, w hat begins w ith  
a creditor providing inform ation turns 
into an evaluation of creditw orthiness.

W ith prequalifications or 
preapprovals, consum ers begin their 
loan-shopping by approaching a lender 
to determ ine the price of a hom e they 
could  afford. In th is process, creditors 
often obtain and  review  the consum er’s 
credit report for a m ore accurate p icture 
of the consum er’s debt obligations and 
credit history. In m ost cases, the 
consum er has not identified  a specific 
property, nor is the consum er 
necessarily  ready to seek a loan from a 
particu lar creditor.

Some creditors p rovide loan- 
calculation  tools on  the ir hom e page on 
the  Internet; an d  consum ers are able to 
calculate the price of a hom e they  could  
afford by  entering inform ation about 
incom e and  other data. Some programs 
w ill calculate the m axim um  am ount for 
w h ich  the consum er could  qualify.
O ther program s encourage the consum er

to call the financial in stitu tion  w hen  
inform ation has been entered  and  it 
appears from the  calculation  tha t the 
consum er w ou ld  no t qualify for a 
mortgage due to, for exam ple, low  
incom e and  high debt. Some cred ito rs’ 
hom e pages enable the consum er to take 
the nex t step of applying to the financial 
in stitu tion  for a hom e loan.

In determ ining w hether it is possible 
to provide additional guidance to clarify 
the d istinction  betw een an inquiry  and 
application , the Board believes it is 
im portan t to encourage creditors to 
provide inform ation, counseling, and  
assistance to consum ers seeking credit 
inform ation. The sharing of inform ation 
through counseling programs, such as 
hom e-ow nership  counseling, is a prim e 
exam ple. In hom e-ow nership  
counseling, a th ird -party  organization 
and  financial in stitu tion  m ay partner to 
counsel po ten tia l hom e buyers— 
typically  first-tim e hom e buyers and, 
often b u t no t necessarily, low-incom e 
hom e buyers—on how  to obtain a 
mortgage. A credit report is often 
obtained to determ ine the consum er’s 
financial position  and  to assist in  an 
ongoing counseling process tha t could  
span  a year or longer. In  some programs, 
the th ird-party  organization m ay no t 
only p rov ide counseling services, bu t 
also m ay prescreen applican ts for the 
lender. The Board solicits com m ent on 
w hether the more formal the process 
becom es in  providing inform ation, 
counseling, and  assisting potentia l 
applican ts— for exam ple, verifying 
credit inform ation, or prescreening 
applican ts—the m ore the process 
shou ld  be treated  as an  application. The 
Board also solicits com m ent on the 
following:

(1) Should  the  Board devise a 
different test for determ ining w hen  an 
inform al d iscussion  becom es an 
application? If yes, w hat shou ld  be the 
test?

(2) Should  the Board seek to establish 
a “brigh t-line” test? For exam ple, 
shou ld  an  inquiry  becom e an 
application  w h en  a creditor evaluates or 
verifies credit inform ation through 
th ird-party  inform ation (such as by 
obtaining a credit report or credit 
score)?

(3) W hen, if at all, w ou ld  the use of 
an interactive loan-calculation  tool 
constitu te  an application?

(4) Is it possible or desirable to apply  
the current notification ru les to hom e- 
ow nership  counseling programs? If not, 
how  shou ld  the ru les be designed to 
d istinguish  education-oriented  
counseling from advice offered by a 
lender, for exam ple, to a consum er 
requesting a prequalification  decision?
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(5) Are there som e hom e-ow nership  
counseling program s tha t have elem ents 
of bo th  counseling and  applications 
such  tha t they shou ld  be d istinguished  
from education-orien ted  counseling?

(6) Does the issue of d istinguishing an 
inqu iry  from an  app lica tion  also arise in 
nonm ortgage processes? If so, w hat are 
som e of the distinguishing 
characteristics of such  processes?
W ould a test developed  for mortgage 
processes be effective for nonm ortgage 
processes?

3. V oluntary Data Collection

Regulation B generally  prohibits 
creditors from inquiring  about an 
app lican t’s sex, m arital status, race, 
color, religion, and  national origin. This 
p rovision  was inc lu d ed  in  the 
regulation  in  the  belief tha t if creditors 
d id  no t have th is inform ation, they 
could  no t use it to discrim inate against 
applicants. A t the  same tim e, exceptions 
to th is p rohib ition  were also inc luded  in 
Regulation B. The regulation requires 
creditors to collect “m onitoring 
in form ation” (age, sex, m arital status, 
and race or national origin) for mortgage 
loan applicants. This requ irem ent was 
added  because of the  specific concern  
tha t the data w as needed  to help  detect 
mortgage lending d iscrim ination.

The regulation  also allow s creditors to 
collect data if requ ired  by another 
regulation, order, or agreem ent of a 
court or enforcem ent agency to m onitor 
or enforce com pliance w ith  the ECOA, 
Regulation B, or any o ther federal or 
state statute or regulation. This 
exception was inc luded  in  the 
regulation  so tha t lenders w ou ld  no t 
have to choose betw een  com peting 
regulations or statutes. For exam ple, 
creditors can collect data pu rsu an t to 
the  Home Mortgage D isclosure Act 
w ithou t concerns about violating 
Regulation B.

In A pril 1995, the Board pub lished  for 
com m ent a proposed  am endm ent to 
Regulation B tha t w ou ld  have allowed, 
b u t no t required , creditors to collect 
inform ation about an  app lican t’s sex, 
m arital status, race, color, and  national 
origin for nonm ortgage credit products. 
The regulation  w ou ld  have con tinued  to 
bar creditors from  considering this 
inform ation in  a credit decision. In 
December 1996, the Board w ithdrew  the 
proposed  am endm ent, noting tha t this 
issue m ight be m ore appropriate  for the 
Congress to consider.

Since issuance of the final action, the 
Board has received  requests from the 
other federal financial regulatory 
agencies, creditors, and  com m unity  
groups asking for further consideration  
of th is  matter. The Board believes that 
in  light of the overall review  of

Regulation B it is appropriate  to 
evaluate w hether the p rohib ition  on 
data collection  shou ld  be changed. The 
Board solicits com m ent on w hether to 
consider am ending Regulation B to 
rem ove the prohib ition  barring creditors 
from collecting certain inform ation 
about applican ts for nonm ortgage credit 
products.

4. D efinition o f  Creditor

The ECOA and  Regulation B prohib it 
a creditor from discrim inating  against 
an  app lican t on  a p roh ib ited  basis 
regarding any aspect of a credit 
transaction. The ECOA’s defin ition  of 
creditor inc ludes anyone w ho “regularly 
ex tends” or “regularly arranges for” the 
extension of credit. Regulation B 
com bines the concepts and  defines a 
creditor as a person  w ho, in  the 
ordinary  course of business, regularly 
participates in the decision  of w hether 
or n o t to extend credit, inc lud ing  
persons such  as a po ten tia l purchaser of 
an obligation w ho influences the 
decision  of w hether or no t to extend 
credit. For purposes of §§ 202.4 and 
202.5(a) (the prohibitions against 
d iscrim ination  and  discouragem ent), 
brokers or others w ho regularly refer 
applican ts to creditors (or w ho select or 
offer to select creditors to w hom  
applications can be made) are also 
deem ed creditors.

As creditors expand  the ir d istribution 
system s for lending  services and  
p roducts, they  have increasingly asked 
for guidance about how  the defin ition  of 
“cred ito r” applies w hen  a lender acts in  
conjunction  w ith  other parties and  
d iscrim ination  occurs. The question 
could  arise in  the context of transactions 
in  w h ich  a mortgage broker 
d iscrim inates in  originating loans tha t 
are funded  by or closed in  the nam e of 
the lender, for exam ple, and  also could 
arise in  o ther types of lending, such as 
autom obile financing.

Regulation B provides tha t a person 
(who m ay otherw ise be a creditor) is not 
a creditor regarding a vio lation  of the 
ECOA or the regulation  com m itted  by 
another creditor unless the person  knew  
or h ad  reasonable notice of the  act, 
practice, or policy  tha t constitu ted  the 
v iolation before becom ing involved in 
the credit transaction. The Board solicits 
com m ent on  w hether it is desirable or 
feasible to provide further guidance in 
th is area, such  as the circum stances 
u n d er w h ich  a creditor is deem ed to 
have know ledge of the  acts of other 
parties w hen  the creditor has 
participa ted  in  the decision to extend 
credit or set the credit terms.

Com m ent is solicited on  the 
following:

(1) Is it feasible for the regulation  to 
provide m ore specific guidance given 
that m ost issues w ill d epend  on the 
facts of a particu lar case?

(2) Should  the  cu rren t test—w hich  
relies on w h ether a person  knew  or had  
reasonable notice of an act of 
d iscrim ination—be m odified? If so, in 
w hat way?

(3) Should  the regulation  address 
w hether, and  u n d er w hat 
circum stances, a creditor m ust m onitor 
the pricing or other credit term s w hen  
another creditor (for exam ple, a broker) 
participates in  the transactions?

5. D ocum entation  fo r  B usiness Credit

Currently, Regulation B requires 
w ritten  applications if the credit is 
prim arily  for the purchase or 
refinancing of an app lican t’s p rincipal 
dw elling. This ru le does no t apply  to 
business credit. M any requests for 
business credit are m ade orally or 
w ithou t a formal w ritten  application . In 
such cases, a creditor usua lly  requests 
tha t the app lican t subm it a financial 
s tatem ent for evaluation. As a general 
rule, Regulation B prohibits creditors 
from  requiring  the  signature of a person 
other than  the app lican t on any credit 
in strum en t w here the app lican t is 
ind iv idually  creditw orthy. W here the 
financial s tatem ent offered to support 
the business credit lists jointly  held  
property  and  is signed by bo th  owners, 
som e creditors are treating the  financial 
sta tem ent as a joint application. 
Accordingly, bo th  ow ners often are 
required  to sign the note—even w here 
the  request for credit is being m ade by 
only one of the property  owners. The 
Board does no t believe tha t a joint 
p roperty  ow ner’s signature on a 
financial sta tem ent to attest to the 
accuracy or veracity of inform ation is 
definitive evidence of a joint 
application.

W ithout docum enta tion  in  the files 
other th an  the financial statem ent, 
in stitu tions m ay be requ ired  to spend  
considerable tim e and expense 
establishing tha t an  app lica tion  was for 
joint, rather than  ind iv idual, credit. In 
addition , agencies tha t exam ine for 
com pliance w ith  Regulation B may 
im pose costs and  other burdens on 
institu tions w h en  it is difficult to 
determ ine w hether a joint property  
ow ner actually  in tended  to be a joint 
applicant. Accordingly, the  Board has 
been asked to revise the regulation  to 
p rovide guidance on  w hat m echanism s 
m ay be used  by creditors to establish a 
joint p roperty  ow ner’s in ten t to apply  
for joint business credit.

The Board solicits com m ent on the 
following:
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(1) W hat are som e m echanism s 
through  w h ich  evidence of an 
application  for jo in t credit can be 
established?

(2) Should  the  Board provide 
guidance to clarify the m echanism s 
through  w h ich  an  application  for joint 
credit can be evidenced? If not, how  can 
creditors ensure tha t the ir  practices do 
no t violate the regulation?

6. B usiness Credit E xem ptions

The ECOA authorizes the Board to 
exem pt a class of transactions, or a 
particu lar type of transaction  w ith in  a 
class, if the Board determ ines tha t the 
app lica tion  of all or part of the 
regulation  to such  transactions w ould  
n o t contribute substan tially  to 
effectuating the purposes of the 
regulation. P u rsuan t to Section 703 of 
the  ECOA, the  Board has exercised its 
au thority  to exem pt business cred it from 
certain  notification  and  record  reten tion  
requirem ents for consum er credit if the 
business h ad  gross revenues in  excess of 
$1 m illion  in  its p receding fiscal year, 
or if  the business requested  an extension 
of trade credit, credit inc iden t to a 
factoring agreement, or o ther sim ilar 
types of business credit.

A m endm ents to the ECOA contained  
in the W om en’s Business O w nership  
Act of 1988 require the  Board to review  
exem ptions after five years to determ ine 
w hether an  additional extension is 
appropriate. W hile the  exem ptions for 
certain  business credit do no t affect the 
basic p rohib ition  against d iscrim ination  
in  credit transactions, the exem ptions 
do reduce bu rden  for creditors by 
m odifying the notice requirem ents of 
the regulation  u n d e r  § 202.9(a)(3) and  
the record  re ten tion  ru les u nder 
§ 202.12(b)(5). The Board solicits 
com m ent on w hether these exem ptions 
are still appropriate.

7. O ther Issues

The Board solicits com m ents on any 
other broad policy  issues tha t shou ld  be 
addressed  in  the  regulation.

By order of the Board of Governors of the 
Federal Reserve System, March 6, 1998. 
William W. Wiles,
Secretary of the Board.
[FR Doc. 98-6325 Filed 3-11-98; 8:45 am] 
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 203

[Regulation C; Docket No. R-1001]

Home Mortgage Disclosure

AGENCY: Board of Governors of the 
Federal Reserve System.

ACTION: A dvance notice of proposed  
rulem aking.

SUMMARY: P ursuant to its Regulatory 
P lanning and  Review Program, the 
Board is undertak ing  a rev iew  of 
Regulation C (Home Mortgage 
Disclosure). The purpose  of the review  
is to identify  ways in  w hich  the Board 
could  revise Regulation C to clarify and 
sim plify the  regulatory language; 
respond  to technological and  other 
developm ents; reduce u n d u e  regulatory 
bu rden  on  the industry; delete obsolete 
provisions; and  im prove the  quality  and  
usefulness of the data. To gather 
inform ation necessary for th is review  
and  to ensure  the  partic ipa tion  of 
in terested  parties, the Board is soliciting 
com m ent on  several specific issues, 
w hile  also soliciting com m ent generally 
on po ten tia l revisions to the regulation. 
DATES: Com m ents m ust be received by 
May 29, 1998.
ADDRESSES: Com ments shou ld  refer to 
Docket No. R-1001, and  m ay be m ailed  
to W illiam  W. W iles, Secretary, Board of 
Governors of the Federal Reserve 
System, 20th Street an d  C onstitution 
A venue, N.W., W ashington, D.C. 20551. 
Com m ents also m ay be delivered to 
Room B-2222 of the Eccles Building 
betw een 8:45 a.m. and  5:15 p.m. 
weekdays, or to the guard  station in  the 
Eccles B uilding courtyard  on 20th 
Street, N.W. (between C onstitution 
A venue an d  C Street) at any time. 
Com m ents received w ill be available for 
inspection  in  Room M P-500 of the 
M artin  B uilding betw een  9:00 a.m. and  
5:00 p.m. w eekdays, except as provided  
in  12 CFR 261.12 of the  B oard’s Rules 
Regarding A vailability of Information. 
FOR FURTHER INFORMATION CONTACT: Jane 
Jensen Gell or John C. W ood, Senior 
A ttorneys, or Pam ela M orris 
B lum enthal, Staff A ttorney, D ivision of 
Consum er and  C om m unity Affairs, 
Board of Governors of the Federal 
Reserve System, at (202) 452-3667 or 
(202) 452-2412; for the hearing 
im paired  only, D iane Jenkins, 
Telecom m unications Device for the 
Deaf, at (202) 452-3544.
SUPPLEMENTARY INFORMATION:

I. Background on HMD A and 
Regulation C

The Hom e Mortgage D isclosure Act of 
1975 (HMDA) (12 U.S.C. 2801 et seq.) 
requires institu tions to collect and 
report data about hom e purchase and  
hom e im provem ent loans. Institu tions 
m ust report data for loans originated or 
purchased , as well as for loan 
applications tha t do n o t resu lt in  an 
origination. Regulation C, w h ich  carries 
out the act, requires institu tions to

report inform ation  about the application  
or loan: the app lica tion  date, the action 
taken and  the  date of tha t action, the 
loan am ount, and  the loan type and 
purpose. Institu tions m ust also report 
data about applican ts or borrowers: the ir 
race, sex, and  incom e. Finally, 
in stitu tions m ust report the property 
location and  occupancy status, and 
identify the type of purchaser for loans 
tha t they  sell.

Institu tions report th is inform ation to 
their supervisory agencies on an 
application-by-application  basis using a 
register format. Institu tions m ust make 
th is register available to the public, w ith  
certain fields redacted  to preserve 
app lican ts’ privacy. In addition , the 
Federal F inancial Institu tions 
Exam ination Council (FFIEC), on  behalf 
of the  supervisory  agencies, com piles 
th is inform ation  and  prepares 
ind iv idual d isclosure statem ents for 
each institu tion , aggregate reports for all 
covered institu tions in  each 
m etropolitan  statistical area (MSA), and  
other reports. Ind iv idual disclosure 
statem ents are available to the public 
from each institu tion , and  disclosure 
statem ents and  aggregate reports are 
available at central depositories in  each 
MSA.

The purpose of HMDA is threefold. 
One purpose is to p rovide the  public 
and  governm ent officials w ith  
inform ation tha t w ill help  show  
w hether financial in stitu tions are 
serving the housing needs of the 
neighborhoods and  com m unities in  
w h ich  they  are located. A second 
purpose is to help  public  officials target 
public  investm ents to prom ote private 
investm ents in  neighborhoods w here 
investm ent is needed. F inally, the 
collection and  disclosure requirem ents 
p rovide data that assist in  identifying 
possible discrim inatory  lending patterns 
and  enforcing an tid iscrim ina tion  
statutes.

HMDA specifies the data that 
in stitu tions m ust collect and  report. 
Because of the volum e of inform ation 
tha t m ust be aggregated (in 1996, the 
data reflected 14.8 m illion  loans and  
applications) institu tions m ust 
standard ize the data reports and 
generally subm it them  to their 
supervisory agency in  a m achine- 
readable form. The Board has im posed 
few additional item s of data collection 
beyond those in  the statute. To facilitate 
data retrieval, each entry  in  the 
in s titu tion ’s HMDA loan /app lica tion  
register (HMDA-LAR) m ust contain  a 
un ique  identifier. Each entry m ust also 
contain  the  app lica tion  date and  the 
action  taken  date. Institu tions m ust 
d istinguish  loans to purchase or 
im prove m ultifam ily  dw ellings from
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other hom e purchase  or hom e 
im provem ent loans.

II. Review o f Regulation C

P ursuan t to the B oard’s Regulatory 
Planning and  Review Program, the 
Board has undertaken  a review  of 
Regulation C to determ ine w hether 
revisions m ight be m ade to im prove the 
regulation. The regulation  was last 
review ed in  1988, w hen  the Board m ade 
organizational and  technical changes to 
reduce burden. As d iscussed  below , the 
Board has iden tified  several possible 
areas for revision. The Board invites 
com m ents on these and  any o ther issues 
tha t m ight w arran t review. After 
evaluating the  com m ents, the  Board w ill 
p ub lish  a p roposed  ru le  for public 
com m ent.

C oncurrently , the Board is also 
undertaking a review  of Regulation B 
(Equal Credit O pportunity); an  advance 
notice of p roposed  ru lem aking is 
p ub lished  elsew here in  today’s Federal 
Register.

Com m ent is specifically so licited  on 
the  following issues:

1. Reporting Preapprovals

HMDA and  Regulation C require 
lenders to report data regarding 
applications for mortgage loans that do 
no t resu lt in  originations. U nder 
Regulation C, an  app lica tion  is defined 
as an  oral or w ritten  request for a hom e 
purchase  or hom e im provem ent loan 
tha t is m ade according to the procedures 
estab lished  by the lender for the type of 
credit requested. Currently, a creditor 
tha t m akes a p relim inary  decision about 
a  po ten tia l app lican t’s creditw orth iness 
before receiving a formal application  
does no t report the decision—w hether 
the  decision involves a 
“p requalifica tion” following a cursory 
rev iew  or involves com prehensive 
underw riting  tha t could  resu lt in  an 
approval subject to the app lican t’s 
finding an  acceptable property  (a 
“p reapprova l”). Follow ing a 
p reapproval, hom e buyers identify  the 
property  they w ish  to purchase and  
lenders evaluate inform ation relating to 
the p roperty  offered as security  for the 
loan. P reapprovals tha t lead to an 
origination are reported  on  the H M DA- 
LAR. Currently, requests for 
p reapprovals tha t resu lt in  denials are 
no t reported.

To tne extent tha t reliance on 
preapprovals becom es s tandard  industry  
practice, the app lica tion  data could 
becom e less useful for the in tended  
purpose of p roviding a basis for 
com parison regarding a cred ito r’s 
lending decisions. If po ten tia l borrowers 
are den ied  at the  p reapproval stage and 
p reapproval decisions are no t reported,

the reported  denials m ay no t be fully 
representative of a len d er’s credit 
decisions. The Board has been  asked to 
consider requiring  creditors to collect 
an d  report preapprovals, using a special 
code to d istinguish  them  from formal 
applications. C om m ent is requested  on 
all aspects of the  issue inc lud ing  the 
following:

(1) Has the  practice of p reapprovals 
becom e com m on enough to suggest the 
need  for coverage u nder Regulation C?

(2) In preapproval transactions, the 
creditor m ay lack som e of the data 
called for by the HMDA-LAR. For 
exam ple, the loan am ount m ay be 
p relim inary  and  the  consum er often has 
no t iden tified  a p roperty  address. W hat 
level of inform ation w ou ld  m ake the 
reporting  of data on  preapprovals 
useful? More generally, at w hat stage in 
the loan application  process w ou ld  data 
regarding these decisions better reflect 
the pattern  of a cred ito r’s lending 
practices?

(3) Does reporting  preapproval 
requests rep resen t a po ten tia lly  greater 
b u rd en  th an  reporting  other 
transactions? Are there reporting 
d istinctions, in  e ither the  level of 
inform ation or the type of preapprovals, 
tha t w ou ld  m inim ize the burden?

(4) H om e-ow nership counseling 
program s som etim es share sim ilarities 
w ith  preapproval programs. Some 
hom e-ow nership  counseling programs 
m ay target low- and  m oderate-incom e 
consum ers; others are available to any 
first-time hom e buyer and  have 
elem ents of bo th  counseling and  credit 
evaluation. The m ore formal the process 
of providing inform ation and  assistance 
becom es—for exam ple, by verifying 
credit inform ation—the m ore the 
counseling process resem bles a 
preapproval. The Board believes it is 
im portan t to ensure tha t creditors are 
no t d iscouraged from providing 
assistance to consum ers seeking credit 
inform ation through  counseling 
programs. Consequently, the  Board 
solicits com m ent on ways to distinguish  
counseling program s from preapproval 
program s so as no t to discourage 
creditors from providing inform ation, 
assistance, and  counseling to consum ers 
shopping  for credit.

(5) One approach  for reporting 
preapproval decisions w ou ld  be to track 
the requirem ents of Regulation B (Equal 
Credit O pportunity) and  require 
reporting  of all requests tha t require an 
adverse action notice u n d er Regulation 
B. If a creditor evaluates inform ation 
about a consum er, decides to decline 
the request, and  com m unicates the 
decision to the consum er, Regulation B 
requires the  creditor to treat the request 
as an application  and  send a notice of

adverse action. Currently  u n d er 
Regulation C, creditors are instructed  
no t to report preapproval decisions, 
even if u n d er Regulation B they  are 
required  to give adverse action notices 
on  preapproval requests tha t are denied. 
One disadvantage to th is approach is 
tha t only denials w ou ld  be reported.

(6) W ould  tracking the  requirem ents 
of Regulation B w ork better if that 
regulation w ere revised along w ith  
Regulation C to establish a “brigh t-line” 
test tha t d is tinguished  betw een  an 
inquiry  an d  an  application? Suppose 
that, u n d er bo th  regulations, an  inquiry  
(or request for a preapproval) w ou ld  be 
treated  as an  app lica tion  on ly  if a 
creditor evaluated  or verified credit 
inform ation through  th ird  party 
inform ation (such as by obtaining a 
credit report or credit score).

2. Reporting R efinancings and  H om e  
Im provem ent Loans

Regulation C provides considerable 
flexibility in  the reporting  of refinancing 
transactions in  order to m inim ize 
com pliance burden. A creditor, at its 
option, m ay report a refinancing 
transaction u n d er one of several tests: if 
the existing obligation w as a reportable 
transaction u nder Regulation C; if the 
existing obligation was secured  by a lien 
on  a dw elling; or if  the new  transaction  
w ill be secured by  a lien  on  a dwelling. 
This approach, adopted  in  1995, is 
in tended  to facilitate com pliance by 
allow ing lenders to report all dwelling- 
secured refinances.

Some reporting  institu tions as w ell as 
users of the  HMDA data believe th is  rule 
makes the resulting  data difficult to 
analyze and  of lim ited  value. They note 
tha t the data merge refinancings to 
reduce the  borrow er’s in terest rate on a 
hom e mortgage w ith  new ly  home- 
secured loans used  by the borrow er to 
consolidate and  replace previously 
unsecured  consum er loans such as 
credit card debt.

The Home Mortgage D isclosure Act 
requires the  reporting of inform ation 
about mortgage loans in  part to 
determ ine w hether lenders are m eeting 
the housing  needs of the ir  com m unities. 
The act defines a “mortgage loan” as (1) 
a loan secured by residen tia l real 
p roperty  or (2) a hom e im provem ent 
loan. Regulation C im plem ents the act 
by establishing a “purpose test” and 
requiring lenders to report loans for the 
purpose of hom e purchase or hom e 
im provem ent, and  the refinancings of 
those loans. By expanding the  defin ition  
of “refinancing,” the Board b roadened  
tha t category to inc lude—at the 
in s titu tio n ’s option—all dwelling- 
secured loans, regardless of the  purpose 
of the original loan. The Board solicits
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com m ent on w hether the reporting 
categories shou ld  be further m odified. 
Com m ent is requested  on all aspects of 
the issue inc lud ing  the following:

(1) W ould  a change in  the reporting  
categories im prove the usefulness of the 
data?

(2) W ould  a change in  the  reporting 
categories make com pliance easier and 
reduce burden?

(3) W ould  the cost of a change in  the 
reporting  categories outw eigh any 
possible benefits?

3. P urchased Loans

U nder HMDA and  Regulation C, 
institu tions m ust report all loans that 
they  purchase, even those purchased  in  
b u lk  or in  the context of the purchase 
of a branch. In som e circum stances, this 
requ irem ent m ay im pose a burden. For 
exam ple, som e institu tions believe that 
obtaining the  correct geographic 
reporting  data is m ore costly  if the  loans 
w ere originated m any years ago and  the 
entity  tha t originated an d  sold  the  loans 
was no t a HMDA reporter.

The staff com m entary to Regulation C 
provides tha t a HMDA reporter need  not 
report loans acquired  th rough  a merger. 
The Board has received requests to 
extend th is m erger exception to loans 
acquired  through  the  acquisition  of a 
branch. The Board has also received 
requests to exclude “ seasoned” 
p urchased  loans, or those tha t w ere not 
p urchased  at or shortly  after the 
origination of the loan. Com m ent is 
requested  on all aspects of the issue 
inc lud ing  the following:

(1) How useful is public  d isclosure of 
data on loans purchased  as part of a 
b ranch  acquisition? To w hat extent, if 
any, is it m ore burdensom e to report 
loans purchased  as part of a b ranch  
acquisition  than  other purchased  loans? 
If the  Board w ere to exclude loans 
purchased  as part of a b ranch  
acquisition, should  the exclusion be 
lim ited  to a purchase involving “bricks 
and  m ortar?” W hat if an institu tion  
purchased  the assets of a b ranch  bu t no t 
the liabilities?

(2) Is there som e other w ay to m odify 
the  purchased  loan  category tha t w ou ld  
im prove the data quality  and  reduce 
burden?

4. Tem porary Financing

Regulation C excludes certain data 
from HMDA reporting, inc lud ing  
tem porary  financing such as 
construction  or bridge loans. Some 
institu tions tha t m ake a considerable 
num ber of construction  loans w ould  
like to inc lude them  w ith  the ir HMDA 
data. More generally, a num ber of

HMDA reporters have requested  tha t the 
Board define “tem porary  financing.” 
Com m ent is requested  on all aspects of 
the issue inc lud ing  the following:

(1) How useful w ou ld  it be for 
creditors to disclose data on 
construction  lending? W ould  these data 
be m ore burdensom e to collect and  
report th an  data on perm anent 
financing? If the Board perm itted  
lenders to report construction  loans, 
shou ld  such  loans be reported  w ith  
hom e purchase loans or w ith  a separate 
code?

(2) Regarding tem porary financing 
generally, shou ld  the Board define hom e 
purchase loans w ith  a term  of less than
a specified tim e as tem porary? If so, 
shou ld  the th resho ld  be one year? Two 
years?

5. M obile H om e Transactions

Currently, purchases or refinancings 
of m obile hom es are reported  together 
w ith  purchases or refinancings of 
trad itional hom es. However, 
underw riting  standards for transactions 
involving m obile hom es m ay differ 
significantly from  transactions involving 
trad itional hom es. Some HMDA 
reporters and  users of the  HMDA data 
have suggested tha t the data w ou ld  be 
m ore useful and  easier to analyze if 
transactions involving m obile hom es 
were reported  using a separate code. 
Com m ent is requested  on all aspects of 
the  issue, inc lud ing  w hether it w ou ld  
reduce b u rden  and  im prove the 
usefulness of the  HMDA data to identify  
transactions involving m obile hom es 
using a special code.

6. A d d itio n a l Reporting

Some users believe tha t the HMDA 
data w ou ld  be m ore useful if  certain 
add itional pieces of inform ation  were 
collected. For exam ple, requiring 
institu tions to report the  reasons for 
denial could  facilitate fair lending 
reviews. Currently, on ly  those 
institu tions superv ised  by the Office of 
the Com ptroller of the Currency and  the 
Office of Thrift Superv ision  are required  
to report denial reasons (w hich is 
vo lun tary  u n d e r  the  statute). The data 
reported  vo luntarily  show  tha t the level 
of reporting  varies by supervisory 
agency. For exam ple, for data collected 
in  1996, 84 percen t of the den ied  loans 
reported  to the  Federal D eposit 
Insurance Corporation and  64 percen t of 
the den ied  loans reported  to the Federal 
Reserve inc lu d ed  denial reasons. In 
contrast, only 27 percen t of the denied  
loans reported  to the D epartm ent of 
H ousing and  U rban Developm ent 
contained  denial reasons.

O ther HMDA users suggest tha t the 
regulation  shou ld  require institu tions to 
report the  appra ised  value of the 
property  purchased. This reporting 
w ou ld  allow  users of the data to 
calculate a loan-to-value ratio. Com m ent 
is requested  on all aspects of these 
issues inc lud ing  the following:

(1) W ould the public disclosure of 
data concerning denial reasons or 
property  value further the purposes of 
HMDA, and  in  w hat way?

(2) Are there practical difficulties in 
obtaining and  reporting  these data?

(3) W hat costs w ou ld  be involved in  
reporting  denial reasons or property  
value?

7. Reorganization o f  the Regulation and  
A ppend ices

Currently, institu tions have a variety 
of sources to assist them  w ith  HMDA 
com pliance. A ppend ix  A to Regulation 
C provides instructions for com pleting 
the loan /app lica tion  register, and 
A ppend ix  B provides instructions for 
com pleting the data collection  form. In 
addition , the  Board issued a staff 
com m entary (as S upp lem ent I to the 
regulation), and  the FFIEC publishes the 
Guide to HMDA Reporting: Getting it  
Right! The Board w ill consider 
reorganizing the regulation, appendices, 
and  supp lem en t to clarify and  sim plify 
the p resen tation  of the m aterial, and 
thereby reduce burden. Com m ent is 
requested  on all aspects of the issue 
inc lud ing  the  following:

(1) W ould  it lessen bu rd en  if the 
in terpretive m aterial from the 
instructions w ere incorporated  into the 
com m entary and  the instructions were 
converted into sim ple code 
descriptions?

(2) Could the  regulation be organized 
to p resen t inform ation m ore clearly (for 
exam ple, by consolidating the coverage 
requirem ents curren tly  found  in  both 
the defin itional section  and  the 
exem ptions sections in  a single 
“coverage” section)? W ould the  bu rden  
of learning a reorganized regulation 
outw eigh the benefits of sim plification 
and  clarification?

8. O ther Issues

The Board solicits com m ents on any 
other broad policy  issues tha t shou ld  be 
addressed  in  the regulation.

By order of the Board of Governors of the 
Federal Reserve System, March 6, 1998. 
William W. Wiles,
Secretary o f the Board.
[FR Doc. 98-6326 Filed 3-11-98; 8:45 am] 
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