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SUBJECT

Final Amendments to Regulation S 
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DETAILS

The Board of Governors of the Federal Reserve System and the Department 
of the Treasury have announced a final rule that requires enhanced recordkeeping 
related to certain wire transfers by financial institutions, in accordance with the Bank 
Secrecy Act.

In issuing this final rule, the Board and the Treasury have considered its 
usefulness in criminal, tax, or regulatory investigations or proceedings and its effect on 
the cost and efficiency of the payments system.

ATTACHMENTS

Copies of the Board’s and the Treasury’s notices as they appear on pages 
220-34, Vol. 60, No. 1, of the Federal Register dated January 3, 1995, are attached.

MORE INFORMATION

For more information, please contact James Dean at (214) 922-6237. For 
additional copies of this Bank’s notice, please contact the Public Affairs Department at 
(214) 922-5254.

Sincerely,

For additional copies, bankers and others are encouraged to use one of the following toll-free numbers in contacting the Federal 
Reserve Bank of Dallas: Dallas Office (800) 333 -4460; El Paso Branch Intrastate (800) 592-1631, Interstate (800) 351-1012; Houston 
Branch Intrastate (800) 392-4162, Interstate (800) 221-0363; San Antonio Branch Intrastate (800) 292-5810.
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FEDERAL RESERVE SYSTEM 

[Docket No. R-0807]

DEPARTMENT OF THE TREASURY

31 CFR Part 103 

RIN 1505-AA37

Amendment to the Bank Secrecy Act 
Regulations Relating to Recordkeeping 
for Funds Transfers and Transmittals 
of Funds by Financial Institutions

AGENCY: Department of the Treasury; 
Board of Governors of the Federal 
Reserve System.
ACTION: Final rule.

SUMMARY: The Financial Crimes 
Enforcement Network (FinCEN) of the 
Department of the Treasury (Treasury) 
and the Board of Governors of the 
Federal Reserve System (Board) jointly 
have adopted a final rule that requires 
enhanced recordkeeping related to 
certain wire transfers (which include 
funds transfers and transm ittals of 
funds) by financial institutions. The 
final rule takes into consideration the 
public comments received on the notice 
of proposed rulemaking. Each domestic 
financial institution involved in a wire 
transfer m ust collect and retain certain 
information, depending upon the type 
of financial institution, its role in the 
particular wire transfer, the am ount of 
the wire transfer, and the relationship of 
the parties to the transaction w ith the 
financial institution.
EFFECTIVE DATE: January 1,1996.
FOR FURTHER INFORMATION CONTACT: 
Treasury: A. Carlos Correa, Assistant 
Director, Rules and Regulations Section, 
(202) 622-0400; or Roger W einer, 
Deputy Director, (202) 622-0400; or 
Peter Djinis, Director, (202) 622-0400, 
Office of Financial Enforcement; 
Stephen R. Kroll, Legal Counsel, (703) 
905-3534; or Nina A. Nichols, Attorney- 
\dv iso r, (703) 905-3598, FinCEN.

Board: Louise L. Roseman, Associate 
Director, (202) 452-2789; Gayle Brett, 
Manager, Fedwire, (202) 452-2934; or . 
Darrell Mak, Financial Services Analyst, 
(202) 452-3223, Division of Reserve 
Bank Operations and Payment Systems; 
Oliver Ireland, Associate General 
Counsel, (202) 452-3625; or Elaine 
Boutilier, Senior Counsel, (202) 452
2418, Legal Division, Board of 
Governors of the Federal Reserve 
System. For the hearing im paired only, 
Telecommunication Device for the Deaf 
(TDD), Dorothea Thompson (202) 452
3544.
SUPPLEMENTARY INFORMATION: The
statute generally referred to as the Bank 
Secrecy Act (Pub. L. 91-508, codified at

12 U.S.C. 1829b and 1951-1959, and 31 
U.S.C. 5311-5329) authorizes the 
Secretary of the Treasury to require 
financial institutions to keep records 
and file reports that the Secretary 
determines have a high degree of 
usefulness in criminal, tax, or regulatory 
investigations or proceedings. The 
authority of the Secretary to adm inister 
the Bank Secrecy Act has been 
delegated to the Director of FinCEN. The 
Bank Secrecy Act was am ended by the 
Annunzio-W ylie Anti-Money 
Laundering Act of 1992 (Pub. L. 102
550), w hich authorizes the Treasury and 
the Board to prescribe regulations to 
require m aintenance of records 
regarding domestic and international 
funds transfers. The Treasury and the 
Board are required to promulgate 
jointly, after consultation w ith state 
banking supervisors, recordkeeping and 
reporting requirements for international 
wire transfers by depository institutions 
and certain nonbank financial 
institutions. In issuing this final rule, 
the Treasury and the Board have 
considered its usefulness in  criminal, 
tax, or regulatory investigations or 
proceedings and its effect on the cost 
and efficiency of the payments system. 
The Treasury and the Board are 
authorized to promulgate regulations for 
domestic transfers by depository 
institutions. The Treasury, but not the 
Board, is authorized to promulgate 
recordkeeping and reporting 
requirements for domestic wire transfers 
by nonbank financial institutions.

In August 1993, the Treasury and the 
Board jointly issued for public comment 
a proposal to enhance the recordkeeping 
requirements relating to certain wire 
transfers by financial institutions (58 FR 
46014, August 31,1993). The proposal 
was distributed to state banking 
supervisors. Comments were requested 
on all aspects of the proposal, including 
the usefulness of the records covered by 
the proposed rule for law enforcement 
purposes and the effects the proposal 
might have on the co stan d  efficiency of 
the payments system.

At the same time, the Treasury issued 
a companion Notice of Proposed 
Rulemaking, w hich would require 
financial institutions to include in 
transmittal orders certain information 
that must be retained under th is rule (58 
FR 46021, August 31,1993). While 
many commenters responded to both 
proposals via the same correspondence, 
comments related to  the companion 
proposal are not included in this 
summary.

The following table identifies the 
num ber of commenters by type of 
organization:

Commercial banking organizations 48
Trade associations ............................ 20
Credit unions ..................... ..............  12
Broker/dealers ....................................  4
Federal Reserve Banks ...................  4
Regulatory agencies ..........................  5
Money transmitting providers ........  4
Savings institutions ...........................  2
Clearing house associations ............  2
Others ...................................................  7

Total public comments ...........  108

A. Overview

The proposed rule would require each 
domestic financial institution (as 
defined in the Bank Secrecy Act 
regulations) involved in a wire transfer 
to collect and retain certain information 
for five years. The amount and type of 
information w ould depend upon the 
type of financial institution, its role in 
the particular wire transfer, and the 
relationship of the parties to the 
transaction with the financial 
institution.

Many commenters expressed general 
support for the rule and its objective to 
combat money laundering. A few 
commenters, primarily smaller financial 
institutions w ith  low wire transfer 
volume, indicated that they were 
already complying w ith the 
requirements. The Department of the 
Justice, the Internal Revenue Service, 
and the Office of the Chief Postal 
Inspector supported the proposal, 
commenting that the availability of 
greater user information will be a 
tremendous asset to law enforcement’s 
ability to counteract money laundering 
activities. These law enforcement 
agencies suggested that the regulation be 
strengthened further to assist them in 
identifying illegal activity. Broker/ 
dealer commenters also expressed 
general support for the proposed rule. 
One broker/dealer commented that the 
proposed regulation was a reasonable 
and highly effective response to law 
enforcement needs. Another broker/ 
dealer commented that the rule 
generally would not be burdensome to 
its operations.

Some commenters, however, 
expressed doubts that the proposed rule 
would deter money laundering. A small 
number of commenters objected to the 
proposal altogether, indicating that the 
rule was overly burdensome, while 
additional commenters doubted that the 
benefits of the rule would outweigh the 
costs. Two commenters believed that 
law enforcement agencies already were 
being inundated w ith enough anti
money laundering information, such as 
currency transaction reports, and they 
did not believe the additional 
information required by the rule would 
provide sufficient benefit to warrant
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collection. A few commenters suggested 
that money launderers simply would 
find alternative methods to circumvent 
the recordkeeping requirements,. 
diluting the rule’s effectiveness.

Three of the four nonbank providers 
of money transmitting services that 
commented strongly opposed the 
proposed requirements. One commenter 
stated that the Treasury and the Board 
must consider the fundamentally 
different nature of nonbank financial 
institution operations before adopting a 
final rule. These commenters indicated 
that the burden on nonbank financial 
institutions would clearly and 
substantially outweigh the reasonably 
anticipated benefit to law enforcement.

Other commenters indicated that it 
was difficult to assess the burden of the 
proposal because certain requirements, 
such as retrievability, were not clearly 
defined. Many commenters suggested 
that more types of transactions be 
exempted from the rule.

Based on the comments received, the 
Treasury and the Board have modified 
the proposed rule to reduce the burden 
associated with the rule, while 
maintaining the usefulness of the rule to 
law enforcement agencies. The final rule 
exempts wire transfers below $3,000, 
thereby reducing the burden of 
collecting, maintaining, and retrieving 
wire transfer records. This exemption 
should particularly benefit nonbank 
providers of money transmitting 
services, which typically handle 
smaller-value transfers. Other 
modifications to the rule limit instances 
where verification is required. In 
addition, the final rule clarifies the 
verification and retrievability 
requirements. As a result of these 
changes, the Treasury and the Board 
believe that the benefit of having the 
information available to law 
enforcement agencies outweighs the 
burden associated with the final rule. 
Although the final rule cannot prevent 
money launderers from using wire 
transfers for illegal purposes, the 
Treasury and the Board believe that the 
rule will help trace the proceeds of 
illegal activity and identify the 
participants in money laundering 
schemes.

The Treasury and the Board will 
monitor experience under this final rule 
to assess its usefulness to law 
enforcement and its effect on the cost 
and efficiency on the payments system. 
Within 36 months of the effective date, 
the Treasury and the Board will review 
the effectiveness of this final rule and 
will consider making any appropriate 
modifications.

B. Section-by-Section Analysis

Section 103.11 Meaning o f Terms

The proposed rule added new 
definitions to the existing definitions in 
the Treasury rules. A number of these 
new definitions applicable to banks 
were identical to the terms used in 
Uniform Commercial Code Article 4A 
(UCC 4A) (e.g., originator, originator’s 
bank, payment order, and others). In 
addition, the proposed rule added a 
number of new definitions applicable to 
transactions by nonbank financial 
institutions. These definitions were ' 
intended to parallel the equivalent 
definitions in UCC 4A (e.g., transmittor, 
transmittor’s financial institution, 
transmittal order, and others). In order 
to preserve as much uniformity as 
possible, some changes have been made 
to certain proposed definitions to 
conform them more closely to the UCC 
4A definitions. Several definitions (e.g. 
accept, execution date, payment date) 
are defined so as to make their usage 
also appropriate for transactions 
involving nonbank financial 
institutions; otherwise, they are similar, 
but not always equivalent in practice, to 
the UCC 4A definitions. For example, 
under the final rule’s definition of 
accept, when a beneficiary’s bank 
receives a transmittal order for a 
recipient that is the customer of a 
nonbank financial institution holding an 
account at the beneficiary’s bank, the 
beneficiary’s bank would accept the 
transmittal order by executing a 
corresponding transmittal order to the 
nonbank financial institution, rather 
than by crediting the account of the 
nonbank financial institution, which 
would constitute acceptance under UCC 
4A. The definition of intermediary 
financial institution was revised to 
include an intermediary bank. The 
definitions of transmittor, transmittor’s 
financial institution, recipient, and 
recipient’s financial institution also 
were revised to clarify the scope of these 
definitions for transmittals of funds 
involving both a bank and nonbank 
financial institution.

The Official Comment to UCC 4A is 
helpful in understanding many of the 
definitions adopted in the final rule. 
Terms used in this rule that are not 
defined have the meaning given them in 
the UCC, unless otherwise indicated.

One bank asked whether the term 
payment order includes drawdowns. 
Under the UCC 4A-104 Official 
Comment, this determination depends 
generally on whether the drawdown is 
a credit transfer.1

1 Under the Official Comment, a drawdown
transfer is a funds transfer if the person transferring

Another commenter asked whether a 
payment order includes a transaction 
where Bank A instructs its 
correspondent, Bank B, to debit Bank 
A’s account with Bank B and pay a 
beneficiary that holds an account with 
Bank B. This instruction meets the 
definition of paypaent order in 
§ 103.11(y) and under UCC 4A-103. In 
this funds transfer, Bank B is the 
beneficiary’s bank and Bank A is either 
an intermediary bank or an originator’s 
bank, depending on the circumstances, 
and must keep the appropriate records 
of the payment order.

Another commenter described a 
situation where a depositor orders his 
account closed by telephone and 
instructs the bank to remit the balance 
with a cashier’s check mailed to the 
depositor; the commenter asked 
whether this transaction is a funds 
transfer under the regulation. This 
transaction is not a funds transfer 
because it is not a series of transactions 
under UCC 4A-104(a); rather, it is one 
transaction, a withdrawal of funds from 
the bank by a cashier’s check-

Several credit union commenters 
objected to the inclusion of credit 
unions in the definition of bank and 
stated that credit unions should be 
considered nonbank financial 
institutions. The longstanding definition 
of bank in the Treasury’s existing Bank 
Secrecy Act regulations (31 CFR 
103.11(b))2 includes credit unions. The 
definition of bank has not been changed 
in the final rule.

Several commenters requested 
clarification of the meaning of the terms 
originator and beneficiary. In particular, 
these commenters asked who the 
originator and beneficiary would be in 
instances where either a corporation or 
a bank’s trust department sends or 
receives a funds transfer. When an 
employee sends a payment order to the 
originator’s bank as agent for a . 
corporation, the corporation, and not 
the employee, is the originator. When a

the funds either instructs Bank A to transfer funds 
from its account at Bank A to its account at Bank 
B or if Bank A has an agreement with the person 
whereby Bank A is authorized to follow 
instructions of Bank B, as agent of the person, to 
transfer funds from the person’s account at Bank A 
to Bank B. In both instances, the transfer is a credit 
transfer because the instruction goes from the 
person (although in one case via Bank B as agent) 
to Bank A to send the funds to Bank B. A funds 
transfer under UCC 4A must be a credit transfer. If 
there is no agreement between the person and Bank 
A that Bank B act as agent for the person, then a 
request or instruction from Bank B to Bank A to 
transfer funds from the person’s account at Bank. 
to Bank B would be a debit transfer and would not 
be a funds transfer under UCC 4A or the final 
regulation.

2 The citation for the definition of bank will 
become 31 CFR 103.11(c) when this rule becomes 
effective.
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bank’s trust departm ent makes a funds 
transfer as trustee for one or more trust 
accounts, the bank is the originator. If, 
however, the bank’s trust department 
makes the funds transfer on the specific 
instructions of a trust account holder, 
then the account holder is the  originator 
because it is the sender of the first 
payment order to the bank. In both 
cases, the bank is the originator’s bank.

Two commenters requested that a 
definition be added for the term 
executing, w hich is used in the 
definition of the term accept. Both 
commenters suggested adoption of the 
UCC 4A-301 definition of executed. 
Certain definitions from UCC 4A are 
included in the regulation for reference. 
Other terms, such as execute, that are 
not defined specifically in  the 
regulation, but are defined in  relevant 
provisions of the UCC, w ill have the 
meaning given them  in the UCC, unless 
otherwise indicated.

One com m enter requested that the 
term dom estic bank be defined. The 
terms domestic and bank are defined in 
§ 103.11. Under these definitions, a 
domestic bank is one that is located 
w ithin the United States and would 
include branches and agencies of 
foreign banks located and  conducting 
business w ithin the United States.3 A 
domestic financial institution is one that 
is located in  the United States. No 
separate definition of domestic bank has 
been added to the regulation.

As proposed in § 103.33(f), nonbank 
financial institutions m ust collect, 
verily and retain a record of the 
originator’s identity, because these 
institutions likely would send or receive 
transm ittals of funds for persons w ith 
no account relationship, and therefore, 
no existing records. Many commenters, 
both banks and nonbank financial 
institutions, noted that there are several 
types of ongoing custom er relationships, 
other than those persons that have a 
deposit account or loan w ith a bank, or 
have an account w ith a financial 
institution that is a broker or dealer in 
securities, that would result in  the 
financial institution having the desired 
information about the custom er in  its 
customer record files. By acknowledging 
these relationships, the requirements to 
verify information on noncustomers 
could be m inimized.

3 31 CFR S 103.11(s), w hich w ill become 31 CFR 
§ 103.11(nn) when th is rule becomes effective, 
defines United States to include the States of the 
United States, the District of Columbia, the 
Commonwealth of Puerto Rico, the United States 
Virgin Islands, Guam, the Commonwealth of the 
Northern Mariana Islands, American Samoa, the 
Trust Territory of the Pacific Islands, and the 
territories and possessions of the U nited States.

The final rule limits the verification 
requirements to originators/transmittors 
and beneficiaries/recipients that are not 
established customers. An established 
customer is defined as a person with an 
account w ith a financial institution or a 
person w ith respect to w hich the 
financial institution has obtained and 
maintains on file the name and address, 
as well as the custom er’s taxpayer 
identification num ber or, if none, alien 
identification num ber or passport 
num ber and country of issuance, and to 
which the financial institution provides 
financial services relying on that 
information. Such relationships with 
banks may include, but are not limited 
to, deposit accounts, loan agreements, 
trust accounts, custody accounts, and 
m utual fund accounts. Such 
relationships w ith nonbank financial 
institutions may include, but are not 
limited to, accounts w ith broker/dealers 
and ongoing contractual relationships 
between providers of money 
transmitting services and business 
customers.

Two commenters requested that a 
definition of copy be included in  the 
rule to clarify that new electronic 
technology, such as optical disk storage, 
is allowed. T he rule has been modified 
to explicitly allow retention of an 
electronic record, w hich w ould include 
electronic data storage methods.

Two commenters requested that ail 
automated teller m achine (ATM) and 
point-of-sale (POS) transactions be 
exempted from the rule. One bank noted 
that ATMs are used increasingly for 
legitimate business transactions that are 
not governed by the Electronic Fund 
Transfer Act. Unless a financial 
institution could exclude all ATM 
transactions from the recordkeeping 
requirements, it would be necessary for 
the institution to develop new  systems 
and procedures to ensure compliance. 
The final rule excludes from the 
definitions of funds transfer and 
transmittal of funds all transfers 
governed by the Electronic Fund 
Transfer Act, as well as any other funds 
transfers that are made through an 
automated clearinghouse, ATM, or POS 
system. The question of the treatment, 
under the Bank Secrecy Act, of transfers 
governed by the Electronic Fund 
Transfer Act w ill be studied by the 
Treasury.

Section 103.33. Records to be m ade  
and retained by financia l institutions.

The proposed recordkeeping 
requirements varied depending on the 
type of financial institution, its role in  
die particular funds transfer, and the 
relationship of the parties to the 
transaction w ith the financial

institution. As proposed, the rule was 
structured'into three separate sections to 
apply to banks, nonbank financial 
institutions, and broker/dealers. The 
proposed rule assumed that nonbank 
financial institutions other than broker/ 
dealers would not have customers with 
account relationships and thus required 
these institutions to verify and retain a 
record of the identity of all their 
customers. Many commenters, however, 
indicated that nonbank financial 
institutions do have established 
customers for which identification 
information is maintainedJ6n file; thus, 
there is no need to reverify the 
information. The final rule recognizes 
that m any nonbank financial 
institutions have established customers; 
therefore, the recordkeeping 
requirements for nonbank financial 
institutions and broker/dealers, 
contained in  proposed sections (f) and 
(g), have been combined in the final 
rule.

The requirements imposed by 
§ 103.33(e) for banks and § 103.33(f) for 
nonbank financial institutions in  the 
final rule are similar. The section-by- 
section analysis in  this notice, which 
uses the terminology associated with 
funds transfers through banks, also is 
applicable to transmittals of funds 
through nonbank financial institutions, 
except where specifically noted.

Section 103.33(e)(1) and Section 
103.33(f)(1).

Recordkeeping Requirements—The 
proposed rule required that originator’s 
banks retain, for each payment order 
accepted, the originator’s name and 
address, the amount, date, payment 
instructions received w ith the payment 
order, beneficiary bank identification, 
and, if received w ith the paym ent order, 
the beneficiary’s nam e and address or 
the beneficiary’s account number. 
Intermediary banks and beneficiary’s 
banks w ould be required to retain a 
copy of each payment order they accept.

Dollar Threshold—Many commenters 
recommended that a threshold be 
established to exclude funds transfers 
under a certain dollar amount from the 
requirements. Commenters noted that a 
dollar threshold w ould greatly reduce 
the burden of complying w ith the 
regulation by decreasing the num ber of 
records retained, thereby minimizing 
the storage and retrievability burden, 
and by decreasing the num ber of funds 
transfers where identification m ust be 
verified. Many commenters 
recommended a $10,000 threshold, 
which is the threshold for Currency 
Transaction Reports. The next most- 
frequently suggested threshold was 
$3,000, w hich is the threshold for
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recording purchases with currency of 
certain monetary instruments, such as 
bank drafts and cashier’s checks. A few 
commenters recommended a $1,000 
threshold. One bank noted that a small- 
dollar exemption would particularly 
benefit its noncustomer beneficiaries, 
who typically are tourists whose wallets 
and identification documents have been 
either lost or stolen, and who arrange to 
have a few hundred dollars wired to 
them from relatives or friends.

One nonbank provider of money 
transmitting services, noting that a 
small-dollar threshold would reduce the 
burden and cost to comply w ith the 
regulation, estimates that 99.96 percent 
of its transactions are for amounts below 
$10,000, w hile 98.0 percent of its 
transactions are for less than $3,000, 
and 95.0 percent are for less than 
$1,000. The Federal Reserve Banks 
recently conducted a one-day survey of 
Fedwire funds transfers and found that 
22 percent of transactions for that 
sample day were for amounts less than 
$3,000, w hile 36 percent of the 
transactions were for amounts less than 
$ 10 ,000 .

To reduce the burden of the proposal, 
the final rule does not apply to funds 
transfers of less than $3,000. This 
exemption w ill reduce the burden of 
retaining records'for small-dollar 
transactions and of verifying the 
identity of noncustom er originators and 
beneficiaries, reducing the costs to 
comply w ith the final rule.

The Department of Justice commented 
that no threshold, or a threshold lower 
than $3,000, should be imposed. It 
believes that a dollar threshold would 
provide persons wishing to circumvent 
the rule the opportunity to do so by 
sending m ultiple small-dollar funds 
transfers. The Treasury and the Board 
believe that it is desirable to have a 
logical relationship between the 
threshold for the funds transfer 
recordkeeping requirements and the 
other thresholds established in the Bank 
Secrecy Act regulations. In situations 
where a person sends multiple small- 
dollar funds transfers to avoid the rule, 
it is expected that the bank would notify 
law enforcement appropriately.

The Treasury intends to issue for 
comment proposed regulations that 
would require banks to establish anti
money laundering measures, including 
reporting of suspicious transactions and 
“know your customer” policies and 
programs. In light of these anticipated 
amendments to the Bank Secrecy Act 
regulations, the Treasury and the Board 
believe that a $3,000 threshold will not 
hinder the usefulness of the rule to law 
enforcement. The Treasury and the 
Board will m onitor the experience of the

industry and law enforcement with the 
$3,000 threshold, and will consider 
modifying this threshold in the future if 
it is determined that transactions are 
being structured in  order to evade the 
recordkeeping requirements. As part of 
its analysis of the continued 
appropriateness of this final rule, the 
Treasury also w ill monitor the 
effectiveness of banks’ “know your 
custom er” and suspicious transaction 
reporting programs as applied to funds 
transfers, once these rules take effect.

Beneficiary Information—The 
Department of Justice, Office of Chief 
Postal Inspector, and Internal Revenue 
Service expressed concern that the 
proposed rule did not require 
beneficiary information to be collected 
and retained by the originator’s bank if 
the information is not received with the 
payment order. They indicated that the 
absence of beneficiary information at 
this stage of the funds transfer process 
would limit significantly the utility of 
the funds transfer records to law 
enforcement.

In virtually all cases, the originator 
provides, as part of the payment order 
it sends to the originator’s bank, the 
identity of the beneficiary. Typically, 
the originator provides the beneficiary’s 
name and address, or the beneficiary’s 
account number, or some other specific 
identifier of the beneficiary. Examples 
of a specific identifier include the 
beneficiary’s Clearing House Interbank 
Payments System (CHIPS) universal 
identifier, its Dun and Bradstreet D-U-N- 
S identifier, its stock exchange 
identifier, or, in  some instances where 
the beneficiary’s address is not known, 
the beneficiary’s name. The originator 
provides this information with the 
payment order to ensure that the 
beneficiary receives the proceeds of the 
funds transfer on a timely basis. Given 
that the identification of the beneficiary 
may be provided by means other than 
name and address or account number, 
the Treasury and the Board have 
modified the proposed recordkeeping 
requirement to allow for identification 
by other specific identifier of the 
beneficiary.

Although some identification of the- 
beneficiary is included in virtually all 
payment orders, the Treasury and the 
Board have retained the requirement 
that the originator’s bank retain such 
items of identification of the beneficiary 
as are received with the payment order. 
In cases where the originator provides 
the payment order to the originator’s 
bank through an electronic connection, 
the originator’s bank generally cannot 
ensure that the originator has provided, 
as part of its payment order, the 
beneficiary information specified in the

rule. In these situations, the originator’s 
bank generally does not manually 
review the  payment order prior to 
execution of the order. The originator’s 
bank is encouraged not only to require 
its customers to provide beneficiary 
information but also to perform an edit 
to ensure that information is contained 
in the beneficiary’s field. It cannot 
determine in an automated manner, 
however, w hether the information 
contained provides a meaningful 
identification of the beneficiary. In 
addition, there may be limited cases 
(e.g., transfers in response to drawdown 
requests) where the originator may not 
provide beneficiary information as part 
of its payment order to the originator’s 
bank.

The Treasury and the Board believe 
that some originator’s banks would have 
to make substantial operating changes to 
ensure compliance w ith the rule if they 
were required to collect and retain 
information on the beneficiary for all 
payment orders they accept. Moreover, 
the Treasury and the Board believe that 
requiring originator’s banks to retain 
beneficiary information as is received 
w ith the payment order will not unduly 
im pede law enforcement efforts. 
Beneficiary information generally will 
be provided by the originator with the 
payment order and therefore retained by 
the originator’s bank. In those very few 
cases where this information is not 
provided by the originator, it generally 
can be obtained from the records of the 
beneficiary bank. •

The final rule requires that the 
originator’s bank retain as many of the 
means of identification of the 
beneficiary (e.g., name and address, 
account num ber, other specific 
identifier) as are received with the 
payment order. Originator’s banks are 
encouraged to request that originators 
provide complete beneficiary 
information w hen possible.4 The 
Treasury and the Board understand that 
some banks, particularly those that send 
payment orders electronically, may rely 
on the records of the payment orders 
they execute, supplem ented by the 
originator name and address 
information in  their customer 
information file, to meet the 
recordkeeping requirements of this rule 
for established customers. Because the 
current Fedwire funds transfer format 
may not have sufficient space to include 
all means provided by the originator of

4The Federal Financial Institutions Examination 
Council adopted a policy encouraging all financial 
institutions to include, to the extent practical, the 
name, address, and account number of the 
originator and beneficiary in the payment order 
text, including payment orders sent through 
Fedwire, CHIPS, and S.W.l.F.T.
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identifying the beneficiary, the final rule 
provides an exception to the 
requirement that the bank retain as 
m any m eans of identifying the 
beneficiary’ as provided by the 
originator, until completion of the 
bank’s conversion to the expanded 
Fedwire format. For nonbank financial 
institutions, th is temporary exception is 
lim ited to domestic brokers and dealers 
in securities, because the Treasury and 
the Board believe that only this category 
of nonbank financial institution is likely 
to send electronically transmittals of 
funds that ultim ately are effected 
through Fedwire. (See elsewhere in 
today’s Federal Register for the Board’s 
notice of its adoption of an expanded 
Fedwire funds transfer format.)

As noted earlier, the Treasury and the 
Board will m onitor experience of law 
enforcement and the industry under this 
rule. If the Treasury and the Board 
determine that law enforcement efforts 
are hindered materially due to lack of 
beneficiary information in  the records 
retained under th is rule, the Treasury 
and the Board w ill consider mandating 
that beneficiary information be retained 
for all payment orders. In addition, the 
suspicious transaction reporting and 
anti-money laundering policy and 
program rules due to be issued for 
comment by the Treasury in 1995 
should reduce materially any 
wrongdoing stemming from the fact that 
an originator’s bank is not explicitly 
required by this ru le to obtain 
beneficiary information.

Other Questions—Another 
commenter asked whether the payment 
am ount to be retained in a bank’s 
records under this rule must be 
denom inated in  U.S. dollars or whether 
it could be denom inated in  a foreign 
currency. The payment amount retained 
under the rule should be the amount as 
denom inated in  the payment order. The 
recordkeeping rule applies to transfers 
in  foreign denom inations above the 
equivalent o f $3,000. Banks should 
determine the U.S. dollar equivalent of 
the transfer based on the spot exchange 
rate at the time of the transfer to 
determine w hether a foreign- 
denom inated transfer exceeds the 
$3,000 threshold.

One commenter requested an 
explanation of paym ent instructions 
that are required to be retained by the 
originator’s bank. This commenter 
questioned w hether payment 
instructions included instructions 
received orally (in person or over the 
telephone), or by letter, facsimile, o r 
electronic terminal. Any payment 
instructions given by the originator, 
either oral or written, m ust be retained 
if received w ith the payment order. The

originator’s bank may retain either 
written docum entation or an audio 
recording of the originator’s oral 
instructions. Such payment instructions 
may include the purpose of the funds 
transfer, directions to the beneficiary’s 
bank regarding how to notify the 
beneficiary of the receipt of funds [e.g., 
advise by phone), or other information.

Section 103.33(e)(2), (e)(3), and (e)(5) 
and Section 103.33(f)(2), (f)(3), and (f)(5)

Additional Requirements fo r Persons 
Other Than Established Customers— 
The proposed rule required banks to 
verify the name and address of the 
originator, if the originator does not 
have a deposit or loan account, and to 
retain a record of the verified 
information, the type of identification 
reviewed, the num ber of the 
identification docum ent (e.g., driver’s 
license), as well as a record of the 
originator's social security number, 
alien identification num ber, or 
employer identification number. Some 
commenters, primarily nonbank 
financial institutions acting for non
account holders, argued that the 
proposed verification requirement 
would be very burdensom e to their 
operations. Many commenters 
expressed concern w ith the requirement 
to verify the name and address, and to 
record the identification num ber of an 
originator or beneficiary that is not an 
account holder. A few commenters 
noted that they m ay be forced to refrain 
from doing business w ith  non-account 
holders, due to the burden of the rule's 
verification requirements. A few 
commenters asked w hether the 
verification requirem ent relates to the 
person placing the order or the 
originator.

By limiting the verification 
requirement to originators and 
beneficiaries that are not established 
customers and by excluding funds 
transfers under $3,000 from the rule, the 
num ber of instances where verification 
is required has been reduced 
substantially, w ith a commensurate 
reduction in compliance burden. The 
final rule requires that if a payment 
order is from an originator other than an 
established customer and is made in 
person, the originator’s bank shall verify 
the identity of the person placing the 
paym ent order. If the person does not 
identify another party on whose behalf 
the funds transfer is being made, then 
the person is considered the originator.

If it accepts the payment order, the 
originator’s bank shall obtain and retain 
a record of the person’s name and 
address, the type of identification 
reviewed, the num ber of the 
identification document (e.g., driver’s

license), as well as the taxpayer 
identification num ber or, if none, alien 
identification num ber or passport 
num ber and country of issuance. If the 
originator’s bank knows that the person 
placing the payment order is not the 
originator, it shall obtain and retain a 
record of the originator’s taxpayer 
identification number or, if none, alien 
identification num ber or passport 
num ber and country of issuance, if 
known by the person placing the order. 
In cases where an agent or 
representative of the originator places 
the payment order and does not know 
the originator’s identification number or 
in cases where the originator or the 
person placing the payment order does 
not have such a number, the originator’s 
bank must note in the record the lack 
thereof.

Two commenters questioned whether 
the rule requires an originator’s bank to 
obtain and verify the originator’s 
identity if the originator’s payment 
order is made via phone, fax, electronic 
link, or mail. In situations where the 
originator is not present to provide the 
required information, there is ne 
opportunity to verify it. Under the final 
rule, if the payment order is not made 
in person, the originator’s bank is not 
required to verify the identity of the 
person or to retain information > 
pertaining to  an identification document 
used for verification, but is required to 
retain a copy or record of the method of 
payment (e.g., check or credit card 
transaction) for the funds transfer.

For paym ent of the proceeds of a 
funds transfer in person by a 
beneficiary’s bank to a beneficiary that 
does not have a deposit or loan account, 
the proposal required that a 
beneficiary’s bank obtain and retain a 
record of die beneficiary’s name and 
address, and social security number, 
alien identification number, or 
employer identification number, or note 
in the record the lack of such number. 
Several commenters, however, noted 
that if the proceeds of a funds transfer 
are mailed to the beneficiary, there is no 
opportunity to obtain the beneficiary’s 
identification number.

In the final rule, if the proceeds are 
delivered in person to a beneficiary 
other than an established customer or its 
representative or agent, the beneficiary’s 
bank shall verify the identity of the 
person receiving the proceeds and shall 
obtain and retain information similar to 
that required to be retained by 
originator’s banks for originators that are 
not established customers. If the 
proceeds are delivered to the beneficiary 
other than in person, the final rule 
requires the beneficiary’s bank to retain 
a copy of the check or other instrum ent'
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used to effect payment, or the 
information contained thereon, as well 
as the name and address of the person 
to w hich it was sent.

The proposed rule required that an 
originator’s bank verify the name and 
address of originators and beneficiaries 
that are not account holders by 
examination of a docum ent that 
contained such information. A few 
commenters questioned whether they 
had  a duty to determine the authenticity 
of the identification docum ent provided 
by the person and used for verification. 
One commenter questioned w hat 
constituted adequate verification. 
A nother commenter questioned what it 
should do if  a non-account holder 
provides identification that appears to 
be falsified. Several commenters 
recommended that passports be allowed 
as acceptable identification, even 
though they do not include addresses.

The final ru le  has been clarified to 
require that the identity of an originator 
or beneficiary that is not an established 
custom er be verified by examination of 
a document, preferably one that 
contains the person’s name, address, 
and photograph. For aliens and 
nonresidents, the final rule has been 
am ended to  allow  banks to  rely on a 
passport or o ther official document 
evidencing nationality or residence. 
Banks should exercise care in 
accordance w ith applicable law and 
regulations to ensure that the 
identification presented is not falsified.

Section 103.33(e)(4) and Section 
103.33(f)(4)

Retrievability Requirements—The 
proposal stated that banks m ust be able 
to  access funds transfer records readily 
by nam e or account num ber of the 
originator or beneficiary, as the case 
may be, and may do so through 
reference to  some other record 
m aintained by the bank. Many 
commenters requested clarification of 
the term "readily retrievable" and asked 
how  m uch tim e would be allowed to 
provide funds transfer records.

The Treasury and the Board 
acknowledge that the  term  “readily” is 
ambiguous and have elim inated it from 
the regulation. The existing standards 
set forth in 31 CFR 103.38(d) w ill be 
used to  assess whether a bank has 
com plied w ith the rule w ith respect to 
reporting records of funds transfers in 
response to a request by a  law 
enforcement agency. U nder this 
standard, the expected tim eliness of 
retrievability will vary by request. 
Generally, records should be accessible 
w ithin a reasonable period of time, 
considering the quantity of records 
requested, the nature and age of the

record, the amount and type of 
information provided by the law 
enforcement agency making the request, 
as well as the particular bank's volume 
and capacity to retrieve the records. 
Usually, law enforcement agents will 
provide the approximate transaction 
dates of the funds transfer records 
requested. In some situations, law 
enforcement agencies may prefer to 
receive the requested information as it 
becomes available, rather than wait 
un til the entire search is completed.
Law enforcement agencies should 
provide banks w ith the agencies’ 
desired m ethod of providing the 
information.

The final rule does not require that 
funds transfer records be retained at the 
location w here the payment order is 
accepted or at another particular 
location of the bank subject to the 
recordkeeping requirements. Funds 
transfer records may be retained, for 
example, at the bank’s processing 
location for funds transfers. A  bank 
should ensure that its funds transfer 
records are retained at a location that 
enables them  to be accessible w ithin a 
reasonable period of time.

Several commenters questioned 
w hether the retrievability standard 
w ould  apply to  funds transfers executed 
prior to the ru le’s effective date. The 
retrievability standard would apply only 
to funds transfers made on or after the 
effective date. The Treasury and the 
Board note, however, that establishing a 
specific retrievability standard under 
th is  rule does not preclude banks’ 
responsibilities to  comply w ith a 
properly executed subpoena or search 
warrant, regardless of w hether the 
transfer was executed before or after the 
effective date of the rule. Banks must 
provide information w ith respect to 
funds transfers made before the final 
ru le’s effective date in  accordance w ith 
the Right to Financial Privacy Act (12 
USC 3401, et seq.) and the Electronic 
Com m unications Privacy Act (18 USC 
2701, et seq.).

Many commenters believed that the 
proposed rule would require an 
automated retrieval system to comply 
w ith the retrievability requirement. 
Although an automated retrieval system 
is not required by the rule, a bank may 
w ish to consider implementing an 
automated system, depending on the 
dem and for funds transfer records and 
its current m eans of keeping the records 
(several commenters indicated that 
funds transfer records are sorted by date 
and, in  some cases, by bank branch). 
Based on the volume of law 
enforcement requests, a bank should 
weigh the costs of implementing an

automated system versus the costs of 
searching manual records.

A bank may access funds transfer 
records through reference to some other 
existing record. If a law enforcement 
agency provides an account number, the 
bank could reference its  statement file 
for that account number to determine 
funds transfer transaction reference 
num bers and dates. Using this 
information, the bank could then 
retrieve the funds transfer records by 
either manual or automated retrieval. If 
a law enforcement agency provided a 
bank w ith a customer name, the bank 
could reference its customer 
information file to determine the 
custom er’s account num ber prior to 
accessing its statement file.

Some commenters indicated that they 
should be allowed to choose whether 
their records would be retrievable by 
name, account number, or both. These 
commenters requested that the 
regulation be clarified to state that the 
bank has the flexibility to establish the 
specific retrievability m ethod. As noted, 
banks have the flexibility to maintain 
their funds transfer records to be 
retrievable by name, account number, 
reference number, or other data element, 
so long as they have the capability to 
retrieve the transfer records if the law 
enforcement agency does not provide 
that particular data element in  its 
request. Despite the establishment of a 
retrievability standard under the rule, 
banks still would be obligated to comply 
w ith any properly executed subpoena or 
search warrant. Because law 
enforcement agencies may have access 
to only one identifier (e.g., name or 
account number) during the course of an 
investigation, banks are likely to receive 
requests containing either piece of 
information, regardless of how  the bank 
has chosen to maintain its records.
Thus, no changes have been made to the 
final rule to allow banks to specify the 
m ethod of retrievability.

A few commenters noted that account 
num bers tend to  change due to mergers 
and questioned whether they would be 
required to retrieve information based 
on the o ld or new  account number. 
Commenters also said that they retain, 
as part of their funds transfer records, 
the account num ber at the tim e of the 
transaction, w hich may not be the 
current account number. The funds 
transfer records should be retrievable 
using the account num ber at the time of 
the transaction, as it is likely that law 
enforcement agency requests may come 
from tracing a transfer containing that 
account number. In situations where an 
established customer’s address has 
changed, the institution may provide 
either the customer’s current address or
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the address at the time of the 
transaction. For example, if the bank 
retains the address information as part 
of its funds transfer records, it would 
retain the address at the time the funds 
transfer was processed. If the bank 
retains this information as part of its 
custom er information file, it would 
retain the current address. For 
originators and beneficiaries other than 
established customers, however, the 
bank w ould retain the person’s address 
at the time of the transaction, w hich is 
the only address that has been 
docum ented.

Several commenters, including 
commercial banks and credit unions, 
alsi m entioned that retrieving 
information by a secondary account 
ho lder’s nam e would be more difficult 
than retrieving by a primary account 
holder’s nam e in  the case of a joint 
account. Customer information files 
typically are indexed on the primary 
account ho lder’s name only. 
Commenters indicated that a search by 
a secondary account holder’s name 
probably w ould  require a m anual search 
of the records. In order to comply w ith 
subpoenas and search warrants 
subm itted by law enforcement agencies 
that request information by name, banks 
should have the capability to retrieve 
payment order records by secondary 
account holder name as well as by the 
name of the primary account holder. 
Banks that find it difficult to search by 
secondary account holder name for joint 
accounts may wish to consider the 
volume of law enforcement requests 
w hen making decisions about w hether 
to make autom ation changes to facilitat; 
searches by secondary account holder 
name or to rely on manual searches to 
satisfy these requests.

Many commenters noted that . 
retrieving transactions by the name of 
an originator or beneficiary other than 
an account holder would be impractical, 
since a m anual search of the bank’s 
records w ould be required. One bank 
estim ated that a search by a non-account 
ho lder’s nam e would require three full 
days of m anual searching for each day 
of funds transfer activity, and that the 
results of m anual searches might not be 
very reliable. Banks may wish to 
consider implementing a separate 
recordkeeping system—either m anual 
files or an autom ated database— 
containing only information related to 
payment orders for originators or 
beneficiaries that are not established 
customers, in  order to search more 
easily for these transactions. If a bank 
has more than one customer w ith the 
same name, the bank may request more 
specific information from the law 
enforcement agency to determine the

exact individual desired. In situations 
w here a law enforcement agency 
provides a bank with a custom er’s 
account num ber only, then the bank 
may search based on the account 
num ber only.

Section 103.33(ej(6) and Section  
103.33(f)(6)

Exceptions—The proposed 
recordkeeping requirements exempted 
certain transfers based on the parties to 
the transfer. Several commenters 
requested that more transfers be 
exempted. Two commenters 
recom m ended that transfers involving 
public utilities, corporations listed on 
major stock exchanges, and businesses 
exem pted from Currency Transaction 
Reporting be exempted under the rule. 
The Treasury and the Board believe that 
excluding such a broad category of 
entities w ould dim inish the usefulness 
of the regulation; therefore, these 
entities are not exempted in  the final 
rule.

To elim inate the redundancy in  the 
proposed list of exemptions-and to 
provide consistent treatment for wholly- 
owned domestic subsidiaries of 
domestic banks and domestic brokers or 
dealers in  securities, the final rule has 
been revised to exempt transfers where 
the originator and beneficiary are any of 
the following: (1) A domestic bank; (2) 
a wholly-owned domestic subsidiary of 
a domestic bank; (3) a domestic broker 
or dealer in securities; (4) a wholly- 
owned domestic subsidiary of a 
domestic broker or dealer in  securities;
(5) the United States; (6) a state or local 
government; (7) a federal, state or local 
government agency or instrum entality 
Funds transfers where both the 
originator and beneficiary are the same 
person and the originator’s bank and the 
beneficiary’s bank are the same 
domestic bank, as well as transm ittals of 
funds where both the transm ittor and 
recipient are the same person and the 
transm ittor’s financial institution and 
the recip ient’s financial institution are 
the same domestic broker or dealer in 
securities, also are exempted. These 
revisions expand the proposed 
exemptions to include transfers between 
a wholly-owned subsidiary of any 
domestic bank or broker or dealer in 
securities and any other exempted 
entity.

C. O ther Issues

Compliance Costs—Many 
commenters provided estimates on the 
cost to im plem ent the requirements of 
the proposed rule as well as an estimate 
on the annual ongoing costs to collect 
the required information. The cost 
estimates varied widely. A few smaller

credit unions indicated that they 
already were complying with the 
proposed requirements and therefore 
expected no additional im plem entation 
or m aintenance costs as a result of the 
proposal. Larger commercial banks and 
credit unions, however, estimated their 
im plem entation costs at $15,000 to 
$879,000, and their m aintenance costs 
as high as $350,000 per year. Two 
nonbank providers of money 
transm itting services expected that 
compliance would be very costly One 
money transm ittor estimated $946,000 
of im plem entation costs and $2 m illion 

'of annual maintenance costs. Another 
provider of money transmitting services 
estimated $3.3 million of 
im plem entation costs, w hich includes 
increased transaction time, additional 
hardware/software, and training costs. 
The same provider of money 
transm itting services, however, 
estimated that w ith a $3,000 exemption 
threshold, its implementation cost 
would fall to $710,000.

Implementing a $3,000 threshold and 
limiting the verification requirements 
and supplem ental recordkeeping 
requirem ents to transfers involving 
originators or beneficiaries that are n o t 
established customers w ill significantly 
reduce the burden and cost for banks to 
comply w ith the rule. The burden for 
nonbank financial institutions, 
particularly providers of money 
transm itting services, decreases 
dramatically under the final rule, as the 
majority of transmittals of funds they 
accept are for amounts of less than 
$3,000.

Retention Period—Records required 
under the Bank Secrecy Act, including 
funds transfer records, must be retained 
for five years. A securities industry 
association, however, commented that 
Securities and Exchange Commission 
(SEC) retention regulations, which 
apply to broker/dealers, may differ from 
the five-year period depending upon the 
specific docum ent containing the 
required information. The association 
recom m ended that the rule be amended 
to allow broker/dealers to comply with 
existing SEC rules, w hich would 
eliminate the need to modify existing 
retention practices and the 
administrative difficulties of 
maintaining inconsistent retention 
schedules. The Internal Revenue Service 
recommended that records be 
m aintained for ten years, to ensure 
information related to audits would be 
available for its use.

SEC regulationsjequire registered 
broker/dealers subject to Treasury’s 
Bank Secrecy Act requirements to 
preserve their records according to 31 
CFR Part 103, if such retention periods
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are longer than those required by the 
SEC (17 CFR 240.17a-8). Therefore, the 
retention period remains unchanged for 
broker/dealers. Under this final rule, the 
five-year retention period applies only 
to  records of funds transfers made on or 
after the  ru le’s effective date.

The Treasury and the Board believe 
that a uniform retention period should 
apply to  all records that m ust be 
retained under the Bank Secrecy Act 
regulations, and therefore, a longer 
retention period should not be required 
for funds transfer records than for 
records of other financial transactions. 
The Treasury and the Board are 
concerned that expansion of the Bank 
Secrecy Act record retention 
requirem ent from five to ten years may 
increase materially the cost of 
com pliance for financial institutions, 
bu t w ill m onitor the adequacy of the 
record retention requirement.

Effective Date—Many commenters 
expressed concern regarding the 
effective date, particularly given the 
need for banks to make operational and 
procedural changes to  comply w ith the 
ru le’s retrievability and  verification 
requirements. These commenters 
indicated that the proposed December 
3 1 ,19Q3 effective date was unrealistic 
given that the final rule had  yet to be 
published w ith only weeks remaining 
until the deadline. They indicated that 
changes to existing m anual and 
autom ated procedures to  comply with 
the ru le would require a significant 
preparation time.

Most commenters requested that the 
effective date be six to 12 m onths after 
publication of the final rule. Several 
commenters suggested that the 
im plem entation date be delayed to 
coincide w ith the effective date of the 
Treasury’s companion Travel Rule. 
These commenters indicated that a 
single implementation date for both 
rules w ould prevent having to  make 
changes twice to  internal procedures 
and com puter systems.

A few commenters recommended that 
the effective date be delayed un til the 
new Fedwire format is adopted. As 
noted above, recognizing that 
originator’s banks may strive to  satisfy 
the recordkeeping requirem ents of this 
rule primarily through retention of 
records of the payment orders they 
execute, and that the current Fedwire 
format may not have sufficient space to 
include all means provided by the 
originator of identifying the beneficiary, 
the final rule provides an exception to 
the requirem ent that the bank retain as 
many m eans of identifying the 
beneficiary as provided by the originator 
for Fedwire transfers, un til the bank’s 
conversion to the expanded Fedwire

format is complete. With this lim ited 
exception, the expanded format is not 
necessary to comply with this rule, and 
delaying implementation of the 
recordkeeping rule until after a new 
format is implemented would delay 
realizing the benefits of this rule.

In response to the concerns raised by 
commenters, on December 22,1993, the 
Treasury announced a delay in  the 
adoption of the final rule to perm it the 
Treasury to consider the rule as part of 
its ongoing comprehensive review of the 
Treasury’s anti-money laundering 
enforcement policies, programs, and 
regulations. The Treasury and the Board 
recognize that adequate lead tim e is 
necessary to allow banks time to change 
procedures and/or install systems to 
comply w ith the final rule. Therefore, 
the rule will become effective on 
January 1,1996, at w hich tim e the 
Treasury’s companion Travel Rule also 
w ill become effective. (See the 
Treasury’s notice elsewhere in  today’s 
Federal Register adopting the final 
Travel Rule.]

D. Paperwork Reduction Act

The collection of information required 
by the final rule has been subm itted by 
the Treasury to the Office of 
Management and Budget in  accordance 
w ith the requirements of the Paperwork 
Reduction Act (44 U.S.C. 3504(h)) under 
control num ber 1505-0063.

The collection of information in  this 
regulation is authorized by 12 U.S.C. 
1829b and 1951-1959 and 31 U .S.C  
5311-5328. The likely recordkeepers are 
financial institutions that perforin 
transm ittals of funds.

Estim ated num ber o f respondents 
and/or recordkeepers: 60,000.

Estim ated to ta l annual recordkeeping 
burden: 1 m illion hours.

Estim ated average annual burden per  
respondent and/or recordkeeper: 16.3 
hours.

Estim ated annual frequency o f  
responses: Upon request.

The estimated average annual burden 
hours have decreased significantly from 
those included in  the August 1993 
proposal. The decrease is due to  the 
significant reduction in the num ber of 
transm ittals of funds subject to  the . 
recordkeeping requirements as a result 
of the establishment of the $3,000 
threshold, and due to the reduction of 
circumstances in  w hich additional 
recordkeeping and verification 
requirem ents for noncustom ers would 
apply.

E. Final Regulatory Flexibility Analysis

Two of the three requirem ents of a 
final regulatory flexibility analysis (5 
U.S.C. 604),-(l).A succinct statement of

the need for and the objectives of the 
rule and (2) a summary of the issues 
raised by the public comments, the 
agency’s assessment of the issues, and a 
statement of the changes made in  the 
final rule in  response to the comments, 
are discussed above. The third  
requirem ent of a final regulatory 
flexibility analysis is a description of 
significant alternatives to the rule that 
w ould m inimize the ru le’s economic 
im pact on small entities and reasons 
why the alternatives were rejected.

The requirements in  this rule will 
apply to all financial institutions subject 
to the Bank Secrecy Act, regardless o f  
size. An exemption for small entities 
w ould not be appropriate because it 
w ould permit money laundering 
operations to evade the recordkeeping 
process by using small financial 
institutions. This would dim inish 
significantly the usefulness of these 
records for criminal, tax, or regulatory 
investigations.

The small entities that w ill be affected 
by this rule include small banks and 
nonbank money transmitting 
businesses. In order to minimize the 
econom ic impact on small entities, the 
rule allows financial institutions that 
send or receive transmittal orders for 
established customers to use existing 
records to  satisfy some of the 
recordkeeping requirements. The rule 
also exempts transmittals of funds 
below $3,000, w hich should particularly 
benefit nonbank providers of money 
transm itting services that handle 
smaller-value transfers. The Treasury 
and the Board do not believe that the 
final rule w ould impose reporting or 
recordkeeping burdens on small entities 
that require specialized professional 
skills not available to  them.

F. Conclusion

The Treasury and the Board have 
adopted a revised version of its 
proposed rule.

G. Executive Order 12866

The Treasury finds that th is  final rule 
is not a “ significant” rule for purposes 
of Executive Order 12866. The rule is 
not anticipated to  have an annual effect 
on the economy of $100 m illion or 
more. It w ill not affect adversely in  a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health  or 
safety, or State, local, or tribal 
governments or communities. It creates 
no inconsistencies w ith, nor does it 
interfere w ith actions taken or planned 
by other agencies. Finally, it raises no 
novel legal or policy issues. A cost and 
benefit analysis therefore is  not 
required.
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List o f Subjects in 31 CFR Part 103

Administrative practice and 
procedure, Banks, banking. Brokers, 
Currency, Foreign banking, Foreign 
currencies, Gambling, Investigations, 
Penalties, Reporting and recordkeeping 
requirements, Securities.

Amendment

For the reasons set forth in the 
preamble, 31 CFR Part 103 is amended 
as set forth below:

PART 103—FINANCIAL 
RECORDKEEPING AND REPORTING 
OF CURRENCY AND FOREIGN 
TRANSACTIONS

1. The authority citation for Part 103 
is revised to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959; 
31 U.S.C. 5311-5329.

2. Section 103.11 is am ended as 
follows:

a. By redesignating paragraphs (a), (b), 
(c) through (h), (i) through (k), (1), (m), 
(n), (o), (p) through (r), and (s) through 
(u) as paragraphs (b), (c), (f) through (k), 
(n) through (p), (t), (u), (z), (ee), (gg) 
through (ii), and (nn) through (pp), 
respectively;

b. By removing the words “For 
purposes of § 103.29 of this part, 
deposit” and adding in their place, 
“Deposit” in  newly designated 
paragraph (j); and

c. By adding new paragraphs (a), (d), 
(e), (1), (m), (q), (r), (s), (v), (w), (x), (y). 
(aa), (bb), (cc), (dd), (ff), (jj). (kk), (11), 
and (mm).

The additions read as follows:

§ 103.11 Meaning of terms.
*  *  *  *  *  '

(a) Accept. A receiving financial 
institution, other than the recipient’s 
financial institution, accepts a 
transm ittal order by executing the 
transm ittal order. A recipient’s financial 
institution accepts a transmittal order by 
paying the recipient, by notifying the 
recipient of the receipt of the order or 
by otherwise becoming obligated to 
carry out the order. 
* * * * *

(d) Beneficiary. The person to be paid 
by the beneficiary’s bank.

(e) Beneficiary’s bank. The bank 
identified in a payment order in which 
an account of the beneficiary is to be 
credited pursuant to the order or w hich 
otherwise is to make payment to the 
beneficiary if the order does not provide 
for payment to an account. 
* * * * *

(1) Established customer. A person 
with an account with the financial 
institution, including a loan account or

deposit or other asset account, or a 
person w ith respect to w hich the 
financial institution has obtained and 
m aintains on file the person’s name and 
address, as well as taxpayer ,
identification number (e.g., social 
security or employer identification 
number) or, if none, alien identification 
num ber or passport num ber and country 
of issuance, and to w hich the financial 
institution provides financial services 
relying on that information.

(m) Execution date. The day on w hich 
the receiving financial institution may 
properly issue a transmittal order in 
execution of the sender’s order. The 
execution date may be determined by 
instruction of the sender but cannot be 
earlier than the day the order is 
received, and, unless otherwise 
determined, is the day the order is 
received. If the sender’s instruction 
states a payment date, the execution 
date is the payment date or an earlier 
date on w hich execution is reasonably 
necessary to allow payment to the 
recipient on the payment date. 
* * * * *

(q) Funds transfer. The series of 
transactions, beginning w ith the 
originator’s payment order, made for the 
purpose of making paym ent to the 
beneficiary of the order. The term 
includes any payment order issued by 
the originator’s bank or an intermediary 
bank intended to carry out the 
originator’s payment order. A funds 
transfer is completed by acceptance by 
the beneficiary’s bank of a payment 
order for the benefit of the beneficiary 
of the originator’s payment order. Funds 
transfers governed by the Electronic 
Fund Transfer Act of 1978 (Title XX, 
Pub. L. 95-630, 92 Stat. 3728,15 U.S.C. 
1693, et seq.), as well as any other funds 
transfers that are made through an 
automated clearinghouse, an automated 
teller machine, or a point-of-sale system, 
are excluded from this definition.

(r) Intermediary bank. A receiving 
bank other than the originator’s bank or 
the beneficiary's bank.

(s) Intermediary financial institution. 
A receiving financial institution, other 
than the transm ittor’s financial " 
institution or the recipient’s financial 
institution. The term intermediary 
financial institution includes an . 
intermediary bank.
* * * * *

(v) Originator. The sender of the first 
payment order in a funds transfer.

(w) Originator’s bank. The receiving 
bank to which the payment order of the 
originator is issued if the originator is 
not a bank, or the originator if the 
originator is a bank.

(x) Payment date. The day on w hich 
the amount of the transmittal order is 
payable to the recipient by the 
recipient’s financial institution. The 
paym ent date may be determ ined by 
instruction of the sender, but cannot be 
earlier than the day the order is received 
by the recipient’s financial institution 
and, unless otherwise prescribed by 
instruction, is the date the order is 
received by the recipient’s financial 
institution. . .

(y) Paym ent order. An instruction of 
a sender to a receiving bank, transm itted 
orally, electronically, or in writing, to 
pay, or to cause another bank to pay, a 
fixed or determinable amount of money 
to a beneficiary if:

(1) The instruction does not state a 
condition to payment to the beneficiary 
other than tim e of payment;

(2) The receiving bank is to be 
reim bursed by debiting an account of, or 
otherwise receiving payment from, the 
sender; and

(3) The instruction is transm itted by 
the sender directly to the receiving bank 
or to an agent, funds transfer system, or 
com m unication system for transmittal to 
the receiving bank. 
* * * * *

(aa) Receiving bank. The bank to 
w hich the sender’s instruction is 
addressed.

(bb) Receiving financial institution. 
The financial institution to which the 
sender’s instruction is addressed. The 
term receiving financial institution 
includes a receiving bank.

(cc) Recipient. The person to be paid 
by the recipient’s financial institution. 
The term recipient includes a 
beneficiary, except where the recipient’s 
financial institution is a financial 
institution other than a bank. 

r (dd) Recipient’s financial institution. 
The financial institution identified in a 
transmittal order in which an account of 
the recipient is to be credited pursuant 
to the transmittal order or which 
otherwise is to make payment to the 
recipient if th&order does not provide 
for payment to an account. The term 
recipient’s financial institution includes 
a beneficiary’s bank, except where the 
beneficiary is a recipient’s financial 
institution.
* * * * *

. (ff) Sender. The person giving the 
instruction to the receiving financial 
institution. -
* * * * *

(jj) Transmittal o f funds. A series of 
transactions beginning with the 
transm ittor’s transmittal order, mado fur 
the purpose of making payment to tlm 
recipient of the order. The term include* 
any transmittal order issued by the
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transm ittor’s financial institution or an 
intermediary financial institution 
intended to carry out the transm ittor’s 
transmittal order. The term transmittal 
of funds includes a funds transfer. A 
transmittal of funds is completed by 
acceptance by the recipient’s financial 
institution of a transm ittal order for the 
benefit of the recipient of the 
transm ittor’s transmittal order. Funds 
transfers governed by the Electronic 
Fund Transfer Act of 1978 (Title XX, 
Pub. L. 95-630, 92 Stat. 3728,15 U.S.C. 
1693, et seq.), as w ell as any other funds 
transfers that are made through an 
automated clearinghouse, an automated 
teller machine, or a point-of-sale system, 
are excluded from this definition.

(kk) Transmittal order. The term 
transmittal order includes a payment 
order and is an instruction of a sender 
to a receiving financial institution, 
transmitted orally, electronically, or in  
writing, to pay, or to cause another 
financial institution to pay, a fixed or 
determinable amount of money to a 
recipient if:

(1) The instruction does not state a 
condition to payment to the recipient 
other than time of payment;

(2) The receiving financial institution 
is to be reimbursed by debiting an 
account of, or otherwise receiving 
payment from, the sender; and^

(3) The instruction is transm itted by 
the sender directly to the receiving 
financial institution or to an agent or 
communication system for transmittal to 
the receiving financial institution.

(11) Transmittor. The sender of the 
first transmittal order in  a transm ittal of 
funds. The term transm ittor includes an 
originator, except where the 
transm ittor’s financial institution is a 
financial institution other than a bank.

(mm) Transmittor’s financial 
institution. The receiving financial 
institution to w hich the transmittal 
order of the transmittor is issued if the 
transmittor is not a financial institution, 
or the transmittor if  the transm ittor is a 
financial institution. The term 
transm ittor’s financial institution 
includes an originator’s bank, except 
where the originator is a transm ittor’s 
financial institution other than a bank.
* * * * * •

3. Paragraph (b)(2) of § 103.25 is 
revised to read as follows:

§ 103.25 Reports of transactions with 
foreign financial agencies.
* * ' *_ * *

(b) * * *
(2) Transmittal orders received by a 

respondent financial institution from a 
foreign financial agency or sen t by 
respondent financial institution to a 
foreign financial agency, including all

information m aintained.by that 
institution pursuant to § 103.33. 
* * * * *

4. Section 103.33 is amended by 
adding new paragraphs (e) and (f), to 
read as follows:

§ 103.33 Records to be made and retained 
by financial institutions. 
* * * * *

(e) Banks. With respect to a funds 
transfer in  the amount of $3,000 or more 
by a bank:

(1) Recordkeeping requirements, (i) 
For each payment order that it accepts 
as an originator’s bank, the bank shall 
obtain and retain either the original or 
a microfilm, other copy, or electronic 
record of the following information 
relating to the payment order:

(A) The name and address of the 
originator;

(B) The amount of the payment order;
(C) The execution date of the payment

order; —
(D) Any payment instructions

received from the originator w ith the 
payment order; .

(E) The identity of the beneficiary’s 
bank; and

(F) As many of the following items as 
are received with the payment order: ‘

(1) The name and address of the 
beneficiary;

(2) The account num ber of the 
beneficiary; and

. (3) Any other specific identifier df the 
beneficiary.

(ii) For each payment order that it 
accepts as an intermediary bank, the 
bank shall retain either the original or 
a microfilm, other copy, or electronic 
record of the payment order.

(iii) For each payment order that it 
accepts as a beneficiary’s bank, the bank 
shall retain either the original or a 
microfilm, other copy, or electronic 
record of the payment order.

(2) Originators other than established 
customers. In the case of a payment 
order from an originator that is not an 
established customer, in  addition to 
obtaining and retaining the information 
required in paragraph (e)(l)(i) of this 
section:

(i) If the payment order is m ade in 
person, prior to acceptance the 
originator’s bank shall verify the 
identity of the person placing the 
paym ent order. If it accepts the payment 
order, the originator’s bank shall obtain 
and retain a record of the name and

1 Fotffunds transfers effected through the Federal 
Reserve’s Fedwire funds transfer system, only one 
of the items is required to be retained, if received 
w ith the payment order, until such time as the bank 
that sends the order to the Federal Reserve Bank 
completes its conversion to the'expanded Fedwire 
message format.

address, the type of identification 
reviewed, the num ber of the 
identification document (e.g., driver’s 
license), as well as a record of the 
person’s taxpayer identification number 
(e.g., social security or employer 
identification number) or, if none, alien 
identification num ber or passport 
num ber and country of issuance, or a 
notation in the record of the lack 
thereof. If the originator’s bank has 
knowledge that the person placing the 
payment order is not the originator, the 
originator’s bank shall obtain and retair 
a record of the originator’s taxpayer 
identification num ber (e.g., social 
security or employer identification 
number) or, if none, alien identification 
num ber or passport num ber and country 
of issuance, if known by the person 
placing the order, or a notation in the 
record of the lack thereof.

(ii) If the payment order accepted by 
the originator’s bank is not made in 
person, the originator’s bank shall 
obtain and retain a record of name and 
address of the person placing the 
payment order, as well as the person’s 
taxpayer identification num ber (e.g., 
social security or employer 
identification number) or, if none, alien 
identification num ber or passport 
num ber and country of issuance, or a 
notation in the record of the lack 
thereof, and a copy or record of the 
method of payment (e.g., check or credit 
card transaction) for the funds transfer. 
If the originator’s bank has knowledge 
that the person placing the payment 
order is not the originator, the 
originator’s bank shall obtain and retain 
a record of the originator’s taxpayer 
identification num ber (e.g., social 
security or employer identification 
number) or, if none, alien identification 
num ber or passport num ber and country 
of issuance, if known by the person 
placing the order, or a notation in the 
record of the lack thereof.

(3) Beneficiaries other than 
established customers. For each 
payment order that it accepts as a 
beneficiary’s bank for a beneficiary that 
is not an established customer, in 
addition to obtaining and retaining the 
information required in  paragraph
(e)(l)(iii) of this-section: .

(i) if the proceeds are delivered in 
person to the beneficiary or its 
representative or agent, the beneficiary’s 
bank shall verify the identity of the 
person receiving the proceeds and shall 
obtain and retain a record of the name 
and address, the type of identification 
reviewed, and the num ber of the 
identification docum ent (e.g., driver’s 
license), as well as a record of the 
person’s taxpayer identification num ber 
(e.g., social security o r employer
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identification number) or, if none, alien 
identification number or passport 
num ber and country of issuance, or a 
notation in  the record of the lack 
thereof. If the beneficiary’s bank has 
knowledge that the person receiving the 
proceeds is not the beneficiary, the 
beneficiary’s bank shall obtain and 
retain a record of the beneficiary’s name 
and address, as well as the beneficiary’s 
taxpayer identification num ber (e.g., 
social security or employer 
identification number) or, if none, alien 
identification num ber or passport 
num ber and country of issuance, if 
known by the person receiving the 
proceeds, or a notation in the record of 
the lack thereof.

(ii) if the proceeds are delivered other 
than in person, the beneficiary’s bank 
shall retain a copy of the check or other 
instrum ent used to effect payment, or 
the information contained thereon, as* 
well as the name and address of the 
person to w hich it was sent.

(4) Retrievability. The information 
that an originator’s bank must retain 
under paragraphs (e)(l)(ij and (e)(2) of 
this section shall be retrievable by the 
originator’s bank by reference to the 
name of the originator. If the originator 
is an established customer of the 
originator’s bank and has an account 
used for funds transfers, then the 
information also shall be retrievable by 
account number. The information that a 
beneficiary’s bank must retain under 
paragraphs (e)(l)(iii) and (e)(3) of this 
section shall be retrievable by the 
beneficiary’s bank by reference to the 
name of the beneficiary. If the 
beneficiary is an established customer of 
the beneficiary’s bank and has an 
account used for funds transfers, then 
the information also shall be retrievable 
by account number. This information 
need not be retained in any particular 
m anner, so long as the bank is able to 
retrieve the information required by this 
paragraph, either by accessing funds 
transfer records directly or through 
reference to some other record 
m aintained by the bank.

(5) Verification. Where verification is 
required under paragraphs (e)(2) and
(e)(3) of th is section, a bank shall verify 
a person’s identity by examination of a 
document (other than a bank signature 
card), preferably one that contains the 
person’s name, address, and 
photograph, that is normally acceptable 
by financial institutions as a means of 
identification w hen cashing checks for 
persons other than established 
customers. Verification of the identity of 
an individual who indicates that he or 
she is an alien or is not a resident of the 
United States may be made by passport, 
alien identification card, or other

official document evidencing 
nationality or residence (e.g., a foreign 
driver’s license w ith indication of home 
address).

(6) Exceptions. The following funds 
transfers are not subject to the 
requirements of this section:

(i) Funds transfers where the
originator and beneficiary are any of the 
following: •

(A) A domestic bank;
(B) A wholly-owned domestic 

subsidiary of a domestic bank;
(C) A domestic broker or dealer in 

securities;
(D) A wholly-owned domestic 

subsidiary of a domestic broker or 
dealer in  securities;

(E) The United States;
(F) A state or local government; or
(G) A federal, state or local 

government agency or instrumentality; 
and

(ii) Funds transfers where both the
originator and the beneficiary are the 
same person and the originator’s bank 
and the beneficiary’s bank are the same 
domestic bank. .

(f) N onbank financial institutions. 
With respect to a transmittal of funds in 
the am ount of $3,000 or more by a 
financial institution other than a bank:

(1) Recordkeeping requirements, (i) 
For each transm ittal order that it accepts 
as a transm ittor’s financial institution, 
the financial institution shall obtain and 
retain either the original or a microfilm, 
other copy, or electronic record of the 
following information relating to the 
transm ittal order:

(A) The name and address of the 
transmittor;

(B) The am ount of the transmittal 
order;

(C) The execution date of the
transmittal order; \

(D) Any paym ent instructions ■ 
received from the transmittor with the 
transmittal order;

(E) The identity of the recipient’s 
financial institution;

(F) As m any of the following items as 
are received w ith the transmittal order:2

(2) The nam e and address of the 
recipient;

(2) The account num ber of the 
recipient; and

(3) Any other specific identifier of the 
recipient; and

(G) Any form relating to the 
transmittal of funds that is completed or

2 For transm ittals of funds effected through the 
Federal Reserve’s Fedwire funds transfer system b y ' 
a domestic broker or dealers in securities, only one 
of the items if required to be retained, if received 
w ith the transm ittal order, until such time as the 
bank that sends the order to the Federal Reserve 
Bank completes its conversion to the expanded 
Fedwire message format.

signed by the person placing the 
transmittal order.

(ii) For each transm ittal order that it 
accepts as an interm ediary financial 
institution, the financial institution 
shall retain either the original or a 
microfilm, other copy, or electronic 
record of the transm ittal order.

(iii) For each transm ittal order that it 
accepts as a recip ient’s financial 
institution, the financial institution 
shall retain either the original or a 
microfilm, other copy, or electronic 
record of the transm ittal order, as well 
as any form completed or signed by the 
person receiving the proceeds of the 
transmittal of funds.

(2) Transmittors other than 
established customers. In the case of a 
transm ittal order from a transmittor that 
is not an established customer, in 
addition to obtaining and retaining the 
information required in paragraph
(f)(l)(i) of this section:

(i) If the transm ittal order is made in 
person, prior to acceptance the 
transm ittor’s financial institution shall 
verily the identity of the person placing 
the transm ittal order. If it accepts the 
transmittal order, the transm ittor’s 
financial institution shall obtain and 
retain a record of the nam e and address, 
the type of identification reviewed, and 
the number of the identification 
document (e.g., driver’s license), as well . 
as a record of the person’s taxpayer 
identification num ber (e.g., social 
security or employer identification 
number) or, if none, alien identification 
num ber or passport number and country 
of issuance, or a notation in  the record 
the lack thereof. If tha.transm ittor’s 
financial institution has knowledge that 
the person placing the transmittal order 
is not the transm ittor, the transm ittor’s 
financial institution shall obtain and 
retain a record of the transm ittor’s 
taxpayer identification number (e.g., 
social security or employer 
identification number) or, if none, alien 
identification num ber or passport 
num ber and country of issuance, if 
known by the person placing the order, 
or a notation in  the record the lack 
thereof.

(ii) If the transm ittal order accepted 
by the transm ittor’s financial institution 
is not made in  person, the transm ittor’s 
financial institution shall obtain and 
retain a record of the name and address 
of the person placing the transmittal 
order, as well as the person’s taxpayer 
identification num ber (e.g., social 
security or employer identification 
number) or, if none, alien identification 
num ber or passport number and country 
of issuance, or a notation in the record 
of the lack thereof, and  a copy or record 
of the m ethod of payment (e.g., check or
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credit card transaction) for the 
transm ittal of funds. If the transm ittor’s 
financial institution has knowledge that 
the person placing the transmittal order 
is not the transmittor, the transm ittor’s 
financial institution shall obtain and 
retain a record of the transm itter’s 
taxpayer identification num ber (e.g., 
social security or employer 
identification number) or, if none, alien 
identification num ber or passport 
num ber and country of issuance, if 
known by the person placing the order, 
or a notation in  the record the lack 
thereof.

(3) Recipients other than established  
customers. For each transmittal order 
that it accepts as a recipient’s financial 
institution for a recipient that is not an 
established customer, in  addition to 
obtaining and retaining the information 
required in paragraph (f)(l)(iii) of this 
section:

(i) If the proceeds are delivered in 
person to the recipient or its 
representative or agent, the recipient’s 
financial institution shall verify the 
identity of the person receiving the 
proceeds and shall obtain and retain a 
record of the name and address, the type 
of identification reviewed, and the 
num ber of the identification document _ 
(e.g., driver’s license), as well as a 
record of the person’s taxpayer 
identification num ber (e.g., social 
security or employer identification 
number) or, if none, alien identification 
num ber or passport num ber and country 
of issuance, or a notation in the record 
of the lack thereof. If the recipient’s 
financial institution has knowledge that 
the person receiving the proceeds is not 
the recipient, the recipient’s financial 
institution shall obtain and retain a 
record of the recipient’s name and 
address, as well as the recipient’s 
taxpayer identification num ber (e.g., 
social security or employer 
identification number) or, if  none, alien 
identification num ber or passport 
num ber and country of issuance, if 
known by the person receiving the 
proceeds, or a notation in the record of 
the lack thereof.

(ii) If the proceeds are delivered other 
than in person, the recipient’s financial 
institution shall retain a copy of the 
check or other instrum ent used to effect 
payment, or the information contained 
thereon, as well as the name and 
address of the person to w hich it was 
sent.

(4) Retrievability. The information 
that a transm ittor’s financial institution 
must retain  under paragraphs (f)(l)(i) 
and (f)(2) of this section shall be 
retrievable by the transm itter's financial 
institution by reference to the name of 
the transmittor. If the transmittor is an

established customer of the transm ittor’s 
financial institution and has an account 
used for transmittals of funds, then the 
information also shall be retrievable by 
account number. The information that a 
recipient’s financial institution m ust 
retain under paragraphs (f)(l)(iii) and
(f)(3) of this section shall be retrievable 
by the recipient’s financial institution 
by reference to the name of the 
recipient. If the recipient is an 
established customer of the recipient’s 
financial institution and has an account 
used for transm ittals of funds, then the 
information also shall be retrievable by 
account number. This information need 
not be retained in any particular 
manner, so long as the financial 
institution is able to retrieve the 
information required by this paragraph, 
either by accessing transmittal of funds 
records directly or through reference to 
some other record m aintained by the 
financial institution.

(5)‘ Verification. Where verification is 
required under paragraphs (f)(2) and
(f)(3) of this section, a financial 
institution shall verify a person’s 
identity by examination of a document 
(other than a custom er signature card), 
preferably one that contains the person’s 
name, address, and photograph, that is 
normally acceptable by financial 
institutions as a m eans of identification 
when cashing checks for persons other 
than established customers. Verification 
of the identity of an individual who 
indicates that he or she is an alien or is 
not a resident of the United States may 
be made by passport, alien 
identification card, or other official 
docum ent evidencing nationality or 
residence (e.g., a foreign driver’s license 
w ith indication of hom e address).

(6) Exceptions. The following 
transm ittals of funds are not subject to 
the requirements of this section:

(i) Transmittals of funds where the 
transm ittor and the recipient are any of 
the following:

(A) A domestic bank;
(B) A wholly-owned domestic 

subsidiary of a domestic bank;
(C) A domestic broker or dealer in  

securities;
(D) A wholly-owned domestic 

subsidiary of a domestic broker or 
dealer in securities;

(E) The United States;
(F) A state, or local government; or
(G) A federal, state or local 

government agency or instrumentality; 
and

(ii) Transmittals of funds where both 
the transmittor and recipient are the 
same person and the transm ittor’s 
financial institution and the recipient’s 
financial institution are the same 
domestic broker or dealer in securities.

In concurrence:
By the Board of Governors of the Federal 

Reserve System, December 21,1994.

William W. Wiles,
Secretary of the Board.

By the Department of the Treasury, 
December 19,1994.
Stanley E. Morris,
Director, Financial Crimes Enforcement 
Network.
[FR Doc. 94-31977 Filed 12-30-94; 8:45 ami 
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FEDERAL RESERVE SYSTEM

12 CFR Part 219

[Regulation S; Docket No. R-0807]

Reimbursement for Providing Financial 
Records; Recordkeeping 
Requirements for Certain Financial 
Records

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of the 
Federal Reserve System (Board) has 
finalized the enhanced recordkeeping 
requirements relating to certain wire 
transfers (which include funds transfers 
and transmittals of funds) by financial 
institutions. The final rule takes into 
consideration the public comments 
received on the initial notice of 
proposed rulemaking. These 
recordkeeping requirem ents are being 
promulgated jointly by the Board and 
the Department of Treasury (Treasury).
A companion notice published 
elsewhere in today’s Federal Register by 
the Treasury and the Board (Joint 
Notice) sets forth the substantive 
provisions of the recordkeeping 
requirements and provides an analysis 
of comments received on the proposal. 
This notice sets forth the regulation for 
codification at 12 CFR Part 219, subpart
B, w hich cross-references the 
substantive provisions set forth in the 
Joint Notice. Under the Joint Notice, 
each domestic financial institution 
involved in either a domestic or 
international w ire transfer m ust collect 
and retain certain information. The 
amount and type of information 
collected and retained w ill depend 
upon the nature of the financial 
institution, its role in the particular wire 
transfer, and the relationship of the 
parties to the transaction w ith the 
financial institution.'
EFFECTIVE DATE: January 1,1996.
FOR FURTHER INFORMATION CONTACT: 
Louise L. Roseman, Associate Director, 
(202) 452-2789; Gayle Brett, Manager,
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Fedwire, (202) 452-2934, Division of 
Reserve Bank Operations and Payment 
Systems; Oliver Ireland, Associate 
General Counsel, (202) 452-3625, or 
Elaine M. Boutilier, Senior Counsel,
(202) 452-2418, Legal Division, Board of 
Governors of the Federal Reserve 
System. For the hearing impaired only. 
Telecommunication Device for the Deaf 
(TDD), Dorothea Thompson (202) 452
3544.
SUPPLEMENTARY INFORMATION: The
statute generally referred to as the Bank 
Secrecy Act (Pub. L. 91-508, codified at 
12 U.S.C. 1829b and 1951-1959, and 31 
U.S.C. 5311-5329) authorizes the 
Secretary of the Treasury to require 
financial institutions to keep records 
and file reports that the Secretary 
determines have a high degree of 
usefulness in criminal, tax, or regulatory 
investigations or proceedings. The 
primary purpose of the Bank Secrecy 
Act is to identify the source, volume, 
and movement of funds into and out of 
the country and through domestic 
financial institutions. The Bank Secrecy 
Act was amended by the Annunzio- 
Wylie Anti-Money Laundering Act of 
1992, Title XV of the Housing and 
Community Development Act of 1992, 
Pub. L. 102-550 (referred to hereafter as 
the 1992 Amendment) to specifically 
authorize the Treasury and the Board 
jointly to prescribe regulations to 
require maintenance of records 
regarding domestic and international 
funds transfers. .

The 1992 Amendment authorizes the 
Board and the Treasury to promulgate 
recordkeeping requirements for 
domestic wire transfers by insured 
depository institutions whenever the 
agencies determine that such records 
have a high degree of usefulness in 
criminal, tax, or regulatory 
investigations or proceedings. In 
addition, the 1992 Amendment requires 
the Treasury and the Board to issue final 
regulations w ith regard to international 
transactions. The recordkeeping 
requirements for international 
transactions will apply to financial 
institutions as defined in 31 CFR 
103.11(i),* which include insured 
depository institutions, brokers and 
dealers in securities, as well as other 
businesses that provide money 
transmitting services. In prescribing 
these required regulations, the Board 
and the Treasury considered the 
usefulness of these records in criminal, 
tax, or regulatory investigations or 
proceedings and the effect on the cost 
and efficiency of the payment system.

1 When this rule becomes effective, the citation 
for the definition of financial institution will be 31 
CFR 103.11(n).

The Board and the Treasury decided 
that it would be simpler to issue 
regulations for both domestic and 
international funds transfers 
simultaneously, because the 
recordkeeping requirements will be 
substantially the same.

The number of wire transfers ■ 
completed is substantial. For example, 
more than 71 million funds transfers 
with air aggregate dollar value of 
approximately $208 trillion were made 
over Fedwire in 1993. More than 42 
million funds transfers w ith a value of 
approximately $266 trillion were made 
over the Clearing House Interbank 
Payments System (CHIPS). Nonbank 
providers of money transmitting 
services make an estimated 12.7 million 
transmittals annually.

Money laundering is a vital 
component of drug trafficking and other 
criminal activity throughout the world, 
and Federal law enforcement agencies 
believe that a significant amount of the 
money laundered involves ware 
transfers. Proceeds from illegal activities 
may be processed through money 
laundering schemes involving domestic 
and/or international payments by wire 
transfers. Such activity has been 
documented in several recent 
investigations conducted by the 
Treasury and other Federal law 
enforcement agencies.

In August 1993, the Treasury and the 
Board jointly issued for public comment 
a proposal to enhance the recordkeeping 
requirements relating to certain wire 
transfers by financial institutions (58 FR 
46014, August 31,1993). Based on the 
comments received, the Treasury and 
the Board have modified the proposed 
rule to reduce the burden associated 
with the rule, while maintaining the 
usefulness of the rule to law 
enforcement agencies. The Board and 
the Treasury believe that maintenance 
of these records will have a high degree 
of usefulness in criminal, tax, or 
regulatory investigations or proceedings. 
Further, the Board and the Treasury 
believe that these recordkeeping 
requirements will not have a significant 
adverse effect on the cost or the 
efficiency of the payments system.

Codification of the Rule

To minimize potential confusion by 
affected entities regarding the scope of 
this joint rule and its interaction with 
other anti-money laundering 
regulations, the substantive 
requirements of the rule will be codified 
with other Bank Secrecy Act 
regulations, as part of the Treasury’s 
regulations in 31 CFR Part 103. Because 
the Board is required to prescribe these " 
regulations jointly with the Treasury,

the Board is adding a new subpart B to 
12 CFR Part 219, which will cross
reference the jointly prescribed 
requirements in 31 CFR Part 103. The 
current text of 12 CFR Part 219, 
concerning reimbursement to financial 
institutions for assembling and 
providing financial records pursuant to 
the Right to Financial Privacy Act, will 
become subpart A of 12 CFR Part 219.

Summary Description of the Rule
The Joint Notice, published elsewhere 

in today’s Federal Register, provides an 
extensive description of the substantive 
requirements of the rule. While the 
Board is authorized to promulgate 
jointly with the Treasury recordkeeping 
and reporting requirements with regard 
to domestic wire transfers by insured 
depository institutions, the Board 
specifically is required to promulgate 
jointly with the Treasury recordkeeping 
and reporting requirements for 
international wire transfers by both 
insured depository institutions and 
nonbank financial institutions. The 
Board is not authorized to promulgate 
recordkeeping and reporting 
requirements for domestic wire transfers 
by nonbank financial institutions. (The 
Treasury has this authority under other 
statutory provisions.) This limitation is 
reflected in the Board's subpart B of 12 
CFR Part 219. The Board’s 
recordkeeping and reporting 
requirements for international wire 
transfers by nonbank financial 
institutions, however, are identical to 
those adopted by the Treasury for 
domestic and international wire 
transfers by nonbank financial 
institutions. Therefore, compliance by 
nonbank financial institutions with the 
requirements will not be affected by this 
limitation in the Board’s regulatory 
authority.

Regulatory Flexibility Analysis
Three requirements of a final 

regulatory flexibility analysis (5 U.S.C. 
604), (1) a succinct statement of the 
need for and the objectives of the rule,
(2) a summary of the issues raised by the 
public comments, the agency’s 
assessment of the issues, and a 
statement of the changes made in the ■ 
final rule in response to the comments, 
and (3) a description of significant 
alternatives to the rule that would 
minimize the rule’s economic impact on 
small entities and reasons why the 
alternatives were rejected, are discussed 
in the Joint Notice.

Competitive Impact Analysis
In considering an operational or legal 

change that would affect a Federal 
Reserve Bank priced service, the Board
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determ ines w hether the change would 
have a direct and  m aterial adverse effect 
on the ability of other service providers 
to compete effectively w ith the Federal 
Reserve in  providing similar services, 
due to differing legal powers or 
constraints or due to a dom inant market 
position of the Federal Reserve deriving 
from such legal differences.

Unlike other providers of wire 
transfer services, the Federal Reserve 
Banks are not subject to the wire 
transfer recordkeeping rules, because 
they are not considered by the Treasury 
to be financial institutions, as defined in 
31 CFR 103.1 l(i).2 The Board believes, 
however, that the exclusion of the 
Federal Reserve Banks from the scope of 
this rule w ill not adversely affect the 
ability of other, service providers to 
compete effectively w ith the Federal 
Reserve in providing sim ilar services. 
The Federal Reserve Banks will 
continue to m aintain records of the 
paym ent orders that they accept, similar 
to the records required by the rule to be 
kept by interm ediary banks.

For funds transfers effected over the 
Federal Reserve’s Fedwire funds 
transfer system, banks and domestic 
brokers or dealers in  securities would 
not have to retain as many of the 
elements of beneficiary identification as 
provided by the originator, because the 
current Fedwire format may not have 
sufficient space to include such 
information. The Board, however, does, 
not believe that this temporary 
exception w ould  make use of the 
Fedwire system more desirable than 
other funds transfer systems. A financial 
institution w ill be required to comply 
fully w ith the requirem ent to  retain full 
beneficiary information at such time 
that it completes its conversion to the 
expanded Fedwire message format.

Paperw ork Reduction Act

The collection of information required 
by the final rule has been submitted by 
the Treasury to the Office of 
Management and Budget in  accordance 
with the requirem ents of the Paperwork 
Reduction Act (44 U.S.C. 3504(h)) under 
control num ber 1505-0063.

The collection of information in  this 
regulation is authorized by 12 U.S.C. 
l£29b and 1951-1959 and 31 U.S.C. 
5311-5328. The likely recordkeepers are 
financial institutions that perform 
transmittals of funds.

Estimated num ber of respondents 
and/or recordkeepers: 60,000.

Estimated total annual recordkeeping 
burden: 1 m illion hours.

Estimated average annual burden per 
respondent and/or recordkeeper: 16.3 
hours.

Estimated annual frequency of 
responses: Upon request.

The estimated average annual burden 
hours have decreased significantly from 
those included in  the August 1993 
proposal. The decrease is due to the 
significant reduction in  the number of 
transmittals of funds subject to the 
recordkeeping requirem ents as a result 
of the establishm ent of the $3,000 
threshold, and due to the reduction of 
circumstances in  w hich additional 
recordkeeping and verification 
requirements for noncustomers would 
apply.

List of Subjects in 12 CFR Part 219

Banks, Banking, Currency, Reporting 
and recordkeeping requirements. 
Foreign banking.

For the reasons set out in the 
preamble, 12 CFR Part 219 is amended 
as set forth below.

PART 219—REIMBURSEMENT FOR 
PROVIDING FINANCIAL RECORDS; 
RECORDKEEPING REQUIREMENTS 
FOR CERTAIN FINANCIAL RECORDS 
(REGULATIONS)

1. The title of part 219 is revised to 
read as set forth above.

Subpart A—Reimbursement to 
Financial Institutions for Providing 
Financial Records

§§ 219.1 through 219.7 [Designated as 
Subpart A]

2. Sections 219.1 through 219.7 are 
designated as Subpart A, and a new 
Subpart A heading is added to read as 
set forth above.

3. The authority citation for Part 219 
is designated as the authority for 
Subpart A and continues to  read as 
follows:

Authority: 12 U.S.C. 3415.

4. Subpart A is am ended by revising 
§ 219.1 to read as follows:

§219.1 Authority, purpose and scope.

This subpart of Regulation S (12 CFR 
part 219, subpart A) is issued by the 
Board of Governors of the Federal 
Reserve System (the Board) under 
section 1115 of the Right to Financial 
Privacy Act (the Act) (12 U.S.C. 3415). 
It establishes the rates and conditions 
for reimbursement of reasonably 
necessary costs directly incurred by 
financial institutions in  assembling or 
providing custom er financial records to 
a governm ent authority pursuant to the 
A ct

5. Section 219.2 is amended by 
revising the introductory text to read as 
follows:

§219.2 Definitions.
For the purposes of this subpart, the 

following definitions shall apply: 
* * * * *

6. Subpart B is added to Part 219 to 
read as follows:

Subpart B— Recordkeeping and Reporting 
Requirements for Funds Transfers and 
Transmittals of Funds
Sec.
219.21 Authority, purpose and scope.
219.22 Definitions.
219.23 Recordkeeping and reporting 

requirements.
219.24 Retention period.

Subpart B—Recordkeeping and 
Reporting Requirements for Funds 
Transfers and Transmittals of Funds

Authority: 12 U .S.C 1829b{2) and (3).

§ 219.21 Authority, purpose and scope.
This subpart of Regulation S (12 CFR 

part 219, subpart B) is issued by the 
Board under the authority of section 
21(b) of the Federal Deposit Insurance 
Act (12 U.S.C. 1829b), as amended by 
the Annunzio-W ylie Anti-Money 
Laundering Act of 1992 (Pub. L. 102
550, Title XV; 106 Stat. 3672, 4044), 
w hich authorizes the Board and the 
Secretary of th e  Treasury jointly to 
prescribe recordkeeping and reporting 
requirements for domestic wire transfers 
by insured depository institutions; and 
w hich also requires the Board and the 
Treasury jointly to prescribe 
recordkeeping and reporting 
requirements for international wire 
transfers by insured depository 
institutions and by nonbank financial 
institutions. The definitions anil 
recordkeeping and reporting 
requirements referenced in this subpart 
are promulgated and  administered 
jointly by the Board and the Treasury 
and are codified in  31 CFR 103.11 and 
103.33(e) and (f). Such recordkeeping 
and reporting requirem ents will assist in 
the prosecution of money laundering 
activities and are determ ined to have a 
high degree of usefulness in criminal, 
tax or regulatory investigations or 
proceedings.

§ 219.22 Definitions.
The following term s are defined in 31 

CFR 103.11 under the joint authority of 
the Board and the Treasury:

Accept.
Beneficiary.
Beneficiary’s bank.
Established customer.
Execution date.
Funds transfer.
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Intermediary bank.
Intermediary financial institution.
Originator.
Originator’s bank.
Payment date.
Payment order
Receiving bank.
Receiving financial institution.
Recipient.
Recipient's financial institution.
Sender.
Transmittal of funds.
Transmittal order.
Transmittor.
Transmittor’s financial institution.

§ 219.23 Recordkeeping and reporting 
requirements.

(a) Domestic and international funds  
transfers by insured depository 
institutions. The Board and the Treasury 
are authorized to promulgate jointly 
recordkeeping and reporting 
requirements for domestic and 
international funds transfers by insured 
depository institutions whenever the 
agencies determine that the 
m aintenance of such records has a high 
degree of usefulness in criminal, tax, or 
regulatory investigations or proceedings. 
These regulations are codified at 31 CFR 
103.33(e). For the purposes of this 
subpart, the provisions of 31 CFR 
103.33(e) apply only to funds transfers 
by insured depository institutions.

(b) International transmittals o f funds  
by financial institutions other than 
insured depository institutions. The 
Board and the Treasury are required to 
promulgate jointly reporting and 
recordkeeping requirements for 
international transmittals of funds by 
financial institutions, including brokers 
and dealers in  securities and businesses 
that provide money transmitting 
services. In prescribing these 
requirements, the Board and the 
Treasury take into account the 
usefulness of these records in  criminal, 
tax, or regulatory investigations or 
proceedings and the effect the 
recordkeeping will have on the cost and 
efficiency of the payment system. These 
regulations are codified at 31 CFR 
103.33(f). For the purposes of this 
subpart, the provisions of 31 CFR 
103.33(f) apply only to international 
transmittals of funds.

§ 219.24 Retention period.

All records that are required to be 
retained by this subpart shall be 
retained for a period of five years. All 
these records shall be filed or stored in  
such a way as to be accessible w ithin a 
reasonable period of time, taking into 
consideration the nature of the record 
and the amount of time that has expired 
since the record was made. Any records 
required to be retained by this subpart

shall be made available to the Board 
upon request.

By order of the Board of Governors of the 
Federal Reserve System, December 21,1994. 
W illiam W. W iles,'
Secretary of the Board.
[FR Doc. 94-31978 Filed 12-30-94; 8:45 am] 
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