
F e d e r a l  r e s e r v e  B a n k  o f  D a l l a s

DALLAS. TEXAS 75222

Circular No. 82-48 
April 21, 1982

REGULATION K

International Banking Operations

TO ALL MEMBER BANKS,
BANK HOLDING COMPANIES,
EDGE AND AGREEMENT CORPORATIONS 
AND OTHERS CONCERNED IN THE
ELEVENTH FEDERAL RESERVE DISTRICT:

The Board of Governors of the Federal Reserve System has
amended its Regulation K to permit Edge Corporations to engage in certain 
investment and economic advisory and investment management services in 
the United States. Comments concerning this amendment were requested in 
Circular No. 81-218, dated November 17, 1981.

Printed on the following pages is a copy of the Board's notice
as published in the Federal Register. The amendments making Regulation 
K complete are enclosed for insertion in Vol. II of your Regulations 
Binders. Please destroy the slip-sheet dated December 1980.

Any questions concerning the enclosed material may be directed 
to Ann Worthy of our Holding Company Supervision Department, Ext. 6259.

Additional copies of this circular will be furnished upon 
request to the Department of Communications, Financial and Community 
Affairs, Ext. 6289.

Banks and others are encouraged to use the following incoming WATS numbers in contacting this Bank:
1-800-442-7140 (intrastate) and 1-800-527-9200 (interstate). For calls placed locally, please use 651 plus the
extension referred to above.

Sincerely yours,

William H. Wallace 
First Vice President

Enclosure

This publication was digitized and made available by the Federal Reserve Bank of Dallas' Historical Library (FedHistory@dal.frb.org)
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FEDERAL RESERVE SYSTEM 

12 CFR Part 211 

[Docket No. R-0366]

International Banking Operations

a g e n c y : Board of Governors of the 
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of 
the Federal Reserve System is amending 
Regulation K on international banking 
operations by adding a new activity to 
the list of activities permissible for Edge 
Corporations in the United States. The 
amendment would permit Edge 
Corporations to offer certain investment 
and economic advisory and investment 
management services in the United 
States to their foreign customers, and 
such advice with respect to foreign 
investments to their U.S. customers. This 
action is being taken in response to a 
request from a member bank.
EFFECTIVE DATE: March 12,1982.
FOR FURTHER INFORMATION CONTACT: 
Henry Schiffman, Division of Banking 
Supervision and Regulation, (202) 452­
2523, James Keller, Senior Attorney,
(202) 452-3582, or Melanie Fein,
Attorney, (202) 452-3594, Legal Division, 
Board of Governors of the Federal 
Reserve System.
s u p p l e m e n t a r y  in f o r m a t io n : Section
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25(a) of the Federal Reserve A c t (the  
"Edge Act"), 12 U.S.C. 611 et seq., 
authorizes the organization of 
corporations ("Edge Corporations”) for 
the purpose of engaging in international 
or foreign financial or banking 
operations. The Edge Act specifies 
certain powers and activities that are 
permissible for Edge Corporations and 
authorizes other activities that are 
incidental thereto. Section 211.4(e) of the 
Board’s Regulation K, 12 CFR 211.4(e). 
lists activities that will ordinarily be 
considered incidental to an Edge 
Corporation’s international or foreign 
business and may be conducted in the 
United States. These activities include 
certain foreign or internationally related 
deposit-taking, funding, and financing 
activities. Section 3(a) of the 
International Banking Act of 1978 
(“IBA") (12 U.S.C. 611a note) states that 
it is the policy of Congress to eliminate 
restrictions that disadvantage or 
unnecessarily restrict Edge Corporations 
in competing with foreign-owned 
banking institutions in the United States 
or abroad, or impede the purposes of the 
Edge Act to foster United States 
international business activities.

The Board has been requested by 
Bank of America National Trust and 
Savings Association, San Francisco, 
California to include on the list of 
activities permissible in the United 
States for Edge Corporations certain 
investment and economic advisory and 
investment management services. These 
activities would include managing 
investment portfolios comprised or 
securities, other financial instruments, 
and real estate, on behalf of foreign 
persons. Bank of America states that the 
customers to whom the Edge 
Corporation would offer these services 
would be individuals residing outside 
the United States who visit.the United 
States infrequently and are therefore 
unavailable for consultation on a 
continuing basis. Bank of America 
believes that such individuals desire to 
grant an Edge Corporation discretionary 
authority over their U.S. investments.

The Board published notice of a 
proposed rule to add this activity to 
Regulation K in the Federal Register of 
October 13.1981 (46 FR 50975).
Interested persons were invited to 
comment specifically on (1) whether the 
proposed activity would enable Edge 
Corporations to compete effectively 
with foreign-owned institutions in a 
manner consistent with the IBA and (2) 
whether the provision of such services 
should be extended to U.S. customers 
with respect to foreign investments.

The Board received 34 comments on 
the proposal, all but two of which 
favored the proposal. Generally, those 
favoring the proposal believed that it

w o u ld  en h a n ce  com p etitive  equality  
b e tw e e n  d o m estic  an d  foreign banka  
operating in  the U n ited  States,  
co n s is te n t  w ith  the IBA, b y  enabling  
d o m estic  b a n k s to offer a broader range  
o f  f inancia l se r v ic es  to foreign  
cu stom ers through their Edge  
C orporations. Currently, a U.S. bank  
w ish in g  to offer fiduciary se rv ices  in  
m ore than o n e  sta te  m a y  do s o  o n ly  
through a  b an k  hold in g  com pany, 
w h er e a s  a  foreign ban k  com petitor  m ay  
offer such  se r v ic e s  o u ts id e  its  hom e  
s ta te  through grandfathered operation s  
or through lim ited  federal or sta te  
b ranches. Severa l com m en ters o b serv ed  
that the p roposa l w a s  a log ica l  
e x te n s io n  o f  the fiduciary se rv ices  
a lready  perm itted  under § 211.4(e)(4)(ix) 
o f  R egulation  K, w h ich  auth orizes Edge  
C orporations to “ho ld  secu r itie s  in  
sa fek eep in g  for, or buy an d  se ll  
secu r itie s  upon the order and for the  
accou nt and  risk o f a person."

Several com m en ters thought that the 
proposa l cou ld  b e  im proved  b y  
broaden in g  the lis t o f  in v estm en ts  that 
E dge C orporations w o u ld  b e  perm itted  
to m anage to inc lu de  o il and gas  
in terests  an d  go ld  and  silver. O ne  
com m en ter  reco m m en d ed  that the term  
“other a s s e t s ” b e  a d d ed  to the lis t o f  
in v estm en ts  to  a llo w  a  w id er  range  o f  
in v estm en t ac tiv ities .

A ll tw enty-four o f  the  com m en ters  
ad d ress in g  the is su e  favored  ex ten d in g  
in v estm en t a d v iso ry  a n d  m anagem ent  
se r v ic e s  to U.S. cu stom ers w ith  resp ect  
to  foreign in v estm en ts .

O n ly  tw o  com m en ters o p p o se d  the  
proposal. T heir  ob jec tio n s w e r e  that the  
proposal w o u ld  b en efit  large m o n ey  
cen ter  banking organ iza tions a t the  
e x p e n se  o f  sm aller  regional 
organ izations. T he  sm aller  organ iza tion s  
ca n n o t provide the range o f  serv ices  
that the larger organ izations prov ide , the  
o p p on en ts argued, and  w ill  lo se  
cu stom ers if  the large com petitors are  
perm itted  to  offer th ese  se r v ic e s  through  
Edge C orporations.

Based on a review of the public 
comments and consideration of the 
issues raised by the proposed activity, 
the Board has determined that the 
services are incidental to the 
international business of an Edge 
Corporation and would further the 
purposes o f the International Banking 
Act. The addition of investment 
adviscry and portfolio management 
services to Regulation K would  
eliminate restrictions that unnecessarily  
inhibit Edge Corporations in competing  
with foreign-owned banking institutions 
in the United States and that impede the 
purposes of the A ct to foster U.S. 
international business activities. 
Accordingly,, the Board h a s  determined  
to adopt the proposal. T he Board

believes that the same considerations 
support the provision of investment and 
economic advisory and investment 
management services to domestic 
customers with respect to foreign 
investments, and the Board also has 
determined to amend Regulation K to 
permit these activities.

In taking this action, the Board has 
used terminology similar to that 
contained in § 225.4(a)(5) (iii) and (iv) of 
Regulation Y (12 CFR 225.4(a)(5) (iii) and 
(iv)), which authorizes bank holding 
companies to provide portfolio 
investment advice and furnish general 
economic advice. The Board believes 
that the Regulation Y terminology would 
make more certain the scope of the 
advice permitted. For example. 
Regulation Y distinguishes the 
provisions of economic advice and 
industry studies from management 
consulting, which is not permitted. In 
addition, the Board has previously 
interpreted “portfolio investment 
advice” as including the power to 
determine what securities or other 
property shall be purchased and sold. 
Although the language of the 
amendment states that portfolio 
management is included in the activities 
being authorized, the Board does not 
intend by the use of this term to 
authorize management consulting, 
property management, land 
development or any other activity 
denied to section 4(c)(8) subsidiaries 
under the Bank Holding Company Act.

Use of the Regulation Y terminology 
also is responsive to comments citing 
the need to make explicit that real 
estate interests m ay be the subject of 
investment services. In addition, the 
Board has added "other investment 
assets” to the list of permissible 
investments to allow a wider range of 
normal investment alternatives. 
However, as in the case of section 
4(c)(8) subsidiaries, the Board expects 
that in furnishing portfolio investment 
advice under this authorization, the 
Edge Corporation shall observe the 
standards of care and conduct 
applicable to fiduciaries.

Further, the Board expects any Edge 
Corporation engaging in this activity to 
adopt written policies and procedures 
suitable to its particular circumstances 
to ensure that any inside information in 
its possession  obtained in connection  
with the commercial lending activities of 
the Edge Corporation or its bank and 
nonbank affiliates is not used for any 
recommendation or decision to purchase 
and sell securities for its investment 
advisory customers. See 64 Federal 
Reserve Bulletin 339 (1978).

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Pub. L. No. 
96-354: 5 U.S.C. 601 et seq.), the Board of
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Governors of the Federal Reserve 
System certifies that the proposed 
amendment, if adopted, will not have a 
significant economic impact on a 
substantia] number of small entities that 
would be subject to the regulation. The 
proposed amendment would liberalize 
the existing regulations and does not 
have any particular effect on small 
entities.

Accordingly, pursuant to its authority 
under section 25(a) of the Federal 
Reserve Act, 12 U.S.C. 615, the Board of 
Governors of the Federal Reserve 
System amends 12 CFR Part 211 as 
follows:

PART 211—INTERNATIONAL 
BANKING OPERATIONS

1. The authority citation for Part 211 
reads as follows:

Authority: Federal Reserve Act (12 U.S.C. 
221 et seq.}\ the Bank Holding Company Act 
of 1956 (12 U.S.C. 1841 et aeq.}\ and the 
International Banking Act of 1978 (Pub. L  95­
369: 92 Stat. 607:12 U.S.C. 3101).

§211.4 [Amended]

2. Section 211.4 is amended as follows:
a. In paragraph (e)(4)(xii): delete the 

“and" at the end of the paragraph.
b. In paragraph (e)[4)(xiii): change the 

period (“.") at the end of the paragraph 
to a semi-colon

3. Section 211.4 is amended by adding 
the following paragraphs (e)(4) (xiv) and 
(xv):

§ 211.4 Edge and agreement corporations.
* * * * *

(e) * * *
(4) * * *
(xiv) Act as investment or financial 

adviser by providing portfolio 
investment advice and portfolio 
management with respect to securities, 
other financial instruments, real 
property interests and other investment 
assets, * provided such services for U.S. 
persons shall be with respect to foreign 
assets only; and

(xv) Provide general economic 
information and advice, general 
economic statistical forecasting services 
and industry studies, provided such 
services for U.S. persons shall be with 
respect to foreign economies and 
industries only.

By order of the Board of Governors of the 
Federal Reserve System, March 12,1982. 
William W. Wiles,
Secretary of the Board.
|FR Doc. 82-7469 Filed 3-18-82; 8:45 am|

BILLING CODE 6210-01-M

*  For purposes of this section, management of an 
investment portfolio does not include operational 
management of real property, industrial and 
commercial assets.



BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM

INTERNATIONAL BANKING OPERATIONS

AMENDMENTS TO REGULATION K t  

As amended effective March 12, 1982

SUBPART A—INTERNATIONAL 
OPERATIONS OF UNITED STATES 

BANKING ORGANIZATIONS

Effective March 23 , 1981, section 211.3(b)(2) is 

amended by revising it to read as follows:

SECTION 211.3 — FOREIGN BRANCHES OF 

MEMBER BANKS  

* * * * *

(b)***

(2) accept drafts or bills o f  exchange drawn upon it: 
however, such acceptances that are o f  the type described 

in paragraph 7 o f  section 13 o f the FRA (12 USC 372) 

shall be subject to the amount limitations provided there­

in and such acceptances that are o f  the type described in 

paragraph 12 o f section 13 o f the FRA shall be subject to 

the amount limitations provided therein;

Effective March 12, 1982, section 2 1 1.4(e)(4)(xii) is 

amended by deleting the word “and" at the end o f  the 

paragraph; paragraph 2 1 1.4(e)(xiii) is amended by 

changing the period (“ .”) at the end o f  the paragraph 

to a sem i-co lo n  (;); and by adding paragraphs 

2 1 1 ,4(e)(4)(xiv) and (xv) as follows:

* * * * *

SECTION 211.4— EDGE A ND  AGREEMENT 

CORPORATIONS

*  *  *  *  *

(e)***
(4)  

(xiv) act as investment or financial adviser by 

providing portfolio investment advice and portfolio man­

agement with respect to securities, other financial instru­

ments, real property interests and other investment 

assets,3* provided such services for U .S . persons shall be 

with respect to foreign assets only; and
(xv) provide general economic information and 

advice, general economic statistical forecasting services 

and industry studies, provided such services for U.S. 

persons shall be with respect to foreign economies and 

industries only.

• * * * *

Effective October 20, 1980, Regulation K is amended 

by adding Subpart A— International Operations o f  Unit­

ed States Banking Organizations and retaining the cur­

rent sections 211.1 through 211.7; effective Novem ­
ber 28, 1979, section 2 1 1.3(b)(3) is amended; effective 

November 13, 1980, section 2 1 1.5(c)(l)(ii) is amended, 
section 2 1 1 ,5 (c)(l)(iii) is redesignated as section 

2 1 1.5(c)( 1 )(iv) and a new section 2 1 1.5(c)( 1 )(iii) is add­

ed as set forth below; and paragraph 211.5(c)(2) is 

amended to read as follows:

SECTION 211.5— INVESTMENTS IN OTHER 
ORGANIZATIONS 

* * * * *

(b)***

(3) A subsidiary (other than a member bank or an 

Edge Corporation) may establish a foreign branch with 

prior approval o f  the Board. Unless otherwise advised by 

the Board: (i) a subsidiary (other than a member bank or 

an Edge Corporation) whose affiliates have offices (other 

than representative offices) in two or more foreign coun­

tries may establish initial branches in additional foreign 

countries after 60 days' notice to the Board; (ii) a foreign

3a) For purposes of this section, management of in  investment portfo­
lio does not include operational management of real property, industrial 
and commercial assets.

t  For this Regulation to be complete as amended March 12, 1982, retain:
1) Printed regulation pamphlet dated June 14, 1979.
2) This slip sheet. (Destroy slip sheet dated December 1980.)

MARCH 1982



bank subsidiary m ay, w ithout prior approval or prior 

notice, establish  additional branches in any country in 

w hich it operates on e or m ore o ffices (other than repre­

sentative offices); and (iii)  w ithout prior approval or prior 

n otice , any subsidiary (other than a foreign bank, m em ­

ber bank, or E d ge C orporation) m ay establish  additional 

branches in any foreign  country in w hich  any affiliate 

operates one or m ore o ffices (other than representative 

offices). A uthority to establish  branches through prior 

approval or prior notice shall expire one year from  the 

earliest date on  w hich  that authority could have been  

exerc ised , un less extended by the Board. A n  investor  

shall inform the Board within 3 0  days o f  the op en in g , 

c lo s in g , or relocation o f  a branch and the address o f  a new  

or relocated foreign branch.

(c)...
(1)***

( ii)  any additional investm ent in an organization  

in any calendar year so  long as (A ) the investm ent does  

not cause the organization to be a direct or indirect sub­

sidiary or jo int venture o f  the investor; (B ) the total 

amount invested in that calendar year d oes not exceed  10 

per cent o f  investor's capital and surplus; and, (C ) the 

total am ount invested under Part 211 in the current ca len ­

dar year d oes not ex ceed  cash div idends reinvested pur­

suant to  paragraph (iii)  b elow  plus the greater o f  ( / )  10 

per cent o f  the investor's direct and indirect historical 

cost6 in such organization, or (2 ) 5 0  per cent o f  the in ves­

tor’s direct or indirect historical cost in that organization  

le ss  any am ounts invested  in that organization during the 

previous four calendar years (exclud ing  dividends rein­

vested  pursuant to  paragraph (iii)  below ); or

(iii)  any additional investm ent in an organization  

in an am ount equal to cash d iv idends received  from  that 

organization during the preceding 12 calendar m onths so  

lon g  as such investm ent d o es not cause the organization  

to be a direct or indirect subsidiary or joint venture o f  the 

investor; or

(2 ) Prior notification. A n investm ent in a subsid ­

iary or joint venture that d o es not qualify  under the gener­

al consent procedure, m ay be m ade after the investor has 

given  6 0  d a y s’ prior written notice to  the Board, unless  

the Board w a ives such period because it finds im m ediate  

action  by the investor is  required by the circum stances

*1118 “historical cost" of an investment consists of the actual amounts
paid for shares of otherwise contributed to the capital accounts, as mea-
iured in dollars at the exchange me in effect at the time each investment 
was made. It does not include subordinated debt or unpaid commitments 
Id invest even though these may be considered investments for other 
purposes of this Part. For investments acquired indirectly as a result of 
acquiring a subsidiary, the historical cott to the investor is measured as of 
the date of acquisition of the subsidiary; at the net asset value of the equity 
interest in the case of subsidiaries and joint ventures, and in the case of 
portfolio investments, at the book carrying value.

presented, i f  the total am ount to  be invested d o es not 

ex ceed  10 per cent o f  the investor’s capital and surplus. 

T he notification period shall com m ence at the tim e the 

notice is accepted . T he Board m ay, during the notifica ­

tion period, d isapprove the investm ent, suspend the peri­

od, or require that an application be filed  by the investor  

for the B oard's sp ec ific  consent.

E ffective July 2 9 ,  1981 , section  2 1 1 .6(d) is amended  

by revising it to  read as set forth below :

SECTION 211.6—LENDING LIMITS AND 
CAPITAL REQUIREMENTS 

* * * * *

(d) Capitalization. A n E dge Corporation shall at all 

tim es be capitalized in an am ount that is adequate in 

relation to  the scope and character o f  its activ ities. In the 

case  o f  an E dge Corporation en gaged  in banking, its 

capital and surplus shall be not less  than 7 per cent o f  risk 

assets. For this purpose, subordinated capital notes or 

debentures, in an am ount not to  ex ceed  SO per cent o f  

non-debt capital, m ay be included for determ ining capital 

adequacy in the sam e manner as for a m em ber bank; risk 

assets shall be d eem ed  to be all assets on a consolidated  

basis other than cash , am ounts due from banking institu­

tions in the U nited States, U nited States G overnm ent 

securities, and Federal funds so ld .

E ffective O ctober 2 0 , 1980 , R egulation K is am ended  

by adding new  Subpart B , section s 211 .21  and 2 11.22; 

effective  January 3 ,1 9 8 1 ,  new  section  2 1 1.23 is added as 

set forth below:

SUBPART B—FOREIGN BANKING 
ORGANIZATIONS

SECTION 211.21—AUTHORITY, PURPOSE, 
AND SCOPE

(a) A u th o r ity . T his Subpart is issued by the Board o f  

G overnors o f  the Federal R eserve System  (“Board") un­

der the authority o f  the Bank H olding C om pany Act o f  

1 9 5 6 (1 2  U .S .C . 1841 et s e ^ .)  (“BH CA"); and the Inter­

national B anking A ct o f  1978 (9 2  Stat. 6 0 7 ) (“IB A ” ).

(b) P u r p o se  and S c o p e . T h is Subpart is in further­

ance o f  the purposes o f  the B H C A  and the IB A . It applies 

to foreign banks and foreign banking organizations with  

respect to the lim itations on interstate banking under se c ­

tion 5 o f  the IBA (1 2  U .S .C . 3103); and to foreign |>anks 

and foreign bank hold ing com panies w ith  respect to the 

exem p tion s from  the nonbanking prohibitions o f  the 

B H C A  and the IB A  afforded by section s 2(h) and 4 (c )(9 )  

o f t h e  B H C A  (1 2  U .S .C . 1841(h) and 1843(c)(9)).



SECTION 211.22—INTERSTATE BANKING 
OPERATIONS OF FOREIGN BANKING 

ORGANIZATIONS

(a) D efin it io n s . T he defin itions o f  section 2 1 1 .2  in 

Subpart A apply to this section  subject to the follow ing:

( 1) "A gency" m eans any o ffice or any place o f  busi­

ness o f  a foreign bank located in any State o f  the United  

States or the District o f  C olum bia at w hich  credit bal­

ances are m aintained, checks are paid, or m oney is lent, 

but at w hich deposits m ay not be accepted from a citizen  

or resident o f  the United States. O bligations shall not be 

considered credit balances unless they:

(i) are incidental to , or arise out o f  the exerc ise  o f  

other lawful banking powers; ( ii)  are to serve a specific  

purpose; ( iii)  are not so licited  from the general public;

(iv ) are not used to pay routine operating exp en ses in the 

U nited States such as salaries, rent, or taxes: (v )  are 

withdrawn within a reasonable period o f  tim e after the 

specific  purpose for w hich  they w ere placed has been  

accom plished; and (v i) are drawn upon in a manner rea­

sonable in relation to the size  and nature o f  the account.

(2) “Banking subsidiary." with respect to a sp ec i­

fied  foreign bank, m eans a bank that is a subsidiary as the 

term s "bank" and "subsidiary" are defined  in section 2 o f  

the B H C A  (12 U .S .C . 1841).

(3 ) “C om m ercial lending com pany" m eans any or­

ganization . other than a bank or an organization operating  

under section 25 o f  the F R A . organized under the law s o f  

any State o f  the United States or the District o f  C olum bia, 

that m aintains credit balances as m ay be maintained by an 

agency  and en gages in the business o f  m aking com m er­

cial loans.

(4 )  “D om estic  branch" m eans any ofTice or any 

place o f  business o f  a foreign bank located in any State o f  

the United States or the District o f  C olum bia that may  

accept dom estic  deposits and deposits that are incidental 

to or for the purpose o f  carrying out transactions in for­

eign  countries.

(5 ) "Foreign Bank," for purposes o f  this section , is 

an organization that is organized under the law s o f  a 

foreign country and that en gages in the business o f  

banking.

(b) D eterm in a tio n  o f  h o m e  S ta te .

(1 )  A  foreign bank se lectin g  its hom e State shall d o  

so  by filing  with the Board a declaration o f  hom e State  

within 180 days o f  the effective date o f  this Subpart. In 

the absence o f  such se lection , the Board shall designate a 

foreign bank's hom e State. W ithin one year after the 

hom e State o f  a foreign bank has been determ ined, unless  

the Board authorizes a longer period:

(i)  the foreign  bank shall c lo s e  dom estic  

branches w h ose  activ ities are not perm issible under sec ­

tion 5(b ) o f  the IB A . convert such dom estic branches to 

ag en cies , or enter into an agreem ent with the Board re­

garding the deposits o f  such branches as prescribed in

section  5(a) o f  the IB A ; and

(ii)  the foreign bank shall d ivest voting shares o f  

interests in , or assets o f  banks that are not perm issible  

under section  5(b ) o f  the IB A .

(2 ) A  foreign bank that currently d o es not operate a 

dom estic branch or banking subsidiary shall not be re­

quired to select a hom e State and shall not have its home  

State designated by the Board.

(3 ) A  foreign bank (except a foreign bank to which  

paragraph (b)(5) o f  this section  applies) that has any  

com bination o f  dom estic  branches, banking subsidiaries, 

a gen cies , or com m ercial lending com pany subsidiaries 

that, before July 2 7 , 1978, w ere established or applied for 

in m ore than one State m ay select its hom e State on ly  

from those States in w hich the foreign bank has continu­

ously  operated such offices.

(4 ) A foreign bank that established or applied for 

one dom estic  branch or one banking subsidiary before  

July 2 7 , 1978, and that w as not otherw ise engaged  in 

banking in the U nited States on that date, shall have as its 

hom e State the State in w hich  such dom estic  branch or 

banking subsidiary is located.

(5) A  foreign bank that before July 27 , 1978. had no  

dom estic branches or banking subsidiaries or had only  

agencies or com m ercial lending com panies, and. after 

that date, has established  or establishes any dom estic  

branch or banking subsidiary shall have as its hom e State 

that State in w hich  its initial dom estic  branch or banking  

subsidiary is located.

(c )  C h a n g e  o f  h o m e  S ta te . A  foreign bank may 

change its hom e State on ce  if:

(1) 3 0  d a y s’ prior notification o f  the proposed  

change is filed  with the Board; and

(2 ) dom estic  branches established and investm ents  

in banks acquired in reliance on  its original hom e State 

se lection  are conform ed to those that w ould have been  

perm issible had the new  hom e State been se lected  as its 

hom e State originally .

(d) B a n k  m e r g e r s . ( I ) A  foreign  bank with one or 

m ore banking subsidiaries that se lects as its hom e State a 

State other than that in w hich  a banking subsidiary is 

located , and that proposes to acquire through its subsid ­

iary bank all or substantially all o f  the assets o f  a bank 

larger than its subsidiary bank (in terms o f  deposits) 

located outside the foreign bank's hom e State shall g ive  

6 0  d ays’ notification to the Board prior to  consum m ation  

o f  the proposed transaction.

(2 ) If , after receiv ing the notification , the Board 

m akes a preliminary determ ination within that period that 

the proposed acquisition w ould  be inconsistent with the 

foreign bank's hom e State se lec tio n , the foreign  bank 

shall:

( i)  redesignate as its h om e State the State in 

w hich  its subsidiary bank is located; or

( ii)  show  cause w hy in the facts and circum ­

stances o f  its case its hom e State should not be redesig-



lu ted  (the foreign bank's subm ission  m ay include a 

request for a hearing).

(3 )  On the basis o f  inform ation available, the Board  

shall:

(i) direct that the foreign bank redesignate as its 

hom e State the State in w hich  its subsidiary bank is locat­

ed; or

( ii)  take no action with respect to  the foreign  

bank's hom e State.

(4 )  Factors to  be considered by the Board in m aking  

its preliminary and final determ inations include the size  

o f  the proposed acquisition relative to the foreign bank's 

other operations in the United States and the ability o f  the 

foreign bank to  change its hom e State.

(e) A ttr ib u tio n  o f  h o m e  S ta te . ( I ) A  foreign bank or  

organization and the other foreign banks or organizations 

over w hich it exerc ises actual control shall be regarded as 

one foreign bank and shall be entitled to one hom e State.

(2 )  Actual control shall be con clu sively  presum ed  

to  exist in the case o f  a bank or organization that o w n s or 

controls a majority o f  the voting shares o f  another bank or 

organization.

(3 )  W here it appears to  the Board that a foreign  

bank or organization exerc ises actual control over  the 

m anagem ent or p o lic ies  o f  another foreign bank or orga­

n ization, the Board m ay inform the parties that a prelim i­

nary determ ination o f  control has been m ade on the basis  

o f  the facts sum m arized in the com m unication . In the 

event o f  a prelim inary determ ination o f  control by the 

Board, the parties shall within 3 0  days (or such longer  

period as m ay be permitted by the Board):

(i)  indicate to  the Board a w illin gness to term i­

nate the control relationship: or

(ii)  set forth such facts and circum stances as m ay  

support the contention that actual control d o es not exist  

(and may request a hearing to contest the Board's pre­

liminary determ ination); or

(iii)  accede to  the B oard's preliminary determ i­

nation, in w hich  event the parties shall be regarded as one  

foreign bank and shall be entitled to  one hom e State.

SECTION 211.23—NONBANKING 
ACTIVITIES OF FOREIGN BANKING 

ORGANIZATIONS

(a) D e f in it io n s . T h e definitions o f  section  2 1 1 .2  in 

Subpart A  apply to this section  subject to the fo llow ing:

(1 ) “D irectly  or indirectly” w hen used in reference  

to  activities or investm ents o f  a foreign  banking organiza­

tion m eans activ ities or investm ents o f  the foreign bank­

ing organization or o f  any subsidiary o f  the foreign  

banking organization.

(2 )  “Foreign banking organziation” m eans a for­

e ign  bank (as defined  in section  1(b)(7) o f  the IB A ) that 

operates a branch, agen cy , or com m ercial lending co m ­

pany subsidiary in the U nited States or that controls a

bank in the U nited States; and a com pany o f  which such  

foreign bank is a subsidiary.

(3 ) “Subsidiary" m eans an organization more than 

25  percen t o f  the voting stock o f  w hich is held directly or 

indirectly by a foreign banking organization or which is 

otherw ise controlled  or capable o f  being controlled by a 

foreign banking organization.

(b) Q u a lify in g  fo re ig n  b a n k in g  o rg a n iza tio n s . U n­

less  specifically  made e lig ib le  for the exem ptions by the 

Board, a foreign banking organization shall qualify for 

the exem ptions afforded by this section  only  if , d isregard­

ing its U nited States banking, m ore than half o f  its w orld ­

w ide business is banking; and m ore than half o f  its 

banking business is outside the U nited States. In order to 

q u a lify , a foreign banking organization shall:

(1 )  m eet at least tw o  o f  the fo llow in g  requirements:

(i) banking assets held outside the United States' 

exceed  total w orldw ide nonbanking assets:

( ii)  revenues derived from the business o f  bank­

ing outside the U nited States ex ceed  total revenues d e ­

rived from its w orldw ide nonbanking business;

(iii)  net incom e derived from the business o f  

banking outside the U nited States ex ceed s total net in­

com e derived from its w orldw ide nonbanking business: 

and

(2 ) m eet at least tw o  o f  the fo llow in g  requirements:

(i)  banking assets held  outside the United States 

ex ceed  banking assets held in the U nited States:

(ii)  revenues derived from the business o f  bank­

ing outside the U nited States ex ceed  revenues derived  

from  the business o f  banking in the United States:

( iii)  net incom e derived from  the business o f  

banking outside the United States ex ceed s net incom e  

derived from  the business o f  banking in the United  

States.

(c )  D e te r m in in g  a ss e ts ,  r e v e n u e s , a n d  net in co m e .

(1 )  For purposes o f  paragraph (b), the total assets, 

revenues, and net incom e o f  an organization may be 

determ ined on  a consolidated  or com bined  basis. A ssets , 

revenues and net incom e o f  com panies in w hich the for­

e ign  banking organization o w n s 5 0  per cent or m ore o f  

the voting shares shall be included w hen determ ining  

total a ssets, revenues, and net in com e. The foreign bank­

ing organization m ay include asse ts , revenues, and net 

incom e o f  com panies in  w hich  it o w n s 25 per cent or 

m ore o f  the voting shares i f  all such com panies within the 

organization are included;

(2 )  A ssets  d evoted  to . or  revenues or net incom e  

derived from , activities listed in section  2 1 1 .5(d) o f  this 

Part shall be considered banking assets, or revenues or 

net incom e derived from  the banking business, when

1 None of the direct or indirect assets. revenues, or net income of a 
United States subsidiary bank, branch, agency, commercial lending com­
pany. or other company engaged in the business of banking in the United 
States shall be considered held or derived from the business of banking 
“outside the United Slates "



conducted within the foreign banking organization by a 

foreign bank or its subsidiaries.

(d) L o ss o f  e lig ib ility  fo r  e x e m p tio n s . A  foreign  

banking organization that qualified  under paragraph (b) 

o f  this section or an organization that qualified  as a “for­

eign  bank holding com pany" under section 2 2 5 .4 (g )  o f  

R egulation Y (12  C .F .R . § 2 2 5 .4 (g )  (1 9 8 0 ))' shall cease  

to  be e lig ib le  for the exem ptions o f  th is section if  it fails 

to  m eet the requirem ents o f  paragraph (b) for tw o .con­

secutive years as reflected in its Annual R ep on s (F .R . Y- 

7 ) filed  with the Board. A  foreign  banking organization  

that ceases to  be e lig ib le  for the exem p tion s m ay continue  

to  en gage in activ ities or retain investm ents com m enced  

or acquired prior to the end o f  the first fiscal year for 

w hich its Annual Report reflects nonconform ance with  

paragraph (b). A ctiv ities com m enced  or investm ents 

m ade after that date shall be terminated or d ivested  within  

three m onths o f  the filing  o f  the second  Annual Report 

unless the Board grants consent to continue the activity or 

retain the investm ent under paragraph (e).

(e) S p ec if ic  d e term in a tio n  o f  e lig ib ility  for n o n q u a ­

lify in g  fore ign  b a n k in g  o rg a n iz a t io n s . A foreign bank­

ing organization that d oes not qualify under paragraph (b) 

for the exem ptions afforded by this section , or that has 

lost its e lig ib ility  for the exem ptions under paragraph (d). 

may apply to the Board for a sp ec ific  determ ination o f  

elig ib ility  for the exem ptions. A  foreign banking organi­

zation m ay apply for a sp ec ific  determ ination prior to the 

tim e it ceases to be e lig ib le  for the exem ptions afforded  

by this section . In determ ining whether e lig ib ility  for the 

exem ptions w ould be consistent w ith the purposes o f  the 

B H C A  and in the public interest, the Board shall consider  

the history and the financial and managerial resources o f  

the organization: the am ount o f  its business in the United  

States; the am ount, type and location o f  its non-banking  

activities; and whether e lig ib ility  o f  the foreign banking  

organization w ould  result in undue concentration o f  re­

sources, decreased or unfair com petition , con flic ts o f  

interests, or unsound banking practices. Such determ ina­

tion shall be subject to any conditions and lim itations 

im posed by the Board.

(f) P e r m iss ib le  a c t iv itie s  a n d  in v estm en ts . A  for­

eign  banking organization that qualifies under paragraph

(b) may:

(1 ) E ngage in activities o f  any kind outside the 

United States;

(2 ) E ngage d irectly in activ ities in the U nited States 

that are incidental to  its activ ities outside the United  

States;

(3 )  O w n or control voting shares o f  any com pany  

that is not en gaged , directly or indirectly, in any activities  

in the U nited States other than those that are incidental to

‘[F)oreign bank holding company' means i  bank holding company 
organized under the law t of a foreign country, more than half o f vriiose 
consolidated assets are located or consolidated revenues derived, outside 
the United Stales ” (12 C.F.R. I  225.4(gKiii) (1980)).

the international or foreign  business o f  such com pany;

(4 ) O w n or control voting shares o f  any com pany in 

a  fiduciary capacity under circum stances that w ould enti­

tle such shareholding to an exem ption  under section  

4 (c )(4 )  o f  the B H C A  if  the shares w ere held or acquired 

by a bank;

(5) O w n or control voting shares o f  a foreign co m ­

pany that is engaged  directly or indirectly in business in 

the United States other than that w hich  is incidental to its 

international or foreign  b usiness, subject to the fo llow ing  

limitations:

(i)  m ore than 5 0  per cent o f  the foreign co m ­

p an y's consolidated  assets shall be located , and co n so li­

dated revenues derived from , outside the United States;

( ii)  the foreign  com pany shall not engage direct­

ly , nor ow n  or control m ore than 5 per cent o f  the voting  

shares o f  a com pany that en g a g es , in the business o f  

underwriting, se llin g , or distributing securities in the 

United States excep t to the extent permitted bank holding  

com panies;

(iii)  I f  the foreign com pany is a subsidiary o f  the 

foreign banking organization, its direct or indirect activ i­

ties in the U nited States shall be subject to the fo llow in g  

limitations:

(A ) the foreign com p any 's activities in the 

U nited States shall be the sam e kind o f  activities or relat­

ed to the activ ities engaged  in directly or indirectly by the 

foreign com pany abroad as measured by the “establish ­

ment" categories o f  the Standard Industrial C lassification  

(SIC ) (an activity in the U nited States shall be considered  

related to an activity outside the U nited States if  it co n ­

sists o f  supply, distribution or sa les in furtherance o f  the 

activity);

(B )  the foreign com pany m ay engage in activ i­

ties in the U nited States that consist o f  banking or finan­

cial operations, or types o f  activ ities permitted by 

regulation or order under section  4 (c )(8 )  o f  the B H C A , 

on ly  w ith  the prior approval o f  the Board. A ctiv ities  

within D iv isio n  H (F inance, Insurance, and Real Estate) 

o f  the SIC  shall be considered banking or financial oper­

ations for this purpose, w ith the exception  o f  acting as 

operators o f  nonresidential buildings (SIC 6 5 1 2 ) , opera­

tors o f  apartment buildings (SIC  6 5 1 3 ) , operators o f  

d w ellin gs other than apartment buildings (SIC  6 5 1 4 ) , and 

operators o f  residential m obile  hom e sites (SIC  6515);  

and operating title abstract o ffices (SIC  6 5 4 1 ) . In addi­

tion , the fo llow in g  activ ities shall be considered banking  

or financial operations and m ay b e engaged  in on ly  with  

the approval o f  the Board under subsection  (g): com puter  

and data processing serv ices (SIC  7 3 7 2 ,7 3 7 4  and 7379);  

m anagem ent consulting (SIC  739 2 );  certain rental and 

leasing activities (SIC  7 3 9 4 , 7 5 1 2 ,7 5 1 3 ,  and 7519); ac ­

counting, auditing and b ook k eep ing  services (SIC  8931);  

and arrangement o f  passenger transportation (SIC 4 7 2 2 ).

(g )  E x e m p tio n s  u n d e r  se c tio n  4 (c )(9 )  o f  th e  B H C A .  

A  foreign  organization that is o f  the opinion that other



activ ities or  investm ents m ay, in particular circum ­

stances, m eet the cond itions for an exem ption  under se c ­

tion 4 (c )(9 )  o f  the B H C A  m ay apply to  the Board for such  

a  determ ination by subm itting to the R eserve Bank o f  the 

district in w hich  its banking operations in the United  

'S tates are principally conducted a letter setting forth the 

basis for that opinion.

(h) Reports.
( I )  The foreign banking organization shall inform  

the Board through the organization's Reserve Bank w ith ­

in  3 0  days after the c lo se  o f  each  quarter o f  all shares o f  

com panies en gaged , directly or indirectly, in a ctiv ities in 

the U nited States that were acquired during such quarter 

under the authority o f  this section . T he foreign banking  

organization shall a lso  report any direct activities in the 

United States com m enced  during such quarter by a for­

eign  subsidiary o f  the foreign banking organization. This 

information shall (un less previously furnished) include a 

brief description o f  the nature and scope o f  each co m ­

pany's business in the United States, including the 4-digit  

SIC numbers o f  the activities in w hich the com pany en ­

gages . Such information shall a lso  include the 4-dig it

SIC  numbers o f  the direct parent o f  any U .S . com pany  

acquired, together with a statement o f  total assets and 

revenues o f  the direct parent.

(2 )  I f  any required information is unknown and not 

reasonably available to the foreign banking organization, 

either because obtaining it w ould  in vo lve  unreasonable 

effort or expense or because it rests peculiarly within the 

k n ow ledge o f  a com pany that is not controlled by the 

organization, the organization shall (i)  g iv e  such infor­

m ation on  the subject as it p o ssesses  or can reasonably  

acquire together with the sources thereof; and (ii)  includc 

a statem ent either sh ow in g  that unreasonable effort or 

exp en se  w ould  be involved  or indicating that the co m ­

pany w h ose  shares were acquired is not controlled by the 

organization and stating the result o f  a request for 

information.

(3 )  A  request for information required by this para­

graph need not be m ade o f  any foreign governm ent, or an 

agency  or instrumentality thereof, i f . in the opinion o f  the 

organization, such request w ould  be harmful to existing  

relationships.




