FEDERAL RESERVE BANK OF DALLAS
DALLAS, TEXAS 75222

Circular No. 78-37
April 7, 1978

THE FAIR DEBT COLLECTION PRACTICES ACT

TO ALL STATE MEMBER BANKS
AND OTHERS CONCERNED IN THE
ELEVENTH FEDERAL RESERVE DISTRICT:

The Fair Debt Collection Practices Act was signed into law by President
Carter on September 20, 1977, as Title VIII of the Consumer Credit Protection Act.
The Act went into effect on March 20, 1978, and is designed to eliminate abusive and
deceptive debt collection practices and to insure that reputable debt collectors are
not competitively disadvantaged.

Cenerally, the Act will apply to state member banks that regularly collect
defaulted debts for other institutions, including debts for reciprocal service agree-
ments. No regulations will be issued under the Act. However, the Federal Reserve
System has responsibility for enforcement of the Act for state member banks.

A fact sheet, which includes a series of questions and answers and the
Act, has been prepared and is attached for your use. Please note that this fact sheet
does not constitute a regulation but is issued only in order to be helpful to banks and
others interested in insuring compliance with the Act. You should also be aware that

consumer examinations will include an evaluation of a bank's compliance with the
Act.

Any questions regarding the Fair Debt Collection Practices Act may be
directed to the Consumer Affairs Section, Bank Supervision and Regulations Depart-
ment, at Ext. 6171 or 6181.

Sincerely yours,
Robert H. Boykin

First Vice President

Attachment

-_Banks and others are encouraged to use the following incoming WAj'll'S numbers in contacting this Bank:
1-800-492-4403 (intrastate) and 1-800-527-4970 {interstate). For calls placed locally, please use 651 plus
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FACT SHEET

Banking Institutions and Fair Debt Collection Practices Act

BACKGROUND

The Fair Debt Collection Practices Act (the Act), 15 USC § 1692 et seq.,
was signed into law on September 20, 1977, as Title VIII of the Consumer
Credit Protection Act. The effective date of the Act is March 20, 1978.
It is designed to eliminate abusive and deceptive debt collection
practices and to insure that reputable debt collectors are not
competitively disadvantaged.

COVERAGE

Not all persons or businesses who collect debts are covered by the Act.

The Act defines ''debt collector' as any person who regularly collects or
attempts to collect, directly or indirectly, consumer debts asserted to

be owed to another person. Consumer debt is debt incurred by an individual
primarily for personal, family or household purposes. Debts incurred for
business or agricultural purposes are not covered.

The Act is applicable, for example, to banks which regularly collect debts
for otner unrelated institutions, including collections under reciprocal
service agreements. Typically under such an arrangement, a bank solicits
the help of another bank in collecting a defaulted debt of a customer who
has relocated. A bank would also be subject to the requirements of the
Act if it uses a name other than its own in its collection efforts,

A bank will not be a debt collector subject to the Act when it:

o Collects debts due another only in isolated instances,

o Collects, in the bank's own name, debts owed to the bank.
o Collects a debt which it originated.

o Collects a debt not in default when obtained.

o Collects a debt obtained as security for a commercial credit
transaction involving the bank.

o Collects a debt incidental to a bona fide fiduciary relationship
or escrow arrangement.

o Collects a debt for another person to whom it is related by common
ownership or corporate control, as long as it does so only for
those persons to whom it is so related. However, if the bank
regularly collects defaulted debts owed a non-affiliate person,
the bank will become a debt collector for those defaulted debts
as well as for defaulted debts of affiliated entities, but not
for its own debts.




Others who are not covered by the Act are:

0 An officer or employee of the bank when collecting, in the bank's
name, debts owed to the bank.

o Attorneys-at-law collecting debts on behalf of and in the name of
the bank.

0 Legal process servers.

REQUIREMENTS

The Act requires debt collectors:

0 To cease further communication with a consumer upon written
request, except to advise the consumer that the debt coliector's
further efforts are being terminated, or to notify the consumer
that specified remedies may or will be invoked.

o To apply payments in accordance with the consumer's instructions.

o If the following information is not provided at initial contact,
to notify the consumer in writing, within five days of initial
contact, of the amount of the debt and the name of the creditor,
and to advise the consumer of the debt collector's duty to verify
the debt if it is disputed. If the consumer disputes the debt
within 30 days, the debt collector must stop collection efforts
until verification is sent to the consumer.

PROHIBITIONS

The Act prohibits:

o Abuse and Harassment - e.g., threatening violence or using profane
language in the collection of a debt.

o False and Misleading Representation - e.g., threatening to communicate
false credit information, or giving a false impression that collection
documents represent legal process.

o Unfair Practices - e.g., misusing postdated checks, or communicating
by postcard.

Among the activities specifically prohibited by the Act are the following:

o With limited exceptions, contact with third parties,
including employers, except to obtain information
concerning the consumer's location.

o Communication with the consumer at place of employment
1f there is reason to believe that the employer prohibits
such communications.
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o Contact with a consumer at any unusual time or place,
unless agreed to by the consumer.

o Bringing a debt collection action in a jurisdiction
other than those permitted by the Act.

CIVIL LIABILITY

Private civil action must be brought within one year from the date of the
violation. In an individual action, the debt collector is liable for actual
damages plus punitive damages of up to $1,000. In a class action, the debt
collector is liable for actual damages, as well as punitive damages up to

$1,000 for each named plaintiff and the lesser of 1% of net worth or $500,000
for all other class members.

ADMINISTRATIVE ENFORCEMENT

The bank regulatory agencies are responsible for enforcing the Act under §8

of the Federal Deposit Insurance Act. This means that bank regulators may use
their authority under §8 to issue cease and desist orders which may include
provisions requiring affirmative action to correct conditions resulting from
violations., No regulations can be issued by any regulator, although the
Federal Trade Commission has the authority to issue advisory opinions,




QUESTIONS AND ANSWERS

Fair Debt Collection Practices Act

When is a bank a debt collector?

Generally, a bank that regularly participates in
any arrangement, including reciprocal service
agreements, with another person to collect
defaulted consumer debts for that person, is a
debt collector for those debts only.

In addition, if a bank uses a name other than its
own in collecting its own consumer debts, then it
is a debt collector for such debts as well.

May a bank ever regularly collect for another person
without becoming a debt collector?

Yes. If the bank is related to the other institution
by common ownership or corporate control, it may
collect consumer debts for that institution without
becoming a debt collector; provided, it collects
debts only for related institutions. However, if

it regularly collects defaulted debts for non-
affiliates, it becomes a debt collector for regularly
collected, defaulted affiliate debts also.

Is a bank a debt collector if it collects a consumer
debt in an isolated instance for a non-related person?

No. A bank that collects in an isolated instance for
a non-affiliate is not covered. The bank must
collect for others in the regular course of business
before it becomes a debt collector.

When is a debt in default?

COVERAGE
1. Q:
A:
2. Q:
A:
3. Q:
A:
4. Q:
A:

The Act does not define when a debt is in default.

In determining whether a debt is in default, the
following factors, among others, should be considered:
the bank's customary policies and practices, terms

of the contract, determination by the originator, and
State law.

REFERENCE

§ 803(6)

§ 803(6)(B)

§ 803(6)

§ 803(6)(G)(iii)
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Q: When does a bank regularly collect debts due
another?

A: The Act does not define the level of activity § 803(6)
which will constitute collecting debts '"regularly.”
For purposes of examination, the following are
among the factors that should be considered in
determining if the bank regularly collects third
party debts:

Whether the bank has entered into a formal agree-
ment with another person to collect third party
debts, such as any reciprocal service agreement
program.

Whether the bank has established procedures
for collection of third party debts.

The ratio of third party defaulted debts
collected during the past 12 months to all
defaulted debts collected.

The amount of time the bank spends in third
party debt collection.

Q: Are banks that service mortgages or student loans

generally debt collectors? L)
A: No. Banks are not debt collectors if they § 803(6)(G)
service debts that they originated or debts (i1), (iii)

that were not in default when obtained by
the bank. However, if a bank services a
loan portfolio, it is a debt collector for
those loans in the portfolio that it did

not originate and which were in default when
obtained.

Q: Are bank trust departments debt collectors?

A: No. The activities of trust departments and § 803(6)(G)(1)
other bona fide fiduciary or escrow activities
are exempt.

Q: Are banks debt collectors if they collect con-
sumer debts held as security for an extension

of commercial credit?

A: No. This activity is specifically exempted. § 803(6)(G)(iv’®
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Are employees, officers or attorneys of a bank
considered debt collectors?

No. They are not debt collectors so long as

they collect the bank's debts in the bank's
name.

§ 803(6)(A)

THIRD PARTY COMMUNICATION WHEN THE BANK IS ACTING AS A DEBT COLLECTOR

10.

11.

May a bank communicate with persons other than
the consumer to determine the location of the
consumer’?

Yes. However, the communication must be limited
to location information. Location information
means a consumer's place of residence, phone
number or place of employment. The bank may not
identify itself as a debt collector and nothing
may be said concerning debt collection.

May a bank discuss the debt with anyone other than
the consumer?

Yes. However, the bank may contact only (1) its
own attorney, (2) the consumer's attorney, (3) the
creditor or creditor's attorney, (4) consumer
reporting agencies, (5) the consumer's spouse,
parent (if the consumer is a minor), guardian,
executor, or administrator and (6) any other
person obligated to pay the debt.

PROHIBITED ACTIVITIES WHEN THE BANK IS ACTING AS A DEBT COLLECTOR

12.

Q:

In general, what means of debt collection are banks
prohibited from using?

The bank cannot threaten violence or harm, swear,
publish the consumer's name as an individual who
allegedly refuses to pay debts, advertise the sale
of the debt to coerce payment, make excessive
telephone calls or fail to disclose the bank's
identity on the telephone. Any other action which
would normally harass, oppress or abuse anyone is
prohibited.

§ 804

§ 805(b)

§ 806




13.

14,

19

16.

17.

18.

4=

The bank also cannot make false representation § 807
about itself, the debt, its rights or the
consumer's rights,

May a bank contact a consumer at tle consumer's
place of employment?

The bank may not contact a consumer at the § 805(a)(3)
consumer's place of employment if it is against

the consumer's wishes or if the bank knows

or should know that the employer forbids

such contacts,

May a bank contact a consumer who is represented
by an attorney concerning the debt?

No. However, the bank may contact the consumer § 805(a)(2)
to obtain the name and address of the attorney,

or if the attorney vermits the cortact or fails

to respond within a reasonable time.

May the bank be made to stop comminicating with
the consumer concerning the debt?

Yes. If the consumer notifies the bank in writing § 805(c)
that the consumer refuses to pay the debt or simply

does not want any further contact with the bank,

the bank must cease communication with the consumer.

However, at that point the bank may still notify the

consumer of its possible further actions.

May the bank collect an amount in excess cf that
authorized by the contract or permitted by State
law?

No. § 808(1)

May the bank accept postdated instruments?

Yes. However, the Act provides very specific § 808(2)(3)(4)

rules for accepting these instruments.

May a postcard be used in collection effcrte?

No. § 804(4)
- § 808(7)



19. Q:
A:
20. Q:
A
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May the bank threaten to repossess property?

Yes. However, it may do so only when there is a
present right and intention to take possession
of the property.

May the bank use an envelope that contains any
language or symbol indicating debt collection
when communicating with a consumer?

No.

REQUIREMENTS WHEN THE BANK IS ACTING AS A DEBT COLLECTOR

21. Q:
22. Q:
A:

What must the bank do when contacting a consumer
for the first time?

The bank must inform the consumer of the amount
of the debt and name of the creditor, and provide
a statement that (1) the consumer has 30 days to
dispute, in writing, tne validity of the debt and
(2) the consumer may request the name of the
original creditor. The bank must also provide the
consumer with a statement of the provisions for
disputing the debt. 1If this information is not
given to the consumer at the time of the initial
contact, it must be supplied in writing or mailed
within five days.

What provisions are made for disputing a consumer
debt?

The bank must tell the consumer that 1f the
consumer notifies the bank in writing within
30 days that the debt 1is partially or wholly
disputed, the bank will provide a verification
of the debt. The bank must also inform the
consumer that, if the consumer makes a

written request within 30 days, the bank will
supply the name and address of the original
creditor if it is different from the current
creditor.

§ 808(6)
(see also

§ 803(6))

§ 804(5)
§ 808(8)

§ 809(a)

§ 809(b)




23.

-6-

If the consumer disputes the debt or requests
the name and address of tne original creditor,
may the bank continue collection efforts?

No. However, the bank may continue collection
efforts after it provides the consumer a copy
of the written verification of the debt or

the name and address of the original creditor.

CONSEQUENCES OF NONCOMPLIANCE

(o]
o~

What are the potential consequences of
noncompliance with the Act?

In civil actions, individuzl consumers may
recover actual damages, court costs, attorney's
fees, and punitive awards of up tc $1,000. Class
action recoveries include the above for named
plaintiffs, and punitive awards of up to the
lesser of $500,000 or 1% of the bank's net

worth.

Administrative enforcement of the Act for banks
may involve actions under §8 of the Federal
Deposit Insurance Act, including cease and
desist orders requiring that actions be taken
to remedy conditions resulting from violations.

§ 809(b)

§ 813

§ 814



PUBLIC LAW 95-109—SEPT. 20, 1977

CONSUMER CREDIT PROTECTION ACT,
AMENDMENTS

29-13¢ O - 1T 31T



91 STAT. 874
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{H.R. 5294

Consumer Credit
Protection Act,
amendments.

Fair Debt
Collection
Practices Act.

15 USC 1601

note.

15 USC 1692.

PUBLIC LAW 95-109—SEPT. 20, 1977

Public Law 95-109
95th Congress
An Act

T mend the Consaper Credit Protection Aet 1o prohibit abusive practices by
debt collector:.

Be it enacted by the Scnate and Howse of L'c presentatives of the
{uited States of Amervica in Congress assembled, That the Consumer
Credit Protection Aet (10 U.S.CL 1601 ef seq.  is amended by adding
at the end thereof the following new titie:

“TITLE VITI—DERT COLLECTION PRACTICES
N

“S01  Nhort title,

“N20 Findings and purpose.

“S03 Detinitions,

“RO4L Acequisition of location information.
“S05 0 Communication in connection with debt el wtion.
N FLrassient or sthuse.

“SMTL False or misleading representations.
USOS. TUnfair peactices.

*ROD. Validation of debts,

“N10. Multiple debts,

“S11L Legal actionx by debt collectors.

“N12. Furnishing certain deceptive forms.
“N13 0 Civil linbility,

“S14. Administrative enforeement,

“N15 Reports to Congress by the Commission.
86 Relation to State laws,

“S17. Exemption for State regulation,

“SIN Effective date.

“§ 801. Short title
“This title may be cited as the *Fair Deut Ccllection Practices Act’.

“§ 802. Findings and purpose

“ra) There is abundunt evidence of the use of abusive, deceptive,
and unfair debt collection practices by many debt collectors. Abusive
debt eollection practices contribute to the nuniber of personal bank-
rupteies, to marital instability, to the loss of jobs, and to invasions
of individual privacy.

“ih) Existing laws and procedures foi redressing these injuries are
inadequate to protect consutmers.

*(¢) Means other than misrepresentation or other abusive debt col-
lection practices are available for the effective collection of debts.

“ (4} Abusive debt collection practices are carried on to a substantial
extent in interstate commerce and through means and instrumentalities
of such commerce. Even where abusive debt collection practices are
purely intrastate in character, they nevertheless directly affect inter-
state commerce.

“(e) It is the purpose of this title to eliminate abusive debt collec-
tion practices by debt collectors, to insur- that those debt collectors
who refrain from using abusive debt collection practices are not com-
petitively disadvantaged. and to promote consistent State action to
protect consumers against debt collection abuses.
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*“§ 803. Definitions 15 USC 1692a.
“Asused mthis title -

1) The term Commission” means the  Federal Trade
Commiszion.

“(2) The term communication” ieans the conveving of infor
mation regarding a debt directly or indirectly to any person
throngh any medinm,

"(".) The ter consmer” means any natural person obligated

rallegedIy obhigated to pay any debd.

“(I) The ternn cereditor means any person who allers or
extends eredit creating a debt or ta whom a debt 1< owed, bhut -ucls
tern does not anelude any per-on to the extent that he reeeives
an assignment or transter of o debt in defunle solely for the
purpose of facithtating collection of <uch debt for another,

(o) The tevm ‘debt” means any obhgation or alleged obhiga
tion of aconsunmer to pay money arising out of a transaction in
which the money. property. m=uvance. or =ervices which are the
subject of the transaction are primarily for ]nlmnnl famly, or
household purposes. whether or not ~nch oblization has been
reduced to pudement.,

(o) The tern sdebt collector” means any person who uses any
instrwmentality of interstate commeree or the mails inany busi-
ness the principal prrpose of which is the collection of any debts,
or wha recudarly collects or attempts 1o colleet. diveetly or ;-
rectly. debts owed or due or asserted to be owed or due another.
Notwith=tanding the exelusion providest by elise (G) of the
last sentence of this paragraph, the term ineludes any ereditor
who, in the process of collecting his own debts, uses any name
other than his own which wonld indicate that a thind person -
collecting or attempting to collect sl debt=, For the purpese of
section SOs(6) . such term also includes any person who uees any
strumentabity of inteestate commeree or the mails in any bus-
ness the principal purpose of which i the enforeement of seenrity
mterests. The terncdoes not include -

“CA) any oficer or emplovee of a creditor while, m the
nae of the ereditor, colleeting debts for such cereditor;

“UB)Y any person while acting as a debt colleetor for
another person. both of whom are related by common owner-
ship or affiliated by corporate controll if the person acting
as a debt collector does ~a only for persons to whom it 1= so
related or affihated and if the principal business of ~neh
person - not the collection of debts:

(C) any oficer or cmplovee of the United States or any
State to the extent that collecting or attempting to collect
any debt s i the performance of his official daties:

“(Dy any person while <erving or attempting to serve
legral process on any other person in connection with the
jdicial enforcement of any debt :

“tE) any nonprofit organization which, at the request of
consumers, performs bona fide conzumer eredit counseling
and assists con=nmers in the liguidation of their debts by
receiving pavments from such con=unmers and distributing
such amounts to creditors:

*“(F) any attorneyv-at-law collecting a debt as an attorney
on behalf of and in the name of a client: and
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15 USC 1692b.

15 USC 1692c.
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*(G) any person collecting or attempting to collect any
debt owed or due or asserted to be owed or due another to the
extent such activity (i) is incidental to a bona fide fiduciary
obligation or a bona fide escrow arrangement; (ii) concerns
a debt which was originated by such person; (iii) concerns
a debt which was not in default at the time it was obtained
by such person: or (iv) concerns a debt obtained by such
person as a secured party in n commercial credit transaction
involving the creditor.

“(7) The termn ‘location information’ means a consumer’s place
of abode and his telephone number at such place, or his place of
employment.

“(R) The term *State’ means any State. territory, or possession
of the United States. the District of Columbia, the Commonwealth
of Puerto Rico, or any political subdivision of any of the fore-
going.

“§ 804. Acquisition of location information

“Any debt collector communicating with any person other than the
consumer for the purpose of acquiring location information about the
consurmer shall—

“(1) identifv himself. state that he is confirming or correcting
location information concerning the consumer. and, only if
expressly requested. identify his employer;:

*(2) not state that such consumer owes any debt;

“(3) not communicate with any such person more than once
unless requested to do so by such person or unless the debt collector
reasonably believes that the earlier response of such person is
erroneous or incomplete and that such person now has correct or
complete location information ;

“(4) not communicate by post card;

*(3) not use any language or symbol on any envelope or in the
contents of any communication effected by the mails or telegram
that indicates that the debt collector is in the debt collection busi-
ness or that the communication relates to the collection of a debt :
and

“(6) after the debt collector knows the consumer is represented
by an attorney with regard to the subject debt and has knowledge
of, or can readily ascertain, such attorney’s name and address, not
communicate with any person other than that attorney. unless the
attorney fails to respond within a reasonable period of time to
communication from the debt collector.

“§ 805. Communication in connection with debt collection

“(a) ComymoNicaTioN Wit THE CoNsOMER (rENERALLY.— Without
the prior consent of the consumer given directly to the debt collector
or the express permission of a court of competent jurisdiction. a debt
collector may not communicate with a consumer in connection with
the collection of any debt—

“(1) at any unusual time or place or a time or place known or
which should be known to be inconvenient to the consumer. ITn
the absence of knowledge of circumstances to the contrary. a debt
collector shall assume that the convenient time for communicating
with a consumer is after 8 o’clock antimeridian and before 9 o’clock
postmeridian, local time at the consumer’s location;

“(2) if the debt collector knows the consumer is represented
by an attorney with respect to such debt and has knowledge of,
or can readily ascertain, such attorney’s name and address, unless
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the attorney fails to respond within a reasonable period of time
to a communiciation from the debt collector or unless the attorney
consents to direct communication with the consumer; or

=(3) at the consumer’s place of employment if the debt collector
knows or has reason to know that the consumer’s employer pro-
hibits the consumer from receiving such communication.

“(b) Comar~tcarion Wrrn Ty Parries.—Except as provided
in section S04, without the prior consent of the consumer given directly
to the debt collector, or the express permission of a court of competent
jurisdiction, or a~ reasonably necessary to effectuate a postjudgment
judicial remedy, a debt collector may not communicate, in connection
with the collection of any debt. with any person other than the con-
sumer, his attoiney, a consunmer reporting ageney if otherwise per-
mitted by haw. the creditor, the attorney of the creditor, or the attorney
of the debt collector,

“re) Ceasize Cosrrsiearion.—I{ a consumer notifies a debt col-
lector in writing that the consumer refuses to pay a debt or that the
consumer wishes the debt collector to cease further communication
with the consumer. the debt collector shall not communicate further
with the consumer with respeet to such debt, except—

“(1) to advise the consumer that the debt eollector’s further
efforts are bheing terminated
“(2) to notify the consumer that the debt eollector or ereditor
may invoke specificd remedies which are ordinarily invoked by
such debt collector or creditor; or
=(3) where applicable, to notify the consumer that the debt
collector or creditor intends to invoke a specified remedy.
If such notice from the consumer is made by mail, notification shall be
coniplete upon receipt.

“(d) For the purpose of this section, the term ‘consumer” imcludes
the consumer’s spouse, parent (if the consumer is a minor), gmardian,
executor, or administrator.

“§ 806. Harassment or abuse

“A debt collector may not engage in any conduct the natural con-
sequence of which is to harass, oppress, or abuse any person in con-
nection with the collection of a debt. Without limiting the general
application of the foregoing, the following conduct is a vielation of
this section:

“(1) The use or threat of use of violence or other eriminal
means to harm the physical person. reputation, or property of any
person.

“(2) The use of obscene or profane language or langnage the
natural consequence of which is to abuse the hearer or reader.

“(3) The publication of a list of consumers wha allegedly refuse
to pay debts. except to a consumer reporting agency or to persons
meeting the requirements of sectinon 603(f) or 604 (3) of this Act.

“(4) The advertisement for sale of any debt to coerce payvment
of the deht.

“(5) Causing a telephone to ring or engaging any person in
telephone conversation repeatedly or continuously with intent to
annoy. abuse, or harass any person at the called number.

“(6) Except as provided in section R04. the placement of tele-
phone calls without meaningful disclosure of the caller’s identity.

“§ 807. False or misleading representations

“A debt collector may not use any false, deceptive, or misleading
representation or means in connection with the collection of any debt.

91 STAT. 877

15 USC 1692d.

15 USC 1681a,
1681b.

15 USC 1692e.




91 STAT. 878 PUBLIC LAW 95-109—SEPT. 20, 1977

Without limiting the general application ot tne foregoing, the follow-
ing conducet iz a violation of this section:

“(1) The false representation or implication that the debt col-
lector is vouched for, bonded by, or affiliated with the United
States or any State, including the use of any badge. uniform. or
facsimile thereof.

“(2) The false representation of —

*(A) the character, smount. or legal status of any debt: or

=(B) any serviees rendered or compensation which may be
lawfully received by any debt collector for the collection of
a debt.

*(3) The false representation or implication that any individ-
ual ts an attorney or that any communication is from an attorney.

“(4) The representation or implication that nonpayment of
any debt will result in the arvest or imprisonment of any person
o1 the seizure. garnishment, attachment. or sale of any property
or wages of any person inless such action i= lawful and the debt
collector or ereditor intends to take such action.

“(2) The threat to take any action that cannot legally be taken
or that is not intended to he taken.

“(6) The false representation or impheation that a sale,
referrall or other transfer of any interest in a debt shall cause
the consumer to—

() lose any elaim or defense to pavment of the debt : or
“(B) become subject to any practice prohibited by this
title.

(7)) The fals representation or implication that the consumer
committed any crime or other conduct in order to disgrace the
consuner.

*(8) Communicating or threatening to communieate to any
person credit mformation whieh is known or which should be
known to be false. including the failure to communicate that a
disputed debt is disputed.

“(9) The use or distribution of any written communication
whiclusimulates or is falsely represented to be a document author-
ized. issued. or approved by any court. official. or agency of the
United States or any State. or which ereates a false impression
as to its cource, authorization or approval.

“(10) The use of any false representation or deceptive means
to collect or attempt to collect any debt ar to obtain information
concerning a consumer.

“(11) Except a~ otherwi~e provided for communications to
acquire location information nunder section K04, the failure to dis-
¢lose clearly in all communications made to collect a debt or to
obtain information about a consumer. that the debt collector is
attempting to colleet a debt and that any information obtained
will be used for that purpose.

“(12) The false representation or implieation that accounts
Iiave been turned over to innecent purchasers for value,

“(13) The false representation or imiplication that documents
are legal process.

“(14) The use of any business. company. or organization name
other than the trve name of the debt eollector’s business, company.
or organization.

“(15) The false representation ar implication that documents
are not legal process forms or do not require action hy the
consumer.




PUBLIC LAW 95-109—SEPT. 20, 1977

“16) The false representation or implication that a debt col-
leetor operates or i clmploved by a consnmer reporting agency as
defined by seetion 603 () of this Aet.

“§ 808. Unfair practices

A debt collector may not u=c unfair or uneonscionahble mean~ to
colleet or attenpt to colleet any debt. Without himiting the gencral
application of the foreening. the following conduet 1= a vielation of
this xection:

“(1) The calleetion of any amount Cineluding any intevest. fee.
charge. or expense ineidental ta the principal obligationy anless
sueh nmount = expresstv authorized by the agreement creating the
debt or ponmitted by Taw.

“(2) The aceeptance by adebt collector from any person of o
check or other pavment mstrnent postdated by more than five
davs nnfess sneh person is notitied in writine of the debt collectors
intent to deposit such check or mstrument not move than ten nor
less than three husines: davs prior to such deposit,

“5) The solicitation by acdebt eollectar of any l)()sl(l:llml check
or other postdated pavinent instrument for the purpose of threat-
ening ormstitnting erininal proseeation.

11y Depositing or threatening to deposit any postdated check
or other poxtdated payient instrwnent prior to the date on sneh
check vr Instrument.

“(5) Causing charges to be made to any person for communica-
tions by concealment of the true purpose of the communieation,
Such charees inelude, but are not Timited to, collect telephone
calls and telegram foes,

“(6) Taking or threatening to take any nonjndicial action fo
effect dispossession orilicabletnent of property if-—

“(A) there is no present right to possesston of the property
claimed as collateral through an enforceable seeurity interest :

“ (1) there iz no present intention to take possession of the
property: or

(Y the property s exempt by Luw from such disposses-
<ion or disablement,

(7Y Communicating with w consumer regarding a debr by
post card.

“(8) Using any language or svmbol. other than the debt col-
leetor’s address, on any envelope when communieating with a
consumer by use of the mails or by telegram, exeept that a delt
collector may use his business nane 1f sueh name does not indieate
that he isin the debt collection business,

“§ 809. Validation of debts

*“(a) Within five davs after the initial communication with a con-
sumer in conneetion with the collection of any debt. o debt collector
shall, unless the following information ix contained in the mitial com-
munication or the consumer has paid the debt. send the consumer a
written notice containing—

“(1) the amount of the debt:

“(2) the name of the creditor to whom the debt is owed:

“(3) a statement that unless the con~nmer. within thirty davs
after receipt of the notice. disputes the validityv of the debt. er any

portion thereof, the debt will be assumed to e valid by the debt
collector;
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“(4) a statement that if the consumer notities the debt collector
in writing within the thirty-day period that the debt, or any por-
tion thereof, is disputed. the debt collector will obtain verification
of the debt or a copy of a judgment against the consumer and «
copy of such veritication or judgment will be mailed to the con-
stumer by the debt collector: and

“(5) a statement that, upon the consumer’s written request
within the thirtv-day period. the debt collector will provide the
con=tmer with the name and address of the original ereditor, it
ditlerent from the enrrent ereditor.

“th) Tf the consumer notifies the debt collector in writing within
the rhirtv-dav period deseribed in <ubsection (a) that the debt. or
any portion thereof. is disputed. or that the consumer requests the
name and address of the origrinal ereditor, the debt collector shall cease
collection of the debt, ar any disputed portion thereof, nntil the debt
collector obtains verification of the debt or a copy of a judgment, or
the name and address of the original creditor, and a copy of such
verifieation or indanent, or name and address of the original creditor.
1~ mailed to the consumer by the debt collector,

=) The failure of a consumer to dispute the vahidity of a debt
under this <ection may not be construed by any court as an admission
of hability by the consumer.

*§ 810. Multiple debts

“If any consumer owes multiple debts and makes any single payv-
ment to any debt collector with respect to such debts, such debt col-
lector may not apply such pavment to any debt which is disputed
by the conzumer and. where applicable. shail apply such payment in
accordance with the consumer's directons.

*§ 811. Legal actions by debt collectors

“ta) Any debt colector who brmgs any legal action on a debr
against any consuner shall—

*(1) 1 the case of an action to enforce an interest in reai prop-
erty securing the consumer’s obligation. bring such action only 1n
a jJudicial district or similar legal entity in which sueh real
property is located : or

*(2) in the case of an action not deseribed in paragraph (1),
bring snch action only in the pudicial distriet or similar iegal
entity—

*(A) in which =uch consumer signed the contract sued
upon: or

“(B) in which such conscmer resides at the commencement
of the action,

*{b) Nothing in this title shall be construed to authorize the brine-
g of legal actions by debt collectors.

“§ 812. Furnishing certain deceptive forms

“(a) Tt s unlawful to design. compile, and furnish any form know-
ng that =uch form would be used to create the false belief in a con-
sumer that a person other than the creditor of such consumer is
participating in the collection of or in an attempt to collect a debt
such consumer allegedly owes such ereditor, when in fact such person is
not so participating.

*“(b) Any person who violates this section shall be liable to the same
extent and in the same manner as a debt collector is liable under sec-
tion K13 for failure to comply with a provision of this title.
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“§ 813. Civil liability

“(a) Except as otherwise provided by this section. any debt col-
lector who fails to comply with any provision of this title with respect
to any person is liable to such person in an amount equal to the sum
of—

“(1) any actual damage sustained by such person as a vesult
of such failure;

*(2) (A) i the case of any action by an individual. such addi-
tional damages as the conrt may allow. but not exceeding 51000
or

“(B) in the case of a class action. (1) sueh amount for each
named pluntiff as could be recovered under subparagraph ¢\,
and (i1) such amount as the court may allow for all other ¢las-
members, without regard to a minimum individual recovery, not
to exceed the lesser of K0 or 1 per centum of the net worth
of the debt collector; and

“(3) in the case of any successful action to enforee the fore-
going liability, the costs of the action. together with a reasonable
attorney’s fee as determined by the court. On a finding by the
court that an action under this section was brought in bad faith
and for the purpose of harvassment, the court may award to the
defendant attorney’s fees reasonable in relation to the work
expended and costs.

“(b) In determining the amount of hability in any action under
subsection (a), the court shall consider. among other relevant factors—

“(1) in any individual action under subsection (a)(2) (A). the
frequency and persistence of noncompliance by the debt collector.
the nature of such noncompliance. and the extent to which such
noncompliance was intentional ; or

“(2) 1 any class action under subsection (a) (2) (B), the fre-
quency and persistence of nonconipliance by the debt collector. the
nature of such noncompliance. the resources of the debt collector,
the number of persons adversely affected. and the extent to which
the debt collector’s noncompliance was intentional.

“(c) A debt collector may not be held liable in any action brought
under this title if the debt collector shows by a preponderance of evi
dence that the violation was not intentional and resulted from a bona
fide error notwithstanding the inaintenance of procedures reasonably
adapted to avoid any such error.

“(d) An action to enforce any liability created by this title may be
brought in any appropriate United States district court without regard
to the amount in controversy. or in any other court of competent juris-
diction, within one year from the date on which the violation occurs.

“(e) No provision of this section imposing any lability shall apply
to any act done or omitted in good faith in confornuty with any
advisory opinion of the Commission. notwithstanding that after such
act or omission has occurred. such opinion is amended. rescinded. or
determined by judicial or other authority to be invahd for any reason.

“§ 814. Administrative enforcement

“(a) Compliance with this title shall be enforced by the Commis-
sion, except to the extent that enforcement of the requirements imposed
under this title is specifically committed to another agency under
subsection (b). For purpose of the exercise by the Commission of its
functions and powers under the Federal Trade Commission Act. a
violation of this title shall be deemed an unfair or deceptive act or
practice in violation of that Act. All of the functions and powers of
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the Commission under the Federal Trade Commission \ct are avail-
able to the Commission to enforce compliance by any person with this
title, irrespective of whether that person ix engaged in commercee or
meets any other jurisdictional tests in the Federal Trade Commission
Aet, including the power to enforce the provisions of this title in the
same manner as if the violation had been a violation of a Federal
Trade Commission trade regulation rule. o

“(b) Compliance with any requirements imposed under this title
shall be enforeed under—

“(1) section 8 of the Federal Deposit In~urance Aet, in the case
(lf“—

= (.\) national banks, by the Comptroller of the Currency :

*(B) member banks of the Federal Reserve System (other
than national banks), by the Federal Reserve Board: and

“ (") bank~ the deposits or accounts of which are insured
by the Federal Deposit Insurance Corporation (other than
members of the Federal Reserve System). by the Board of
Directors of the Federal Deposit Insurance Corporation;

*(2) =ection H(d) of the Home Owners Loan Aet of 193 see-
tion 407 of the National Housing Act. and seetions 6 (1) and 17
of the Federal Home Loan Bank Aet, by the Federal Home Loan
Bank Board (acting divectly or through the Federal Savings and
Loan Insurance Corporation). in the case of any institution =ub-
ject to any of those provisions:

“(3) the Federal Credit Union Act. by the Admimstrator of
the National Credit Union Administration with respeet to any
Federal eredit union;

= (4) the Aets to regulate commercee, by the Interstate Commerce
Commission with respeet to any common carrier subject to those
Aets:

*(5) the Federal Aviation Aet of 1955, by the Civil Aeronauties
Board with respect to any air carrier or any foreign air carrier
<ubject to that Act:and

*(6) the Packers and Stockyards Aet. 1921 (except as provided
in seetion 406 of that Aet). by the Secretary of Agrienlture with
respeet to any activities subject to that Act.

“{¢) For the purpose of the exercise bv anv agency referred to in
subsection (h) of its powers under anv Aet referred to in that sub-
section. a violation of any requirement imposed under this title shall
be deemed to be a violation of a requirement imposed under that Aet.
In addition to its powers under anv provision of law specifically
referred to in subsection (b). each of the agencies referred to in that
suhsection may exercise. for the purpose of enforcing compliance with
any requirement imposed under this title anv other authority con-
ferred on it by law, except as provided in subsection (d).

*(d) Neither the Commission nor any other ageney referred to in
subsection (b) may promuleate trade regulation rules or other regula-
tions with respect to the collection of debts by debt collectors as defined
in this title.

“§ 815. Reports to Congress by the Commission

“(a) Not later than one year after the effective date of this title and
at one-year intervals thereafter, the Commission shall make reports to
the Congress concerning the administration of its functions under this
title. including such recommendations as the Commission deems neces-
sary or appropriate. In addition, each report of the Conmission shall
include its assessiment of the extent to which compliance with this title
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15 being achieved and a summary of the enforcement actions taken by
the Commission under section 814 of this title.

*(b) In the exercise of its functions under this title, the Commis-
sion may obtain upon request the views of any other Federal agency
which exercises enforcement functions under section 814 of this title.

“§ 816. Relation to State laws

“This title does not annul, alter, or atfect, or exempt any person sub-
ject to the provisions of this title from complying with the laws of any
State with respect to debt collection practices, except to the extent
that those laws are inconsistent with any provision of this title, and
then only 1o the extent of the inconsisteney. For purposes of this
seetion. a State law 15 not inconsistent with this title i€ the protection
such law affords any consumer is greater than the protection provided
by this title.

“§ 817. Exemption for State regulation

“The Commission shall by regulation exempt from the requirements
of this title any class of debt collection practices within any State if
the Commiszion determines that under the law of that State that class
of debt collection practices is subject to requirements substantially
similar to those imposed by this title, and that there is adequate pro-
vision for enforcement.

“§ 818. Effective date

“This title takes cffect upon the expiration of six months after the
date of its enactment, but section 809 shall apply only with respect to
gcbts for which the initial attempt to collect occurs after such effective

ate.”.

Approved September 20, 1977.
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