
F e d e r a l  R e s e r v e  B a n k  o f  D a l l a s

DALLAS, TEXAS 75222

Circular No. 77-32
February 25, 1977

S TA TEM EN T OF POLICY CONCERNING DIVESTITUR ES  

BY BANK HOLDING COMPANIES

TO ALL BANK HOLDING COMPANIES  
AND OTHERS CONCERNED IN THE

ELEVENTH FEDERAL RESERVE D IS TR IC T:

On F e b ru ary  15, 1977, the Board of Governors of the Federal Reserve  
System issued a policy statement on d ivestitu res  req u ired  of bank holding  

com panies.

On a num ber of recent occasions the Board of Governors has been p re 
sented with d iff icu lt  issues concerning the timing of d ivestitu res  req u ired  either  
by statute or Board o rd e r .  As the 1980 deadline  approaches for d ivestitu res  un
der the 1970 Amendments to the Bank Holding Company A ct, the Board expects 
that the frequency of such problems w ill  increase.

Companies covered by the 1970 Amendments to the Bank Holding Company  

Act have until December 31, 1980, to d ivest holdings that are not closely related to 
banking as defined by the Board , or to d ivest th e ir  banking  interests . T h e  Board  
has no authority  to extend this dead line . T h is  prov is ion  does not apply  to holdings  

that are  grandfa thered  under the A ct.

In its statement, the Board urged bank holding companies to take e ar ly  
steps to c a r ry  out d iv es titu re  o rd e rs .  It also suggested e a r ly  submission of a d i 
ves titu re  plan and period ic  progress reports .

Prin ted  on the following pages is the text of the statement issued by the  
Board of G overnors . Any questions should be d irected  to our Regulations D epart
ment, Ext. 6169. Additional copies of the policy statement w ill  be fu rn ished  upon 

request to the S ecre tary 's  Office of this Bank (E xt. 6267) .

S incerely  y o u rs ,

Robert H . Boykin

F irs t  V ice  President

Banks and others are encouraged to use the following to ll-free  incoming WATS numbers in contacting this Bank:
1-800-492-4403 (intrastate) and 1-800-527-4970 (interstate). For ca lls  placed locally, p lease use 651 plus the
extension referred to above.

This publication was digitized and made available by the Federal Reserve Bank of Dallas' Historical Library (FedHistory@dal.frb.org)



STATEMENT OF POLICY CONCERNING DIVESTITURES

BY BANK HOLDINC COMPANIES

From time to time the Board of Covernors  receives requests from companies 
subject to the Bank Holding Company A ct, or other laws adm inistered by the Board, to e x 
tend time periods specified e ith er  by statute or by Board o rd e r  for the d ives titu re  of assets 
held or activ ities engaged in by such companies. Such d ives titu re  requirem ents may arise  
in a number of w ays . For exam ple, d ives titu re  may be ordered  by the Board in connection 
w ith  an acquisition found to have been made in violation of law . In o ther cases the d iv es ti 
tu re  may be pursuant to a statutory requirem ent imposed at the time an amendment to the 
Act was adopted, or it may be requ ired  as a resu lt of a foreclosure upon collateral held by  
the company or a bank subsid iary  in connection with a debt p rev ious ly  contracted in good 
fa ith . C erta in  d iv es titu re  periods may be extended in the discretion of the Board, but in 
other cases the Board may be w ithout statutory a u th o r ity ,  or may have only limited author
ity ,  to extend a specified d ives titu re  period .

In the past, d ivestitu res  have taken many d ifferent forms, and the Board has fo l
lowed a v ar ie ty  of procedures in enforcing d ives titu re  requirem ents . Because d ivestitures  
may occur under w id e ly  disparate  factual circum stances, and because such forced disposi
tions may have the potential for causing a serious adverse economic impact upon the d ives t
ing company, the Board believes it is important to maintain a large measure of f le x ib i l i ty  in 
dealing with d ives titu res . For these reasons, there  can be no fixed ru le  as to the type of 
d ives titu re  that w i l l  be appropria te  in all s ituations. For exam ple, w here d ives titu re  has 
been ordered to term inate  a control re lationship  created or maintained in violation of the 
Act, it may be necessary to impose conditions that w ill  assure that the unlawful re lationship  
has been fu l ly  term inated and that it w ill  not a r ise  in the fu tu re . In other circumstances, 
h o w ever, less s tr ingent conditions may be appropria te .

1. Avoidance of Delays in D iv e s t i tu re s . Where a specific time period has been 
fixed for accomplishing d iv e s t i tu re ,  the affected company should endeavor and should be 
encouraged to complete the d ives titu re  as e a r ly  as possible d u r in g  the specific period .
T h e re  w ill  g e n era lly  be substantial advantages to d ivesting  companies in taking steps to 
plan for and accomplish d ivestitu res  well before the end of the d ives titu re  p erio d . For ex 
ample, delays may im pair the ab ility  of the company to realize  full value for the divested  
assets, for as the end of the d ives titu re  period approaches the "forced sale" aspect of the 
d iv es titu re  may lead potential buyers  to w ithhold  firm  offers and to bargain  for lower prices .  
In add ition , because some prospective  purchasers  may themselves re q u ire  regulatory  ap 
proval to acqu ire  the divested p ro p e rty ,  delay by the divesting company may— by leaving  
insuffic ient time to obtain such ap p ro va ls— have the effect of narrow ing  the range of pros
pective p u rch asers . T h u s ,  delay in planning for d ives titu re  may increase the likelihood  
that the company w il l  seek an extension of the time for d ives titu re  if  d iff icu lty  is encount
ered in securing a p u rc h as e r ,  and in certa in  s ituations, of course, the Board may be w ith 
out statutory authority  to g ra n t extensions.

2. Submission and Approval of D ivestitu re  P la n s . When a d ives titu re  requirem ent  
is imposed, the company affected should g e n era lly  be asked to submit a d ives titu re  plan
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prom ptly  for rev iew  and approval by the Reserve Bank or the Board. Such a requirem ent  
may be imposed pursuant to the Board's au thority  under section 5 (b ) of the Bank Holding  

Company Act to issue such orders  as may be necessary to enable the Board to adm inister  
and c a rry  out the purposes of the Act and p reve n t evasions thereof. A d ives titu re  plan  
should be as specific as possib le , and should indicate the manner in which d ives titu re  w ill  
be accomplished— for exam ple, by a bu lk  sale of the assets to a th ird  p a r ty ,  by "spinoff" o r  
d is tr ibution  of shares to the shareholders of the d ivesting  company, or by termination of 
prohib ited  ac tiv it ies . In add ition , the plan should specify the steps the company expects to 
take in effecting the d ives titu re  and assuring its completeness, and should indicate the time  
schedule for tak ing such steps. In appropria te  circum stances, the d ives titu re  plan should  
make provision  for assuring that "contro lling influence" re la tionsh ips , such as management 
or financial in terlocks , w il l  not continue to ex is t.

3. Periodic  Progress R e p o rts . A company subject to a d iv es titu re  requirem ent  
should g en era lly  be re q u ired  to submit re g u la r  period ic  reports deta iling  the steps it has 
taken to effect d iv es titu re .  Such a requirem ent may be imposed pursuant to the Board's  
authority  under section 5(b) of the Bank Holding Company A c t,  re fe rre d  to above, as well 
as its au thority  under section 5(c) o f the Act to re q u ire  reports for the purpose of keeping  
the Board informed as to w hether the Act and Board regulations and orders  thereu n d er are  
being complied w ith .  Reports should set forth in detail such matters as the identities of po
tential buyers  who have been approached by the company, the dates of discussions with  

potential buyers  and the identities of the ind iv idua ls  involved in such discussions, the 
terms of any offers rece ived , and the reasons for re jecting any offers. In add ition , the re 
ports should indicate w hether the company has employed b ro k e rs ,  investment b an kers , or 
others to assist in the d iv e s t itu re ,  or its reasons for not doing so, and should describe  

other efforts by the company to seek out possible purchasers . The  purpose of re q u ir in g  

such reports is to insure that substantial and good faith efforts are being made by the com
pany to satisfy its d iv es titu re  obligations. T h e  frequency of such reports may v a ry  depend
ing upon the nature of the d iv es titu re  and the period specified for d ives titu re . H ow ever,  
such reports should g e n era lly  not be req u ired  less frequently  than e ve ry  three  months, 
and may in appropria te  cases be req u ired  on a monthly or even more frequent basis. Prog
ress reports as well as d ives titu re  plans should be afforded confidential treatm ent.

4. Extensions of D ives titu re  P e r io d s . C erta in  d ives titu re  perio ds— such as the 
December 31, 1980 deadline for d ivestitu res  re q u ire d  by the 1970 Amendments to the Bank  
Holding Company A c t— are  not extendab le . In such cases it is im perative  that d ives titu re  
be accomplished in a tim ely m anner. In certa in  other cases, the Board may have discretion  

to extend a s ta tutorily  p rescribed  d ives titu re  period w ith in  specified lim its. For exam ple, 
under section 4 (c ) (2) o f the Act the Board may extend for three one-year periods the tw o-  
ye a r  period in which a bank subs id ia ry  of a holding company is o therw ise req u ired  to d i 
vest shares acquired  in satisfaction of a debt p rev io u s ly  contracted in good fa ith . In such 
cases, how ever, when the perm iss ib le  extensions e xp ire  the Board no longer has d iscre 
tion to g ran t fu r th e r  extensions. In still o ther cases, w here a d ives titu re  period is p re 
scribed by the B oard , in the exerc ise  of its regu lato ry  judgm ent, the Board may have  
broader d iscretion to g ra n t  extensions.

Where extensions of specified d ives titu re  periods are perm itted by law , exten 
sions should not be granted  except u nder compelling circumstances. N e ither unfavorable  

m arket conditions, nor the possib ility  that the company may incur some loss, should alone 

be viewed as constituting such circum stances— p a rt ic u la r ly  if  the company has failed to
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take e a r l ie r  steps to accomplish a d ives titu re  under more favorable  circumstances.
N orm ally , a request fo r an extension w il l  not be considered unless the company has estab
lished that it has made substantial and continued good faith efforts to accomplish the d iv es 
t i tu re  w ith in  the p rescribed  p er io d . F u rth e rm o re , requests for extensions of d ives titu re  
periods must be made suffic iently  in advance of the exp ira tion  of the prescribed  period  
both to enable the Board to consider the request in an o rd e r ly  manner and to enable the 
company to effect a tim ely  d ives titu re  in the event the request for extension is denied . Com
panies subject to d ives titu re  requirem ents should be aware  that a fa ilu re  to accomplish a 

d ives titu re  w ith in  the p rescrib ed  period may in and of itse lf be viewed as a separate v io la 
tion of the Act.

5. Use of T ru s te e s . In appropria te  cases a company subject to a d ives titu re  re 
qu irem ent may be requ ired  to place the assets subject to d ives titu re  with an independent 
trustee under instructions to accomplish a sale by a specified date, by public  auction if ne
cessary . Such a trustee may be g iven the respons ib ility  for exerc is ing  the voting rights  
w ith  respect to shares being d ives ted . T h e  use of such a trustee may be p a r t ic u la r ly  ap 
p ro p ria te  w here  the d iv es titu re  is intended to term inate a control re lationship  established or 
m aintained in violation of law , or w here  the d ivesting  company has demonstrated an inab ility  
or unw illingness to take tim ely steps to effect a d ives titu re .

6. Presumptions of C o n tro l . Bank holding companies contemplating a d ives titu re  

should be mindful of section 2 (g ) (3) of the Bank Holding Company A ct, which creates a 
presum ption of continued control over the tra n s fe rre d  assets w here  the transferee  is in 
debted to the tra n s fe ro r ,  or w here  certa in  interlocks ex is t ,  as well as section 225.2 of Reg
ulation Y ,  which sets forth certa in  additional control presum ptions. Where one of these 
presumptions has arisen  w ith  respect to divested assets, the d iv es titu re  w il l  not be consid
ered as complete until the presum ption has been overcome. It should be understood that the  
in q u iry  into the term ination of control relationships is not limited by the statutory and re g 
u la tory  presumptions of contro l, and that the Board may conclude that a control re lationship  
still exists even though the presumptions do not app ly .

7. Roie of the Reserve B a n k s . T h e  Reserve Banks have a responsib ility  for super
v is ing and enforcing d iv es titu res . S p ec if ica lly , in coordination w ith Board staff they should 

rev ie w  d ives titu re  plans to assure that proposed d ivestitu res  w ill  resu lt in the termination
of control relationships and w il l  not create unsafe or unsound conditions in any bank or bank  
holding company; they should monitor periodic  progress reports to assure that tim ely steps 
are  being taken to effect d ives titu res; and they should prom pt companies to take such steps 
when it appears that progress is not being made. Where Reserve Banks have delegated  
authority  to extend d iv es titu re  p e r io d s , that authority  should be exercised consistently  
w ith  this policy statement.

February 15, 1977




