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E a rlie r  this y ea r , the F ed era l R eserve  B oard proposed  le g is la ­

tion (S. 890, H. R. 4008) which would perm it it to approve the acquisition  

by an ou t-o f-s ta te  bank holding com pany of a ll or a substantial portion  

of the a ssets  o f any $500 m illion  bank located  in another State if the 

Board finds either that "an em ergency  requiring expeditious action 

ex ists”  with resp ect to such a bank or som e parent holding com pany or 

that "im m ediate action  is n ecessa ry  to prevent the probable fa ilu re ” of

the bank or its parent and if the Board a lso  finds "the public in terest
* /

would best be se rv ed ” by such an ou t-o f-s ta te  acquisition .

Although presented  to the C ongress a lm ost so le ly  in term s of 

the Franklin National Bank experien ce last sum m er, this rela tively  

sim ple, straightforw ard  b ill actually ra ises  som e very  basic issu es 

about the nation 's banking system  and its future cou rse . While I favor 

the b ill in p rin cip le , and be lieve  that in som e instances it could be a 

useful additional too l in the su p erv isory  w orkshop fo r  dealing with the 

p rob lem s o f a la rge  bank in d is tre ss , I w ill urge the C ongress not to 

enact it without thoroughly considering  its im pact on these underlying

* / The p roposed  leg isla tion  a lso  authorizes the consum m ation of 
certain  bank holding com pany acquisitions in designated em ergen cies 
without waiting the presently  requ ired  30 days (a delay designed to 
perm it an antitrust attack against the proposed  acqu isition ). In this 
regard , the b ill m ere ly  p rop oses to con form  em ergency  p roced u res 
under the Bank Holding Company Act with those presently  in fo r ce  
under the Bank M erger A ct. This p rov is ion  is non con troversia l and 
should be enacted prom ptly.
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issu es  and its relationsh ip  to other p roposa ls  fo r  statutory change which 

w ill undoubtedly be suggested by the F ed era l R eserv e , the FDIC and the 

C om p troller as a resu lt o f our joint experience over the last few  yea rs .

If the C on gress , a fter such a rev iew , still w ishes to pursue the B oard 's 

p rop osa l, I hope it w ill do so only a fter adopting a num ber o f am endm ents, 

the e ffect of which would be to lim it the B oard 's  open-ended d iscre tion  to 

approve em ergency  acqu isitions o f the kind contem plated.

As State S u perv isors , you are keenly aware that the b ill would 

a llow  the B oard o f G overn ors to ov err id e  State law p rov ision s that 

m ight ex p ress ly  prohibit such an acquisition . The other b asic  issu es 

that I see in the b ill are these: (i) the future o f interstate banking and 

in terstate branching; (ii) the im petus the b i l l 's  enactm ent would give to 

the concept o f 100 percent insurance fo r  all d eposits; (iii) the financial 

and lega l capacity  of the FDIC to w ork out the p rob lem s of a large bank 

in d is tre ss ; (iv) the ro le  o f the F ed era l R eserve  in bank regulation 

genera lly ; and (v) the treatm ent to be a ccord ed  shareh olders and 

debenture h old ers o f the bank in d is tress .

The d eferen ce  to be given State law  in a m atter of this kind is 

c le a r ly  up to the C on gress. Its constitutional pow er to enact the F edera l 

R e se rv e 's  p roposa l is no lon ger open to question, so the issu e  becom es 

purely  one o f con gress ion a l p o licy . While F ed era l preem ption  o f State
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law can be w ell docum ented in other regulatory fie ld s , the C ongress 

up to this point has taken con siderab le  ca re  to accom m odate its 

enactm ents bearing on com m erc ia l bank structure to exp licit r e s t r ic ­

tions found in State law. No doubt this has been la rge ly  due to the 

existence, side by s ide, o f national and State banks, and the co n g re s ­

sional conclusion  that a viable system  of dual chartering requ ires  basic 

equality between the two system s in a m atter as com petitively  im portant 

as the geographic loca tion  of the bank's o ffice s . But the m atter is hardly 

this sim ple. The com petitive environm ent faced  by com m erc ia l banks, 

rega rd less  of ch arter, is just as influenced - -  and som e o b se rv e rs  would 

say m ore  so - -  by im portant F ed era l regulations like Q, by the operating 

pow ers, including sp ec ifica lly  the branching pow ers, o f fed era lly  chartered  

savings and loan associa tion s and by the activ ities o f other nonbank institu ­

tions. F ed era l S&Ls are not bound, as you know, by any M cFadden A ct 

or by any str ictu res  about com petitive equality laid  down by the Suprem e 

Court. In operational a rea s , national banks m ay be restra in ed  by State 

law in only lim ited  situations while Stat-e banks frequently find them selves 

lim ited  to w h ichever law  or  regulation, F edera l o r  State, is  the m ore  

restr ic tive . Even in structural m atters, national antitrust p o licy  m ay 

prevent com pletion  of an acqu isition  which has already passed  m uster 

under State law or State adm in istrative decision . D eferen ce to State law 

is , th ere fore , a "so m e tim e " thing in con gression a l p o licy , and I doubt
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that a ph ilosophic appeal pitched on that basis w ill prove very  p ersu a ­

sive if C ongress sees a need to ov err id e  State law in the em ergency  

situations envisaged by the F ed era l R eserve .

The F R B 's  b ill does m ake two con cess ion s  to State law. F irs t, 

it would not p erm it m ore  than one acqu isition  in the sam e State by the 

sam e ou t-o f-s ta te  holding com pany if State law prohibits multibank hold­

ing com panies. Second, it would not perm it an em ergen cy  acquisition  

by an in -sta te  holding com pany if State law prohibited  such an a cq u is i­

tion. Both con cess ion s  are consistent with the B oard ’ s con cern  fo r  a 

p rocom petitive  resu lt in each potential use of its new authority, although 

in som e factual situations an acquisition  of a la rge  bank in d istress  by an 

in -sta te  holding com pany m ight be just as p rocom petitive  as its acquisition 

by an ou t-o f-s ta te  holding com pany. H ow ever, given the c lea r  trend 

tow ard statewide operation  o f multibank holding com panies - -  even in 

hitherto unit banking States - -  the B oard 's  recom m endation  in this regard 

is  not unreasonable. No doubt lo ca l em otions w ill run high if  BankAm enca 

C orporation  o r  C iticorp  acqu ires a m a jor  bank outside C aliforn ia  or  New 

Y ork  when an in -state  holding com pany in the sam e State as the bank in 

d istress  was ready, w illing and able to com plete the sam e acquisition  - -  

but that sort o f em otion is  not m uch d ifferent than the reaction  we all 

hear when a new bank enters a banking m arket w here existing banks
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previously  had the com petition  all to th em selves. The exam ples of 

that type o f entry are  so w idespread, we can hardly fault the F ed era l 

R eserve in making the ch oice  it did in drafting the p rop osa l now b e fore  

C ongress.

I have even le s s  trouble with the interstate banking issu e  which 

is so obv iously  a part of the F edera l R e se rv e 's  p rop osa l. T h erç is 

significant interstate banking going on today, even if a bank headquartered 

in one State cannot establish  d ep os it-rece iv in g  branches in another State. 

A num ber of m a jor  banking corp ora tion s have "grandfather" rights in 

other States under the F ed era l Bank Holding Company A ct. B arge banks 

regard less  o f their headquarters location  a lready com pete fo r  any s ig n ifi­

cant com m e rc ia l, international, correspon den t o r  corp ora te  trust b u s i­

ness throughout the nation. The 1970 am endm ents to the Bank Holding 

Company A ct, and the B oard 's  d ecis ion s under those am endm ents, have 

given a strong im petus to the acqu isition  and developm ent o f nonbank 

subsid iaries operating a cro ss  State lin es , m any of them  in reta il as w ell 

as w holesa le lending a ctiv ities . The C om p tro lle r 's  recent rulings on 

C B C Ts, un less checked  by the C ongress o r  the cou rts , are  likely  to add 

significant new p ressu res  in the d irection  of nationwide, or  at least 

interstate, banking. Full interstate banking w ill com e in tim e, although 

many banks and bank cu stom ers m ight p re fe r  not to see that evolution

take p lace .
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The F ed era l R e s e rv e 's  p rop osa l is a very  lim ited , interm ediate 

step in the d irection  o f fu ll interstate banking, and I doubt that C ongress 

w ill be im p ressed  by any cla im  that the enactm ent o f the F ed 's  b ill, only 

o cca s ion a lly  applicable as it would be, w ill cause irrep a ra b le  harm  to 

thousands o f sm a ller , com m unity banks a cro ss  the land. C ongress may 

be con cern ed  that under the b ill the percentage o f co m m e rc ia l bank assets 

a lready held by the la rg est banks in the country w ill in crea se  significantly 

by acqu isition  rather than internal growth. The la rg est bank in the country, 

h ow ever, has le s s  than 4 p ercen t o f the total dom estic assets o f the nation's 

co m m e rc ia l banking system , and the acqu isition  o f even a $2 b illion  bank 

in trouble would not in crea se  that percentage by m ore  than 0. 2 percent.

The United States has one o f the least concentrated  co m m e rc ia l banking 

system s in the w orld , and the enactm ent o f the F ed era l R e se rv e 's  p roposal 

is not lik ely , by itse lf , to change that situation in any substantial way.

I con s id er the other four issu es  I have identified  in the F R B 's  b ill 

as m ore  seriou s and m ore  trou b lesom e.

The c le a r  thrust o f the F ed era l R e se rv e 's  p rop osa l is that if a 

la rge  bank is in failing condition, under no circu m stan ces should there 

be an FDIC payout o f insured deposits up to the statutory ce ilin g , now 

$40, 000 fo r  m ost d ep ositors . R ather, a takeover by som e healthy bank 

should be arranged , at w hatever cost , so as to avoid the dam age to public
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confidence in both national and international m arkets which m ight fo llow  

an FDIC payoff o f a la rge  insured  bank. In point of fa ct, every  fa ilu re  

or n ea r-fa ilu re  in FDIC h istory  of a bank with m ore  than $100 m illion  

in assets has been reso lv ed  either by m eans o f a deposit assum ption 

transaction or  by m eans o f d irect financial a ssistan ce  to keep the bank 

going, rather than by an FDIC payoff up to the insured amount. N one­

theless, the net e ffect o f the b i l l 's  enactm ent would be to elim inate any 

uncertainty as to the safety o f deposit funds over  $40, 000 so long as the 

bank in which the deposit is  m ade has m ore  than $500 m illion  in a ssets .

We at the FDIC have a lready stated publicly  our determ ination 

to explore  the p oss ib ility  o f arranging a deposit assum ption transaction  

whenever a bank o f any s ize  fa ils , p re c ise ly  because the net resu lt o f 

such a transaction  is to p rotect all depositors 100 p ercen t, even if their 

accounts are  over  the statutory insurance lim it. We have pointed out, 

how ever, that arranging such a takeover transaction  is never autom atic. 

Under presen t law , the F D IC 's d iscretion  in choosing between the severa l 

m ethods available to it when a large  bank fa ils  is  not unlim ited. F u rth er­

m ore , if the failing bank p resents significant risk  o f financial lo ss  to an 

acquiring bank, either in earnings p erform an ce  o r  capital exposure, a 

w illing p u rch aser m ay not be available or  the FDIC m ay conclude that the 

p r ice  such a p u rch aser is  w illing to pay fo r  the transaction  is  totally
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inadequate to com pensate the FDIC fo r  the num erous guarantees against 

lo s s  which the takeover bank m ay requ ire  b e fore  p roceed in g . In other 

w ord s, under present c ircu m sta n ces , neither la rge  depositors  nor a 

bank 's m anagem ent can be fu lly  confident that in the event of trouble 

a ll o f the bank's deposits w ill be 100 percen t safe o r  quickly available.

This uncertainty has been a significant d iscip lin e  on the m anage­

m ent p o lic ie s  of m ost banks, p rob lem  or  nonproblem , and corp ora te  

trea su rers  and other suppliers of institutional funds are today re in forcin g

that d iscip lin e in the light of our four large  bank fa ilu res  and n ea r-fa ilu res
* /

in the past four y e a rs . At least with resp ect to banks of the asset size  

d escrib ed  in the b ill, the net e ffect o f its enactm ent m ight be to rem ove 

that d iscip lin e and encourage greater risk s in asset and liab ility  m anage­

m ent than m ight otherw ise be taken. As a bank regulator who is a lso 

con cern ed  with the capacity  of the nation 's deposit insurance re se rv e s  

to absorb  la rge  bank fa ilu res , I would regard  any such developm ent as 

both im prudent and shortsighted.

M oreov er, elim inating any uncertainty as to the safety of deposits 

over the insurance ce ilin g  in banks la rg er  than a sp ecified  size  w ill tend

s /  Bank o f the Com m onwealth, D etroit, 1972; United States National 
Bank, San D iego, 1973; Franklin National Bank, New Y ork , 1974; and 
Security  National Bank o f Long Island, 1975.
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to m ake banks of le s s e r  size  "s e co n d -c la s s  c it izen s"  among the nation 's 

banks and w ill tend to re in fo rce  the trend, c lea r ly  evident in 1974, toward 

a "tw o -tie re d "  banking system . By that, I m ean the p re feren ce  of c o r p o ­

rate and institutional tre a su re rs , after United States National and Franklin 

National, fo r  the la rgest m on ey -cen ter  banks in New Y ork , Chicago and 

San F ra n c isco  as com pared  with p erfectly  sound banks of le s s e r  size  and 

only regional covera ge . This p re feren ce  showed up in 1974 in deposit 

withdrawals and liquidity strains at a number of regional banks and in the 

relatively  greater asset growth of the la rgest m on ey -cen ter  banks. As a 

m atter o f se lf-d e fen se , banks with total assets near the size  break 

specified  in the b ill can be expected  to argue fo r  an even low er cutoff 

point, thereby adding to the im petus fo r  100 percent insurance of a ll 

deposits.

Fortunately, in every  rev iew  of the deposit insurance program  

to date, C ongress has res is ted  any general m ovem ent tow ards 100 percent 

insurance fo r  all deposits and has rea ffirm ed  its initial d ecis ion  in favor 

of lim ited  coverage . Since the FRB p roposa l runs counter to this lon g ­

standing p o licy , in sofar as $500 m illion  banks are concerned , I think 

C ongress w ill be p erfectly  ju stified  in looking hard at the dollar cutoff 

suggested and in seeking to lim it the coverage  of the b ill to the sm allest 

number of banks n ecessa ry  to rem edy som e dem onstrated shortcom ing 

in the present system  of resolv in g  the prob lem s of la rge  banks in d is tress .
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What, then, has the experien ce  of the last few  yea rs  told us about 

the capacity  o f the present system  in this regard? F irs t , the FDIC with 

significant F ed era l R eserve  assistan ce  su ccessfu lly  arranged deposit 

assum ption transactions fo r  the nation 's two la rgest bank fa ilu res and 

d irect financial a ssistan ce  to a third large bank to prevent its fa ilu re .

These three banks ranged in asset s ize  fro m  som ething over $1 .2  b illion  

in the case  o f the Bank of the Com m onwealth and United States National 

Bank to $3. 6 b illion  in the case of Franklin National Bank. Second, the 

actual tran sfer o f deposits fro m  the fa iled  bank to the assum ing bank took 

p lace  sm oothly and efficien tly  within hours of the closin g  of both United 

States National Bank and Franklin National Bank, with no panic at all 

among the 1, 000, 000 d epositors o f the two institutions. L itera lly  hundreds 

of exam iners and other personn el in all three F edera l agencies w orked 

coop eratively  at the tim e of closin g  to m ake this resu lt p oss ib le . Third, 

it took a significant amount of tim e in all three ca ses  to w ork out a sa tis ­

fa ctory  solution in advance: slightly over three months fro m  FD IC 's 

in itia l involvem ent in the case  of Franklin National Bank, about seven 

weeks after FD IC 's initial involvem ent in the case  of United States National 

Bank, and about seven months in the le s s -p re s s in g  case  of Bank of the 

Com m onwealth. In the case  of the two fa ilu res , the tim e requ ired  seem s 

to have varied  in d irect proportion  to the com plexity  and volum e of the 

p rob lem s facing the bank in trouble, the degree of in terest shown - -  and
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the risk s fa ced  - - b y  potential acquiring banks, and the extent and nature 

of FDIC o r  F ed era l R eserve  assistan ce  needed to m ake the transaction  

feasib le  fro m  the point of view  of potential a cq u irers . Fourth, the total 

FDIC outlay in these three cases, to date (m ost of which it expects to 

recov er  in tim e) amounted to about $510 m illion , an amount equal to 

roughly on e-six th  o f the aggregate deposits in the three banks. Each 

outlay was funded essen tia lly  out of the FD IC 's current revenues, now 

running at about $1 b illion  per y ea r , rather than from  the p rincipa l of 

the deposit insurance trust fund accum ulated since 1933. The s ize  of 

that trust fund, now $6. 2 b illion , as w ell as the C orporation 's  statutory 

right to ca ll on the T reasu ry  fo r  $3 b illion  m ore  if this is needed fo r  

insurance p u rp oses, is con siderab le  assurance that the FDIC, financially, 

can handle m ore  frequent and even la rg er  bank fa ilu res and n ea r-fa ilu res

than the three I have m entioned.

These things said, the fact rem ains that defensib le solutions 

becom e m ore  d ifficu lt to ham m er out the la rg er  a bank in d istress  is . 

There are severa l reasons fo r  this. If a statutory m erg er  or acquisition  

is contem plated, without any fo rm  of F ed era l R eserve  or FDIC assistan ce , 

the takeover bank m ust be la rge  enough to absorb  the risks of the failing 

bank and m ust have, o r  be able to obtain, sufficient capital to support a 

sudden expansion o f its deposit base. These risks are likely  to include 

significant oversea s  exposures the la rg er  the size  of the prob lem  bank,
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and even the nation 's la rgest banks m ay be quite unwilling to take on

sizeab le  fo re ign  exchange r isk s , fo r  exam ple, without Governm ent

support. Even if FDIC financial support o r  indem nities are provided ,

the m anagem ent of the takeover bank w ill probably  a lso  be expected  to

take over  a substantial portion  of the assets and branch o ffice s  of the

failing bank. Since there are only 107 banks with dom estic assets o f

$1 b illion  o r  m o re , only 51 with dom estic a ssets of $2 b illion  o r  m ore
'*/

and only 27 banks with dom estic a ssets  o f $3 b illion  or m o re , the

num ber of healthy banks capable of even a G overn m en t-assisted  takeover

of a la rge  bank in d is tress  d ecrea ses  fap id ly  the la rg er  the failing bank

is . Under existing law, of cou rse , none of these la rg er  banks or  their

parent holding com panies would be e lig ib le  to acqu ire such a prob lem

bank unless they operated  in the sam e State, even assum ing the term s
/

of the transaction  could be w orked out to their satisfaction .

The arithm etic of dim inishing num bers in seeking candidates for  

a deposit takeover was very  m uch at w ork in the Franklin National-^ank 

case  last sum m er. Twenty banks and bank holding com panies, each of 

which was believed  to have significant financia l and m anageria l re so u rce s , 

w ere  contacted in itia lly  to determ ine the degree of their potential in terest.

* /  As of O ctober 15, 1974.
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Antitrust c lea ra n ces  w ere obtained so that joint ventures m ight be co n ­

sidered  and organized  if the sm a ller banks or  bank holding com panies 

among the twenty fe lt  them selves unable to p roceed  alone. Of those 

contacted, only four becam e seriou sly  in terested  and ultim ately sub­

m itted bids - - t h r e e  of them  under an antitrust cloud. No joint ventures 

got o ff the ground. And we w ere extrem ely  fortunate, despite these 

handicaps, that Franklin National Bank was headquartered in New York 

State w here there was a rela tive ly  large  num ber of potential su itors, 

in -sta te , to be contacted.

A la rg er  pool of potential suitors would have been very  desirable  

last sum m er, and the F R B 's  p roposa l would certa in ly  make a broader 

canvass p oss ib le . This is not the sam e as saying the final resu lt would 

have been achieved in a shorter span of tim e. In fact, contacting poten­

tial ou t-o f-s ta te  su itors as w ell as in -sta te  su itors, and negotiating with 

a la rg er  group than we did in an e ffort to a rr iv e  at a un iform  bid package, 

might w ell have taken longer than the p ro ce ss  actually did. On the other 

hand, if a significantly la rg er  num ber of potential su itors had been identi­

fied , it m ight con ceivab ly  have been p oss ib le  to arrange a deposit takeover 

without any fo rm  of Governm ent assistan ce  or it might have been p ossib le  

fo r  the FDIC and the F edera l R eserve  to have dictated the term s of the 

transaction  and still have had one or two banks left which w ere w illing to 

bid. In m y view , only if one of these two conditions existed  would the
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p ro ce s s  of finding a final solution to the Franklin a ffa ir have been 

"shortened  con s id erab ly " as the FRB c la im s. N onetheless, enlarging 

the pool of potential su itors rega rd less  of the speed of resolution , is  

lik ely  to im prove  significantly  the p rosp ects  of su ccessfu lly  con su m ­

m ating a deposit assum ption transaction  at a ll, and this is  the b asic  

reason  I support the concept of the FRB p roposa l.

Reviewing the experien ce  of the last five  y e a rs , how ever, I would

have to in form  the C ongress that in m y judgm ent FDIC, under existing

law, can probably  handle su ccessfu lly  and with reasonable dispatch the

potential fa ilu re  of v irtually  any bank with le ss  than $2 b illion  in assets

and, depending on the c ircu m stan ces , banks of even la rg er  s ize . If the

C ongress w ishes to narrow  the coverage  of the FRB b ill to the area of

c le a re s t  need, it can easily  do so by raising the asset cutoff p roposed  by

the FRB to at least $2 b illion . At that figu re , only 51 banks in 15 of the
* /

nation 's m ost industria lized  States would have been potentially subject 

to acquisition  under the b i l l 's  p rov is ion s  as o f O ctober 15, 1974. This 

m ight be contrasted  with the 208 banks in 38 States potentially subject 

to acquisition  under the $500 m illion  cutoff p roposed  by the FR B .

4 f  A rizon a , C aliforn ia , G eorgia , Illin ois , M aryland, M assachusetts, 
M ichigan, New Y ork , North C arolina, Ohio, O regon, Pennsylvania, 
T exas, Washington and W isconsin .
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Proponents o f a low er cutoff than even the $500 m illion  proposed  

by the FRB have pointed out that in each of the rem aining 12 States the 

largest com m erc ia l bank has le ss  than $500 m illion  in assets and that 

such banks at least should a lso  be cov ered  under this p roposed  change in 

the law. I d isagree  with this argum ent, la rge ly  because it ign ores two 

options FDIC has under present law in dealing with any such bank that 

finds itse lf  in a failing condition - -  either one of which I am sure the FDIC 

Board of D irectors  could and would use in p re feren ce  to a statutory payoff 

up to the insurance lim it. The f ir s t  is  d irect FDIC financial a ssistan ce , 

under appropriate safeguards to insure co rre ct io n  o f the bank's prob lem s 

and ultim ate repaym ent, designed to keep the bank operating as an inde­

pendent institution. This was the option se lected  to prevent the fa ilure  of 

the $1 b illion  Bank of the Com m onwealth in 1972, at that tim e not even 

the la rg est, but the fourth la rgest, bank in the D etroit m etropolitan  area . 

When that a ssistan ce  was granted, M ichigan law did not perm it the expan­

sion of multibank holding com panies, and the FDIC Board found the bank's 

p reservation  as a significant com petitor in a m a jor m arket to be essential 

fo r  "adequate banking se rv ice  in the com m unity. " By analogy, I am  co n ­

fident a s im ila r  finding could be m ade fo r  the la rg est bank in a State, and 

p ossib ly  its n earest com p etitors as w ell, if  there appeared to be no fea sib le  

p ossib ility  of a pro com petitive acquisition  by either an in -sta te  or  an out- 

o f-sta te  organization . The second option available to the FDIC under such
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c ircu m stan ces  would be to stim ulate the em ergency  chartering of a 

new bank with capable m anagem ent, partia lly  cap ita lized  with an FDIC 

advance, and to perm it that bank to acqu ire  the deposits o f the failing 

bank in exchange fo r  the liquid assets o f the prob lem  bank and balancing 

FDIC cash* The equity capital which the orga n izers  of such a new bank 

would have to supply under these c ircu m stan ces m ight approxim ate only 

$5 m illion  or so fo r  each $100 m illion  in deposits to be assum ed - - a  

sum readily  within the reach  o f many groups.

The B oard 's  p roposa l ra ises  in a d irect way the agency r e s tru c ­

turing issu e  with which it has been w restling since last O ctober, including 

sp ecifica lly  the F R B 's  own ro le  in bank supervision  and its relationship 

with other bank su p erv isors . You w ill have noted the pow er to approve 

an interstate acqu isition  of the type d escrib ed  has been le ft, in the FRB 

p rop osa l, so le ly  to the d iscre tion  o f its Board of G overnors under the 

broadest p oss ib le  standards. Nothing in the language proposed  would 

requ ire  the B oard, b e fore  acting, to re ce iv e  a certifica tion  fro m  the 

p rim ary  su p erv isor of the bank in d is tress  coverin g  either the condition 

o f the bank which requ ires  em ergency  action  or the m erits  of the proposed  

acqu isition  when com pared  to other p oss ib le  solutions. Even granting 

that the B oard would be lik ely  to consult the C om p troller of the C urrency 

if  the bank in d istress  w ere a la rge  national bank or the appropriate State 

Su pervisor if  a S tate-ch artered  bank w ere involved, nothing in the language
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of the b ill p roposed  would requ ire such advice to be heeded. S im ilarly , 

even though the proposed  acquisition  m ay be contingent on FDIC finan­

cial a ssistan ce  or indem nities, nothing in the b ill requ ires the B oard to 

consult with, or heed the advice of, the FDIC p r io r  to approving the 

transaction .

The b ill ign ores the hard questions which m ay a r ise  if a ch oice  

must be m ade between severa l e lig ib le  ou t-o f-s ta te  holding com panies 

all vying fo r  the opportunity of purchasing the bank in d is tress . By its 

power to approve, the Board of G overn ors can undoubtedly predeterm ine 

the su ccessfu l su itor. W ill that ch o ice  be m ade, for  exam ple, on the 

basis of which lead bank, in the B oard ’ s view , is m ost adequately ca p i­

talized  even if that judgm ent d iffers  fro m  the judgm ent of the lead bank's 

prim ary su p erv isor?  W ill that ch oice  p ossib ly  depend on which lead 

bank is m ost c lo s e ly  adhering to the cred it "gu id elin es" of the m om ent, 

laid down by the Board in the e x e rc is e  of its m onetary functions? W ill 

the Board tend to p re fe r  that bank holding com pany m ost o f whose sub­

sid iary banks are F ed era l R eserve  m em bers rather than the holding 

com pany with a greater p roportion  of nonm em bers? How w ill the Board 

weigh a ch o ice  between two equally p rocom petitive  proposals  - -  one from  

an in -sta te  holding com pany and one fro m  an ou t-o f-s ta te  holding com pany? 

If the p rim ary  su p erv isor is attempting to w ork out a solution under the 

Bank M erger A ct, w ill the B oard defer som e alternative bank holding
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acqu isition  under the p roposed  b ill, o r  w ill it threaten the use of its 

new pow er in an e ffort to speed up action  by the p rim ary  su p erv isor?

If the p rob lem  bank is  a la rge  nonm em ber bank, w ill the B oard p re fer  

the use of its new authority to the extension of a d irect or conduit loan 

fro m  the F ed era l R eserve  discount window?

Questions like these are  inherent in any b ill which vests virtually 

unrestrained  pow er in the B oard o f G overn ors to determ ine when, or 

when not, to use the new authority it has requested. I would suggest that 

the only way such con flicts  can be com pletely  avoided is  by requiring the 

con cu rren ce  o f the p rim ary  su p erv isor b e fore  the B oard acts. If FDIC 

financia l a ssistan ce  or indem nities are  an integral part of such an out- 

o f-s ta te  acqu isition , then the FD IC ’ s con cu rren ce  should a lso  be required  

b e fore  the Board acts.

If the B oard finds this restra in t on its p roposed  authority to be 

unpalatable, I w ill recom m end that the C ongress defer action  on the whole 

p rop osa l until it review s the entire structure of bank regulation at the 

F ed era l leve l and has determ ined whether or not it w ishes the F ed era l 

R eserve  to continue to have resp on sib ilities  in m atters of bank su p erv i­

sion in addition to its resp on sib ilities  in the m onetary fie ld . To enact 

the FRB p rop osa l without am endm ents b e fore  that determ ination is  m ade 

would be a clea r  case  of prejudging the underlying issu e of regulatory

structure or letting it go by default.
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The absence o f m eaningful standards fo r  the e x e rc ise  of the 

B oard ’ s d iscre tion  a lso  ra ises  the question of whether the fa irn ess  of 

the consideration  o ffe red  to debenture h old ers and shareholders o f the 

bank to be acqu ired  should play any part in the B oard ’ s d ecis ion  to 

approve an em ergency  acqu isition  by an ou t-o f-s ta te  bank holding c o m ­

pany. The FDIC, in the e x e rc is e  of its resp on sib ilities  as potential 

rece iver  in the case  of a bank which is  thought likely  to fa il, has a 

fiduciary  duty to obtain the highest p r ice  it p ossib ly  can fo r  the going 

con cern  value of the p rob lem  bank’ s busin ess. The C orporation  has 

attempted to ca rry  out this duty by seeking to encourage at least two 

prosp ective  p u rch asers  to bid  on a un iform  basis fo r  the deposits, assets 

and o ffice s  of the p rob lem  bank which are to be tra n sferred . Our e x p e r i­

ence has been that a negotiated deal with only one institution, or  a bidding 

p rocedure in which there is  known to be only one b idder, a lm ost never 

produces a fa ir  p r ice  fo r  the re ce iv ersh ip  estate or  for  the debenture 

holders and shareholders of the c lo sed  bank. W ill the Board of G overn ors, 

under its p roposed  b ill, be requ ired  to fo llow  any s im ilar p roced u re?  Or 

w ill it be perm itted  to con sider the speed o f resolu tion  m ore  im portant 

than the fa irn ess  o f the con sideration  o ffered ? O bviously, these two con ­

siderations m ay present an insoluble dilem m a in a particu lar ca se , but 

it is  no answ er to suggest that the consent of the p rob lem  bank's debenture 

holders and shareholders w ill have to be obtained in any event b e fore  the
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B oard  o f G overn ors is  ca lled  upon to act. This ign ores the em ergency- 

nature o f the p roposed  acqu isition  and the fact that the C om p tro ller  o f 

the C urrency  and many State Su perv isors have the authority to waive 

shareh older or  debenture holder approval in appropriate ca se s .

A fter considering  a ll of these underlying issu es , it w ill be m y 

recom m endation  to the C ongress that it pass the FRB p rop osa l only 

a fter it is am ended to in crea se  the asset cutoff from  $500 m illion  to 

$2 b illion  and to requ ire  in all ca ses  the p r io r  con cu rren ce  o f the p r i ­

m ary  su p erv isor of the bank to be acqu ired . In those ca ses  w here FDIC 

financia l a ssistan ce  or indem nities are  contem plated, the b ill should be 

am ended to requ ire  the p r io r  con cu rren ce  o f the FDIC as w ell.

In m y view , these am endm ents w ill substantially m in im ize  the 

dam age which m ight otherw ise be done to the h is to r ica l pattern of State 

p rim acy  in m atters of bank structure, to the concept of lim ited  deposit 

insurance, to the regu latory structure we p resen tly  have and to the 

shareh olders and debenture holders of the bank in d is tress . They w ill, 

m o re o v e r , narrow  the covera ge  of the b ill to those situations in which 

the need fo r  additional regu latory  flex ib ility  in the case  o f la rge  banks 

in d is tress  has been m ost c lea r ly  dem onstrated.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis




