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The F edera l D eposit Insurance C orporation  appreciates this 

opportunity to subm it its view s with resp ect to S. 245, 94th C on gress, 

the "E le ctron ic  Funds T ran sfer M oratorium  A ct o f 1974, " an A ct which 

would prevent fed era lly  insured financial institutions from  operating 

e le ctro n ic  funds tran sfer ("E F T ") fa cilities  at locations other than their 

own banking prem ises p rior to D ecem ber 1, 1976. The purpose o f the 

b ill is to give the recen tly  authorized National C om m ission  on E lectron ic  

Fund T ran sfers  a reasonable opportunity to study this area and submit 

its recom m endations to the C ongress be fore  allowing insured financial 

institutions to p roceed  with the establishm ent and operation o f such o f f 

site E FT fa cilities  without regard  to F edera l and State laws on branch 

banking.

The threshold question for the three F ederal bank regulatory 

agencies (C om ptroller o f the C urren cy , FDIC and F ederal R eserve) is 

whether som e or all such o ff-s ite  fa cilities  m ust be treated as "bran ch es" 

under F ederal banking law. The reason  this question is so im portant is 

that if  they are "b ra n ch es" under F ederal banking law, the three F ederal 

bank regu latory  agencies w ill then be legally  bound by the p rov ision « o f 

State law governing the location  and approval cr ite r ia  for EFT fa cilities  

which banks headquartered in that State m ay wish to establish . If they 

are not "b ran ch es" under F ederal banking law, the FDIC with resp ect 

to State nonm em ber banks and the F ederal R eserve with resp ect to State
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m em ber banks would have only lim ited authority to supervise d eve lop 

m ents in this area  unless som e injury to the safety and soundness o f 

individual institutions could be dem onstrated. P resu m ably , n o tifica 

tion requirem ents could be im posed on State-chartered  banks which 

would allow  the FDIC and the F ederal R eserve  to m onitor the location , 

co s t , operation  and com petitive im pact o f such fa cilities  but advance 

approval or  approval conditioned on certain  changes in the planned 

operation  o f such fa c ilit ie s , e . g. , in the term s o f a cce ss  to an in te r 

related network o f such fa c ilit ie s , m ight not be p ossib le . By contrast, 

the C om p troller o f the C urren cy  for national banks and State banking 

authorities for S tate-chartered  banks would m ost likely  have m ore 

com prehensive pow ers over the developm ent o f such fa cilities  by virtue 

o f their status as chartering authorities and prim ary su p erv isors  for 

such banks. The F ederal Home Loan Bank B oard is not bound, as you 

know, by any s im ila r prov isions o f F ederal or State law in perm itting 

fed era lly  insured savings and loan associa tion s to establish  branch or 

EFT fa c ilit ie s , since its governing statute is totally silent on the subject.

Of the many questions ra ised  by E FT fa c ilit ie s , one appears to 

us to be re la tive ly  inconsequential, and that is whether a typical branch 

application  and investigation should be n ecessa ry  for these fa cilities  

even if  they are to be considered  "branches. " We at the FDIC be lieve , 

and I am certain  the other F ederal su p erv isory  agencies would respond
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s im ila rly , that sim pler form s and a different kind o f review  are 

d esirab le  for EFT fa cilities  than for manned, fu ll-s e rv ice  branch 

fa c ilit ie s . That question is b a s ica lly  adm in istrative, not leg is la tive , 

and the four F ederal agencies would undoubtedly adapt their present 

branch application procedu res to the sp ecia l needs of the new e le ctron ic  

environm ent.

On the m erits  o f S. Z45, our view is that rather than im posing 

a m oratoriu m  on the expanded use o f E FT equipm ent, which m ight p r e 

vent experim entation , tech n olog ica l refinem ent, and im proved custom er 

s e rv ice , we would pre fer that the C ongress give the F ederal bank regu la 

tory  agencies ex p lic it  leg isla tive  guidance on the "branch  issue and 

hence on the app licability  o f State law. If, how ever, the C ongress should 

p refer to await the National C om m iss ion 's  rep ort, or a jud icia l resolution  

o f the "b ran ch " question, b e fore  enacting leg isla tion  in this area and 

decides to pursue the m oratoriu m  approach, we believe  that it would be 

inequitable to im pose a com plete m oratoriu m  on the developm ent o f EFT 

fa cilities  by insured and regulated financial institutions over the next 

twenty months when uninsured and unregulated firm s in the private sector  

are not s im ila r ly  constrained, e. g. , nonbank cred it card firm s and m a jor

r e ta ile r s .

Within many States, in ways fully consistent with State law , c o m 

m e rc ia l banks and thrift institutions have a lready com m itted significant

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



- 4 -

re sou rces  to the various types o f E FT fa c ilit ie s , many o f which are 

presently  o r  nearly  in p lace. In view o f the significant p o licy  issu es 

to be dealt with by the National C om m ission , an analysis o f the actual 

operations and continued com petitive evolution o f  such fa cilit ie s  should 

serve as a valuable and n ecessa ry  input to the C om m ission .

We b e liev e , how ever, that the Subcom m ittee and the C ongress 

could p rop er ly  distinguish at the present tim e between the intrastate 

operation  o f  such E FT  fa c ilit ie s  by  insured financial institutions head

quartered within that State and the possib le  interstate operation  o f such 

fa cilities  by insured financial institutions. M ost currently  operated EFT 

fa c ilit ie s  are in the fo rm er  ca tegory , while possib le  interstate system s 

appear at this point in tim e to be only in various stages o f  ea rly  d eve lop 

ment. Few States have addressed  them selves to this aspect o f E FT 

developm ent, and only a handful o f banks or bank holding com panies with 

’ ’grandfather p r iv ile g e s "  presently  operate " re ta il"  fa c ilit ie s  or d ep os it

rece iv in g  branches outside their home States. On the other hand, the 

rulings o f the C om p troller and the F ederal Home Loan Bank Board m ay 

have the e ffe ct  o f giving fed era lly  chartered  institutions a significant head 

start over their S tate-ch artered  com petitors in the developm ent o f in te r 

state E FT  fa c ilit ie s  which in due cou rse  the National C om m ission  m ay 

recom m end that the C ongress lim it or prohibit a ltogether. In this rega rd , 

these adm in istrative rulings m ay resu lt in a fundamental and b a s ic  change
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in the essen tia lly  lo ca l ch aracter o f " re ta il"  banking in the United 

States - -  without benefit o f  any con sciou s study, analysis or approval 

by the L eg isla tive  B ranch.

If, a fter rev iew , the C ongress w ere to decide that it did not w ish 

to prohibit the interstate establishm ent and operation  o f E FT fa cilities  

altogether, there is a m iddle cou rse  which it m ight w ish to con s id er .

This would allow  such interstate fa c ilit ie s  only where the State o f intended 

location  has, by  statute, ex p lic it ly  authorizèd the establishm ent and o p e ra 

tion o f such fa c ilit ie s  by an insured financial institution headquartered in 

another State. This would avoid the im position  o f a F ederal ban on in te r 

state E F T  activ ities that m ight w ell be p erm issib le  under exp licit  p ro v i

sions o f State law. Such State law p rov ision s m ight, but need not, be 

lim ited to institutions headquartered in another State which had enacted 

re c ip ro ca l leg isla tion  authorizing insured financial institutions head

quartered in the fir s t  State to estab lish  sim ilar fa cilities  within its 

b o rd ers . Any rem aining problem s o f com petitive im balance between 

State and fed era lly  chartered  insitutions headquartered in the sam e State 

could then be adjusted by  changes in the State law in the headquarters 

State, just as they could be with resp ect to the intrastate fa cilities  we 

recom m end not be covered  by a F edera l m oratoriu m .

The FD IC ’ s position  on S. 245 m ay thus be sum m arized  as 

fo llow s: We oppose the total m oratoriu m  on E FT fa cilities  required
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by the present term s of the b ill and would urge instead exp licit C on g res

sional guidance on whether or not such fa cilities  constitute "b ran ch es" 

under present F edera l lav/ for  purposes o f applying the prov isions o f 

State law which m ight govern their location  and approval. If this appears 

neither desirab le  nor feasib le  and the C ongress believes som e m oratorium  

should be enacted while it awaits the rep ort o f the National C om m ission  

or a ju d icia l determ ination o f the "bran ch " question, we recom m end that 

the m oratorium  not apply to the establishm ent o f such fa cilities  intrastate 

but only to the establishm ent o f  such EFT fa cilities  a cro ss  State lines 

(unless, p oss ib ly , such fa cilities  are a ffirm ative ly  authorized by exp licit 

statute in the State o f  intended location ).

Should the Subcom m ittee d esire  the C orporation 's  technica l a s s is 

tance in drafting the leg islative  prov isions on which it m ay ultim ately 

decide, we stand ready to help at any tim e.
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