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This statem ent is in response to the Subcom m ittee's request for 

a d iscu ssion  o f the activ ities o f the F ederal D eposit Insurance C orp ora 

tion incident to the transfer o f certain  assets and certain  liab ilities  o f 

the United States National Bank, San D iego, C alifornia ("USNB") to 

C rock er National Bank, San F ra n cisco  ("C ro ck e r " ) . Based on the 

inqu iries contained in your Chairm an's letter dated N ovem ber 12 and 

questions addressed  to me during m y recent appearance b e fore  the 

Subcom m ittee on N ovem ber 5, m y statement covers  the follow ing 

m atters :

(1) FD IC 's consideration  o f the alternative m ethods 

available to it to p rotect a bank's d epositors and 

other cred itors  (pp. 6 -11);

(2) Steps taken to insure that this particu lar transaction

would be accom plished  through com petitive bidding (pp. 11-15);

(3) FD IC 's position  with resp ect to the demands for 

paym ent currently  being made by holders o f  certain  

standby letters o f cred it issued by USNB, the 

m a jority  o f which are financial institutions located 

outside the United States (pp. 15-21);

(4) FD IC 's involvem ent with USNB since its id en tifica 

tion by the FDIC as a "p rob lem " bank (pp« 21-33); and
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(5) The current status o f  the USNB re ce iv ersh ip  (pp. 33-34).

I. GENERAL BACKGROUND

It would be usefu l in understanding this Statement to d escrib e  at 

the outset som e o f the b a s ic  elem ents o f the "purchase and assum ption" 

transaction  that was entered into by  FDIC, as R ece iv er  o f USNB, with 

C rock er National Bank. As you know, United States National Bank, an 

institution with approxim ately  $1, 265, 868, 000 in total assets and a p p rox i

m ately  $932 ,000 ,000  in d ep osits , was c losed  by  the C om p tro ller  o f the 

C urren cy  at 3:00 p .m . , P a c ific  tim e, on Thursday, O ctober 18, 1973. 

Pursuant to the applicable p rov ision s o f the F ed era l D eposit Insurance 

A ct, the C om p tro ller  o f  the C urrency  im m ediately  appointed the FDIC 

R ece iv e r  o f USNB. A pproxim ately  300 FDIC exam iners and liqu idators 

thereupon took physica l con tro l o f the 63 o ffice s  o f USNB from  165 

national bank exam iners who had entered the bank p r io r  to clos in g  and, 

w orking throughout m ost o f the night, these m en and wom en v erified  

the cash , co lla tera l and safekeeping item s held by  USNB and supervised

the clos in g  out o f  the day 's bu sin ess.

While this was taking p la ce , the three m em bers o f FD IC 's Board 

o f D irectors  (Frank W ille , Chairm an; Jam es E. Smith, the C om p troller 

o f  the C urren cy ; and G eorge A . L eM aistre , D ire cto r ) w ere m eeting in

ca ll fo r  bids pursuant to predrafted  docum entsSan F ra n c isco  where a
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was issued  shortly  a fter 3:00 p. m . Three envelopes subm itted in 

respon se  to this invitation to bid w ere rece ived  at 4:00 p. m . , and w ere 

th erea fter opened and analyzed. By 4:30 p. m . , the FDIC had accepted  

C rock er  National Bank's bid o f $89.5  m illion , the highest bid subm itted, 

and FDIC law yers standing by in San D iego w ere instructed  to p roceed  

im m ediately  to petition U. S. D istr ict Court Judge N eilsen , who had 

been p rev iou sly  assigned to the ca se , for  the n ecessa ry  court approval 

to the proposed  transaction . A fter an ex parte hearing at which sworn 

testim ony was re ce iv ed , the court approved the proposed  purchase and 

assum ption.

The entire transaction , together with a ll n e ce ssa ry  app rova ls, 

was consum m ated by 6:15 p. m . - -  only three hours and fifteen minutes 

a fter the la rg est bank failure in the nation 's h istory . F riday m orning 

a ll USNB's o f f ic e s , except its N assau, Bahamas o ff ic e , reopened at 

their usual business hours as branches o f  C rock er National Bank.

In a ll, 335,000 depositors with a lm ost $920 m illion  in d eposits, 

including 3, 300 whose individual deposits exceeded  the $20,000 insurance 

lim it , and about 200 holders o f other liab ilities  amounting to approxim ately  

$130 m illion  w ere fully protected  with no perceptib le  interruption w hatso

ev er  in banking se rv ice . It m ight be noted that because o f FD IC 's con cern  

that banking se rv ice s  p rev iou sly  o ffered  by USNB not be interrupted, the
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purchase and assum ption agreem ent requ ired  C rock er  to keep open a ll 

banking p rem ises  o f USNB, with the exception  o f the bank's branch in 

N assau, fo r  at least 30 days.

Under the term s o f FD IC 's agreem ent with C ro ck e r , it was 

n e ce s s a ry  fo r  FDIC to advance to the R ece iv er  $130 m illion  in cash 

on O ctober 19 so that the R ece iv e r  could m ake up the d ifferen ce  between 

the liab ilities  assum ed by  C rock er o f  approxim ately  $1 ,070 , 000, 000 and 

the USNB assets  o f approxim ately  $850 m illion  a lso  tran sferred  to 

C ro ck e r , le ss  its purchase prem ium  o f $89.5  m illion . An additional 

$30 m illion  was paid by  FDIC as R e ce iv e r  to the F ed era l R eserve  Bank 

o f  San F ra n c isco  to sa tisfy  USNB's obligation  to it, thereby obtaining 

fo r  the re ce iv e rsh ip  estate the re lea se  o f a ssets  w hich USNB had pledged 

to that Bank as co lla tera l fo r  the liquidity advances it had m ade. In 

addition, C rock er ex e rc ise d  the option it had under the FD IC 's invitation 

to bid to p lace a fiv e -y e a r  $50 m illion  note with FDIC, at 7 1 /2  percent 

p er annum, an option designed to enable it to in crea se  its capital account 

to support the v ery  large  in crea se  in its lia b ilities  which o ccu rre d  by 

virtue o f the purchase and assum ption transaction . It is our understand

ing that this note w ill be re tired  whenever C rock er finds m arket conditions 

favorable  for  ra isin g  m ore  perm anent capita l, but in no event later than

O ctober 22, 1978.
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The R e ce iv e r 's  agreem ent with C rock er provided fo r  the purchase 

by  C rock er o f a ll o f the "c le a n "  assets and liab ilities o f USNB. This 

included v irtua lly  a ll a sse ts , deposits and other lia b ilities  which w ere 

not related to USNB's con tro l shareh older, M r. C. A rnholt Smith, his 

business a ssoc ia tes  and their various affiliated  in terests . B ecause o f 

the uncertain m arket value o f such USNB assets as rea l estate, leased  

p rem ises  and the secu rities  p ortfo lio , these assets w ere tran sferred  to 

C rock er at their book value subject to a la ter adjustm ent to re fle c t  fa ir 

m arket value at the c lose  o f business O ctober 18, 1973.

These prov is ion s have left approxim ately  $420 m illion  in USNB 

a ssets  at book value in FD IC 's hands as R e ce iv e r , against which the 

follow ing cla im s m ust be satisfied : an FDIC cla im  in the current amount 

o f  $160 m illion  on account o f cash advanced to the re ce iv ersh ip  estate, 

the cla im s o f 39 holders o f s o -ca lle d  "standby" letters o f cred it issued 

by  USNB in the apparent aggregate amount o f  $91 ,268 , 222. 98, the cla im s 

o f  approxim ately  120 Sm ith -related  d ep ositors  who held aggregate 

deposits o f approxim ately  $8. 8 m illion  at the tim e the bank c lo se d , the 

cla im s o f future judgm ent cred itors  against USNB which cannot at this 

tim e be estim ated as to am ount, a num ber o f  m isce llan eou s cla im s o f 

m in or amount, and the cla im s o f holders o f USNB’ s subordinated capital 

notes and debentures (outstanding at the tim e o f clos in g  in the amount
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o f  $14, 750,000). The r e co v e r ie s  on these various cla im s w ill obv iously  

depend on the co lle c tib ility  o f a ssets held by  the R ece iv er  and the final 

aggregate amount o f proven  cla im s against the re ce iv ersh ip  estate. F or 

the sp ecia l position  in which the 39 holders o f USNB's standby le tters  o f 

cred it  find th em se lves , you are re fe rre d  to the section  o f this Statement 

which begins on page 15.

In addition, FDIC has indem nified C rock er against a ll lia b ilities  

o f USNB not sp e c ifica lly  assum ed under the purchase and assum ption 

agreem ent and against any dam ages which m ight be a ssessed  against 

C rock er as a resu lt o f the purchase and assum ption tran saction , other 

than those a ris in g  out o f C ro ck e r 's  own action s. Such an indem nity is 

standard FDIC proced u re  in purchase and assum ption transactions, 

since judgm ents a ris in g  out o f lawsuits not yet started when an insolvent 

bank c lo s e s , and other unknown cla im s against an insolvent bank, are 

not the type o f r isk s an assum ing bank is  w illing to accep t.

With this background, I shall now respond to the m ore  sp e c ific  

inqu iries contained in your C hairm an's le tter o f N ovem ber 12, 1973.

Hi ALTERN ATIVES TO SEIZURE

FDIC has available to it three b a s ic  a lternatives for  dealing with 

an insured national bank which is  in seriou s financial d ifficu lty .

It can pay o ff the insured deposits up to the statutory 

ce ilin g  o f $20, 000 and act as r e ce iv e r  in a subsequent
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liquidation after the C om ptroller o f the C urrency 

has d eclared  the bank insolvent.

It can, where the n ecessa ry  statutory findings can 

be m ade, undertake a p rogram  o f  d irect  financial 

assistan ce to such a bank in o rd er  to keep it 

operating.

It can, where the n ecessa ry  statutory findings can 

be m ade, provide financial assistan ce  to facilitate 

the bank's m e rg e r  or consolidation  with another 

insured bank, o r  to facilitate the purchase o f 

assets and assum ption o f liab ilities  by another 

insured bank.

In the case o f USNB, a payoff o f  insured deposits in a $1 b illion  

bank with 63 o ffice s  and 335,000 d ep os itors , in the judgm ent o f the 

FDIC 's B oard o f D ire c to rs , would have shaken public confidence in the 

nation's entire banking system , with e sp ec ia lly  severe  rep ercu ssion s 

in the State o f C aliforn ia . This conclusion  was supported by  the 

C alifornia banks with whom we later spoke, who made it c lea r  to us 

that a payoff o f  this magnitude was in their opinion "unthinkable. " We 

anticipated fo r  exam ple that an insurance payoff would have necessitated  

an initial FDIC outlay o f approxim ately  $700 m illion  and would have
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resu lted  in an im m ediate loss  o f  the use o f approxim ately  $230 m illion  

in d ep os ito rs ' funds to approxim ately  3, 300 unsecured d ep ositors  whose 

deposits exceeded  the $20, 000 insurance lim it (although in due course 

these d epositors  would undoubtedly have re co v e re d  som e o f this amount 

from  liquidating dividends).

C onsidering  such a payoff to be the v e ry  last re so r t  a fter a ll the 

other a lternatives had been d isca rd ed , we determ ined to exp lore  c o m 

p lete ly  the p o ss ib ilit ie s , within the fram ew ork  o f the F ed era l D eposit 

Insurance A ct, o f providing financial a ssistan ce  to p rotect as many 

USNB depositors  and cred itors  as p ossib le  as soon as we d iscov ered  

that the failure o f  the bank was im m inent.

D irect a ssistan ce  to USNB was quickly re je cted  due to the FD IC 's 

inability  to fo rce  a change in USNB's ow nership and the c lea r  m onetary 

benefit such d ire ct  a ssistan ce  would have prov ided , at FD IC 's expense, 

to the con tro l shareholder and his a ssoc ia tes  who w ere resp on sib le  in 

the firs t  instance for the bank's unsound condition. We a lso  w ere unsure 

as to the amount o f such financing that would be n e ce ssa ry  to solve 

USNB's p rob lem s and w ere determ ined to avoid becom in g  involved in 

a continuing financial rescu e  e ffo rt  that m ight extend over many y ea rs .

It appeared , m o re o v e r , that a key finding requ ired  by the statute, i . e .  , 

that the continued operation  o f USNB was "essen tia l to provide adequate

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



- 9  -

banking se rv ice  in the com m unity, n could not be made and that the 

p rosp ects  o f  eventual repaym ent o f any FDIC advance w ere speculative 

at b est. Thus, we turned to the third alternative to determ ine i f  we 

could provide financial assistan ce for an acqu isition  transaction .

The statutory p rov is ion  authorizing such assistan ce  (Section 13(e) 

o f  the F ed era l D eposit Insurance A ct) requ ires the C orporation 's  Board 

o f  D irectors  to determ ine that this cou rse  o f action  w ill "red u ce  the risk  

or avert a threatened loss  to the C orporation " which FDIC would o th er

w ise experien ce . Mindful o f  this statutory requ irem en t, the B oard , with 

the assistan ce  o f its staff, began to form ulate the outline o f a transaction  

which it hoped would perm it the tran sfer o f substantially a ll the banking 

busin ess o f USNB at a p rice  su fficien tly  high to satisfy  the b a s ic  

statutory requirem ent that we reduce the financial r isk  to the C orporation  

which m ight o ccu r  in a payoff o f  USNB's d epositors up to the $20,000 

insurance lim it. Throughout these ea r ly  internal d iscu ss ion s , as w ell 

as our later negotiations with banks in terested  in a p ossib le  purchase 

and assum ption transaction , we bore  in mind the p oss ib ility  that, i f  the 

acqu isition  did not com m and a su ffic ien tly  high p rice  or "p rem iu m " we 

m ight still be requ ired  to utilize the undesirable payoff m ethod. In the 

w eeks b e fore  USNB c lo sed , our Liquidation D ivision  was not only assistin g
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us in form ulating a purchase and assum ption p roposa l, but was a lso  

form ulating a contingency plan for  a payoff, including preparing the 

blank checks and ch eckw riters for transportation  to C aliforn ia . M o re 

o v e r , preparation  fo r  a p ossib le  payoff was needed in any event s in ce , 

having ea rly  determ ined that com petitive bidding rather than a negotiated 

sale with one bank would be m ost likely  to yield  the greatest prem ium , we 

a lso  recogn ized  that we would not know until a fter USNB had c losed  and 

the bids w ere opened whether we had obtained a prem ium  su fficient to 

m eet the statutory standards.

As we w ere form ulating our initial outline o f a transaction  in late 

August and early  Septem ber, we began to re ce iv e  additional in form ation  

from  the C om p tro lle r 's  O ffice  and from  the la rger C aliforn ia  banks we 

approached which influenced our thinking. Thus, we learned that USNB's 

m anagem ent was its e lf  trying to arrange a statutory m e rg e r .o r  con so lid a 

tion with other banks which had looked over its books and re co r d s . We 

a lso  re ce iv ed , in p re lim in ary  fo rm , the resu lts o f the C om p tro lle r 's  

sp ecia l exam ination o f the S m ith -related  cred its  which began in July 1973. 

F rom  our d iscu ssion s related to these two m atters, we concluded that 

none of the banks likely  to be inter©-sted in acquiring USNB would be 

w illing  to o r , for  that m atter, could do so without significant FDIC 

a ssis ta n ce . Am ong other fa cto rs , the questionable value o f m any o f

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



11

the Sm ith -related  loans m eant that they could not sim ply be tran sferred  

to another bank without substantial r isk  to the acqu iring  bank. The only 

arrangem ent under which the acquiring bank could be expected  to accep t 

these assets  at book value would be under som e fo rm  o f FDIC guarantee 

against lo ss .

HI. EFFO RTS TO INSURE COM PETITIVE BIDDING 

A gainst this background, seriou s d iscu ssion s w ere begun with W ells 

F argo Bank, N. A . , C rock er National Bank and Bank o f C aliforn ia , N. A . , 

in ea r ly  Septem ber. A ll three o f these banks had exp ressed  in terest in 

acqu iring  USNB's o ffice s  and m ost o f its banking relationsh ips and each 

was regarded  as having sufficient size  and m anagem ent capabilities to take 

over the operations o f a b illion  dollar bank and 63 o ff ic e s . F u rth erm ore , 

none o f the three was heavily concentrated in the five counties o f Southern 

C aliforn ia  where USNB had b ran ch es, or in San D iego County, where 

USNB's share o f  the m arket was the m ost sign ificant. Our G eneral Counsel 

and m em bers o f his staff, together with lo ca l C alifornia  counsel retained 

b y  the FDIC and law yers assigned by the C om p troller o f the C u rren cy , began 

d ire ct  negotiations with the three banks and their counsel in San F ra n c isco  

to determ ine i f  a purchase and assum ption agreem ent sa tis fa ctory  to a ll 

three banks and the FDIC could be drafted.
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We w ere apprehensive, how ever, that if  we lim ited  our n egotia 

tions to only three banks, when we had no certainty that a ll three would 

stay in the bidding until the end, we would not be able to obtain the highest 

bid p oss ib le . We th ere fore  d esired  to expand the num ber o f banks that 

m ight be in terested  in bidding. Three o f the four other C alifornia  banks 

able to assum e $1 b illion  o f liab ilities  - -  Bank o f A m er ica , NT&SA, 

Secu rity  P a c ific  National Bank, and United C aliforn ia  Bank - -  a ll seem ed 

to present seriou s antitrust p rob lem s. A ccord in g ly , on Septem ber 24, 

p r io r  to entering into d iscu ssion s with any o f these three banks, we 

so lic ited  the view s o f the A ntitrust D ivision  o f the Departm ent o f  Justice. 

It was the D iv is ion 's  view  that under the Bank M erger A ct even an 

em ergen cy  purchase and assum ption could be effected  with Bank o f 

A m erica  or Security  P a c ific  only if  there was no other reasonably  

acceptable a lternative. United C aliforn ia  Bank posed  le ss  o f an anti

com petitive p rob lem  than these two banks, a ccord in g  to the Antitrust 

D iv is ion , but it was su fficien tly  strong in Southern C alifornia  to be a 

le s s  d esirab le  alternative than the three banks with whom  we had already 

had extended d iscu ss ion s . The FD IC 's G eneral Counsel and I, together 

with the R egional A dm in istrator o f  National Banks in San F ra n c isco , 

thereupon prom ptly  held d iscu ssion s with each o f these banks, with a 

full d isc losu re  o f  the Justice D epartm ent's view  o f their resp ective
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com petitive position s. United C aliforn ia  Bank con sidered  the m atter 

ca re fu lly  but determ ined not to pursue the d iscu ssion s further. Bank 

o f  A m erica  and Security  P a c ific  National Bank, recogn iz in g  their anti

tru st d isadvantages, did not participate a ctive ly  but agreed  as a m atter 

o f  public se rv ice  to stand ’ ’waiting in the w in gs” to be contacted 

im m ediately  i f  no acceptable bid w ere obtained from  som e other sou rce .

In the in terest o f  coverin g  a ll the m a jor C aliforn ia  banks, we a lso  

contacted Union Bank, L os A n geles , late in Septem ber, and it becam e 

an active participant in the drafting d iscu ss ion s . We had not p rev iou sly  

d iscu ssed  the m atter with Union Bank even though it did not appear to 

p resen t any anticom petitive prob lem s because we erron eou sly  believed  

it would not be in terested  in view  o f  its w ell-know n orientation  as a 

w h olesa le , rather than a reta il, bank.

In addition, in ea r ly  O ctober a group o f private in vestors with 

a c c e s s  to substantial funds and bank m anagem ent capabilities approached 

the C om p tro ller  o f the C urren cy  and FDIC and expressed  in terest in 

purchasing USNB's banking business and o ff ic e s . A fter full d isc losu re  

o f  the relevant facts to this group, it determ ined not to participate further 

in the d iscu ssion s then being held with the m a jor  C aliforn ia  banks.

F rom  tim e to tim e fundam entals o f the purchase and assum ption 

transaction  felt to be desirab le  by the FDIC or by one or  m ore  o f the
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in terested  banks threatened to drive other banks out o f the bidding group. 

In each  such instance FDIC sought that com m on denom inator which would 

keep the greatest num ber o f potential b idders in terested . While it is 

im p ossib le  to state the lik e ly  outcom e o f alternative approach es, it 

appeared to us on O ctober 18 that the su ccess fu l bid o f $89 ,500 , 000 was 

substantially above the purchase p r ice  we would have rece ived  had we 

not kept as m any potential b idders as in terested  as we did and substan

tia lly  above the purchase p r ice  we would have rece ived  had we attempted 

a negotiated sale with only one o f the in terested  banks.

The final package developed w as, o f co u rse , the ’ ’ clean bank 

package which would convey only assets and liab ilities  o f  determ inable 

va lue, i. e . , excluding v irtua lly  a ll a ssets  and liab ilities  related  to the 

con tro llin g  shareh older, his business a ssoc ia tes  and their affiliated  

in terests . Under such a package, FDIC as R ece iv e r  would retain 

resp on sib ility  for w orking out such Sm ith -related  assets  and lia b ilit ie s . 

T h is , we b e liev ed , was in the best in terests o f both FDIC and the bidding 

banks, fo r  to have tran sferred  a portion  (presum ably the b est portion) 

o f the S m ith -rela ted  loans and liab ilities  would have had, in our opinion, 

seriou s adverse consequences to the re ce iv ersh ip  and to other claim ants. 

F or  exam ple, m any o f the com panies involved m ay be resp on sib le , 

through cross -g u a ra n tees  and by benefits re ce iv e d , for  the loans o f
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other S m ith -related  com panies. A lso , we would have found o u rse lv es , 

in the co lle ction  p ro ce s s , com peting with the assum ing bank for  the sam e 

Sm ith -related  a sse ts . F u rth erm ore , given the m any hundreds o f Sm ith- 

related  transactions involved, it would have been im possib le  to sort out 

the "a ccep ta b le "  portion  o f the $420 m illion  in Sm ith -related  loans and 

other assets  in the few weeks available to us b e fore  the transaction . 

iV . THE "STAN D BY" LE TTE R S OF CREDIT

At the tim e o f its c los in g , USNB showed on its books obligations 

in an amount in ex cess  o f $100 m illion  on account o f certa in  " le tters  o f 

c re d it"  it had issu ed . Some of these w ere traditional letters o f cred it 

secu red  by title docum ents against goods in transit or  yet to be shipped. 

Such letters o f cred it w ere requ ired  to be assum ed by C rock er  under 

the purchase and assum ption agreem ent which it entered into with the 

R e ce iv e r .

H ow ever, approxim ately  $91 m illion  in letters o f cred it , r e p r e 

senting over 70 tran saction s, appeared on the bank's re co rd s  to have 

been issued  to guarantee a p rim ary  obligation  o f one or another Sm ith- 

related  en terp rise  or  affiliated  person . We assum ed , because o f the 

m anner in which these transactions w ere booked by USNB (i. e. , as 

contingent liab ilities  not required  to be included on its balance sheet) 

and because o f statem ents made to us by certa in  USNB o ff ic e r s , that
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these "standby" o r  "guaranty" le tters  o f  cred it had been issued  to 

guarantee the paym ent o f loans either m ade d ire ct ly  to Sm ith -related  

in terests by  the 39 holders o f  such le tters  o f  cred it or  purchased by 

them  fro m  USNB d ire ct ly  or  through b ro k e rs . M ost o f these letters 

o f  cred it ca rr ied  m aturity dates w ell beyond O ctober 18, 1973.

A s p rev iou sly  stated, we had e a r lie r  determ ined that the "clean  

bank" to be sold by the R ece iv er  to a su ccess fu l b idder would not 

include any Sm ith -related  assets  or lia b ilities . The $91 m illion  

o f  le tters  o f  cred it re fe rre d  to in the preced ing  paragraph appeared 

to fa ll d ire ct ly  into this ca tegory  and to be intim ately connected with 

other Sm ith -rela ted  cred its  being retained fo r  w ork -ou t in the r e c e iv e r 

ship. A lso , the loans underlying the le tters  o f cred it  w ere o f  question 

able quality and we w ere uncertain  whether a ll such letters o f cred it 

w ere actually  re flected  on USNB's books and r e co r d s . B ecause o f th is, 

we could not be certa in  that the $91 m illion  indicated was the m axim um  

amount o f cla im s in this ca tegory  that m ight u ltim ately  be presented 

against the re ce iv e rsh ip  o r  whether the -underlying USNB a sset (the 

account p arty 's  obligation  to the bank) would equal the liab ility  on the 

le tter  o f cred it. F u rth erm ore , the FDXC B oard o f D irectors  was 

adviced by counsel that under various court d e c is ion s , the cla im  o f 

a b en e fic ia ry  under a "guaranty" le tter  o f  cred it w hich had not m atured
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at the tim e o f a bank's in solven cy  m ight not be a provable cla im  against 

the rece iversh ip *  To have requ ired  C rock er to assum e these letters o f 

cred it  autom atica lly , with an additional advance or guaranty from  the 

FDIC o f  $91 m illion  o r  m o re , could have subjected  the FDIC, under the 

facts known to us at the tim e o f c los in g , to c r it ic is m  fro m  the public, 

from  other cre d ito rs , and from  m in ority  sh areh olders. You can, o f 

co u rse , appreciate that other cred itors  o f  the re ce iv e rsh ip , including 

subordinated noteholders and sh areh old ers , are not likely  to stay silent 

fo r  long if  the R ece iv e r  m akes paym ents out o f re ce iv e rsh ip  assets for  

cla im s which are not lega l obligations o f  the re ce iv e rsh ip  estate. 

A ccord in g ly , as USNB's liab ility  on these letters o f cred it  was lik e ly  

to be a m atter o f  com p lex  litigation  involving a ll the Sm ith -related  assets 

and lia b ilit ie s , we determ ined that the m ost feasib le  cou rse  was to retain 

these apparently contingent and unmatured obligations in the re ce iv ersh ip . 

We believed  it far p referab le  to requ ire  an individual p ro o f o f  c la im  which 

would a llow  the R ece iv er  full opportunity to determ ine the facts o f  each 

particu lar letter o f cred it transaction .

Severa l developm ents since the c los in g  o f  the bank have ra ised  

additional questions in re sp ect o f these letters o f cred it , $76 m illion  o f 

which appear to be held by  24 fore ign  banks in varying am ounts. Within 

days a fter O ctober 18, severa l fore ign  bank b en e fic ia r ie s  o f these le tters
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o f  cred it notified us that their cla im s w ere based not upon a "guaranty" 

by  the bank o f an obligation  o f a third party, but rather that they had 

p laced  norm al E urodollar loans or deposits d ire ct ly  with USNB and had 

no knowledge o f  o r  relationsh ip  with the underlying b orrow er  or account 

party sp ecified  in the letter o f  cred it. F urther, through in form ation  

obtained fro m  fo rm e r  em ployees o f the bank, it becam e apparent that a ll 

o f  the re co rd s  pertaining to these letters o f cred it w ere not available to 

us in the bank's o ffice s  but rather w ere being held in C. A rnholt Sm ith's 

p erson a l o ffice  in San D iego, an o ffice  w hich was not con sidered  part o f 

the bank 's p rem ises  and to w hich FDIC liquidators had p rev iou sly  been 

denied a c c e s s . We advised the Chief A ssistan t U. S. A ttorney in San 

D iego o f our knowledge o f this fact, and a fter requ ired  court p roceed in gs, 

a sea rch  w arrant Was issued  on N ovem ber 8, 1973 by a m agistrate and 

executed the next day by  the FBI. As a resu lt o f this sea rch , ov er  700 

file s  relating to various le tter  o f  cred it transactions w ere d iscov ered . 

C opies o f  these docum ents w ere requested  and im m ediately  provided to 

us by  the C hief A ssistan t U. S. A ttorney. In addition, FDIC has issued  

subpoenas to certa in  fo rm e r  bank o ff ic e r s  and em p loyees , and to 

em ployees o f  som e o f the S m ith -related  com pan ies, to produce re co rd s  

relating to these letter o f cred it tran saction s , as w ell as other bank 

tran saction s . These subpoenas have a lready  produced a c ce s s  to many
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additional cartons o f re co rd s  relating to letters o f  cred it  and other 

USNB tran saction s, and our legal staff is p resen tly  exam ining them .

To the extent that these r e c o r d s , when com bined with the docum en

tation and other p roo f o f cla im  subm itted by  a particu lar letter o f cred it 

h o ld er, show that the relevant transaction  was im p rop erly  booked by  the 

bank, and thus listed  on a schedule o f obligations to be retained by the 

R ece iv er  instead o f  as a deposit or other liab ility  scheduled to be assum ed 

by  C rock er, a co rre ct io n  w ill be m ade as requ ired  by the purchase and 

assum ption  agreem ent, and the liab ility  w ill be assum ed by  C rock er 

against m atching cash or  an appropriate guaranty fro m  the R e ce iv e r .

A ll other cla im s o f letter o f cred it holders w ill be p ro ce sse d  in the n orm al 

cou rse  and, if  provable against the re ce iv e rsh ip , w ill be entitled to ratable 

dividends along with other cred itors  as and when such dividends are 

d ecla red . If there is a dispute betw een the R ece iv e r  and the b en e fic ia ry  

as to the provab ility  or amount o f such c la im s , the issu es presented w ill, 

o f cou rse , have to be decided in the cou rts .

N eed less to say, any a llegation  that the structure o f the purchase 

and assum ption transaction  was designed to p re ju d ice  fore ign , as against 

d om estic , cred ito rs  o f USNB is tota lly  without foundation. Such a cou rse  

o f  action  was at no tim e even suggested by any participant in the n egotia 

tions leading up to the purchase and assum ption transaction , and there
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are  in fact d om estic  as w ell as fore ign  holders o f  these letters o f cred it. 

A ctu a lly , som e o f the banks with whom  we engaged in negotiations p r io r  

to O ctober 18 be lieved  that the purchase and assum ption  transaction  should 

cov er  these letters o f cred it , whether or  not the R ece iv er  m ight be lega lly  

liab le  fo r  their paym ent, just becau se  the m a jor ity  o f  b en e fic ia r ie s  

appeared to be fore ign  banks. We re jected  this approach  for  the reasons 

p rev iou sly  stated.

While som e o f the fore ign  bank b en e fic ia r ie s  o f  these letters o f 

cred it  are understandably concerned  about the p rosp ects  o f repaym ent, 

we have m ade it v e ry  c le a r  to their prin cipa l spokesm en, at m eetings 

here in W ashington on N ovem ber 9 and N ovem ber 26 and in a cable I 

sent to the G eneral M anager o f National W estm inster Bank L im ited  on

v N ovem ber 21, that i f  upon rev iew  o f a ll the fa cts , including the docum en-
y

tatioïï in their p o sse ss io n , it appears that a le tter o f cred it they hold 

m e re ly  ev idences a d ire ct  interbank loan o r  deposit m ade in  the norm al 

cou rse  o f  b u s in ess , as m any o f them  are now cla im in g , it w ill be assum ed 

by  C rock er  under the purchase and assum ption  agreem ent, and we w ill, 

o f  co u rse , honor our com m itm ent to C rock er  to advance any additional 

funds o r  guaranties that m ay be n e ce ssa ry  for this purpose. Our position  

on this com p lex  and d ifficu lt issue has not changed in any way by virtue 

o f  the cla ss  action  suit filed  against us on N ovem ber 21 on behalf o f the

i
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holders o f these "guaranty" letters o f cred it a lleg in g , in substance, that 

as to them  the entire purchase and assum ption transaction  was in con tra 

vention o f applicable statutes and requesting, am ong other things, that 

FDIC and C rock er be enjoined from  carry in g  out the term s o f our a g re e 

m ent. FDIC intends to contest that litigation  v ig orou s ly , but we w ill at 

the same tim e rev iew  exped itiously , as we have repeatedly  assu red  these 

holders we would, any p roo f of c la im  or docum entary evidence filed  by 

them  with us in ord er  to determ ine the standing o f their c la im s. A dvice 

as to the appropriate m ethod o f filing these cla im s and the supporting 

docum entation was sent to each holder o f re co rd  o f these letters o f 

cred it  im m ediately  a fter USNB was c losed  and repeated at num erous 

m eetings in San D iego and at the W ashington m eetings o f N ovem ber 9 and 

N ovem ber 26, as w ell as in m y cable o f N ovem ber 21. As o f N ovem ber 23, 

only eight holders o f these letters o f cred it had filed  such cla im s with the 

R e ce iv e r .

V. FDIC 'S INVOLVEMENT WITH USNB SINCE ITS 
IDENTIFICATION AS A "P R O B L E M " BANK

In your C hairm an's N ovem ber 12 letter regarding m y appearance 

b e fore  this Subcom m ittee, he requested  a sum m ary o f the "su p erv iso ry  

s tep s" taken by  FDIC from  the tim e United States National Bank firs t  cam e 

to our attention as a "p rob lem " bank. At this point a b r ie f  d escrip tion  o f
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the statutory fram ew ork  for the regulation o f national banks and the 

place o f FDIC within that fram ew ork  appears n ecessa ry .

The p rim ary  function o f FDIC with resp ect to an insured national 

bank is that o f an in su rer o f the bank's deposits . It is not, with resp ect 

to national banks, a su p erv isory  or  regu la tory  body. Thus, even when a 

national bank is in financial d ifficu lty , FD IC 's ro le  has been care fu lly  

lim ited  by the C on gress .

F or exam ple, under Section 10(b) o f the F ed era l D eposit Insurance 

A ct, C ongress con ferred  upon FDIC the pow er to conduct a sp ecia l 

exam ination o f a national bank if  "in  the judgm ent o f the [FDIC] B oard 

o f D irectors  such sp ecia l exam ination is n e ce ssa ry  to determ ine the 

condition o f any such bank for insurance p u rp oses" (em phasis added).

The leg isla tive  h istory  o f the 1950 am endm ent to this section  indicates 

that FD IC 's pow er to exam ine national banks was intended to be e x erc ised  

with great restra in t. Indeed, based on con cern  exp ressed  in this regard 

by  som e m em bers o f C on gress , there was in corporated  in the leg isla tive  

h istory  a letter from, the then FDIC Chairm an H arl to Senator k'laybank, 

then Chairm an o f the Senate C om m ittee on Banking and F inance, which 

stressed  that FDIC would not e x e rc ise  its exam ination pow ers m e re ly  to 

duplicate exam inations conducted by  national bank exam in ers. As m y 

later testim ony w ill ind icate, from  the tim e FDIC fir s t  began to learn
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the extent o f  the seriou s financial d ifficu lties  facing USNB, the bank was 

under a lm ost constant surveillance and exam ination by the O ffice  o f  the 

C om p tro ller  o f the C urren cy . F urth er, throughout this p eriod , FDIC 

was rece iv in g  inform ation  regard ing USNB's prob lem s from  the 

C om p tro lle r 's  O ffice . Based on this flow  o f in form ation , FDIC did not 

be lieve  that an independent exam ination by its exam in ers was n ecessa ry , 

o r  that any usefu l purpose would be served  by having a second team  o f 

exam iners go over the sam e ground the C om p tro lle r 's  exam iners w ere 

a lread y  coverin g .

It should be noted, how ever, that in the last few weeks b e fore  USNB 

was c lo se d , and when the structure o f the purchase and assum ption tra n s 

action  was beginning to take shape, s ix  FDIC em ployees went to San D iego 

fo r  the purpose o f  obtaining sp e c ific  and detailed financial in form ation  to 

be utilized  in d iscu ssion s with banks in terested  in acqu iring  USNB's o ffice s  

and banking busin ess and to gather data to be used in the preparation  o f the 

schedules w hich had to be attached to the purchase and assum ption a g r e e 

m ent. These FDIC p erson n el obtained the in form ation  they needed p rim arily  

through requests m ade o f national bank exam iners then in the bank.

FDIC a lso  has the pow er under Section 8(a) o f the F ed era l D eposit 

Insurance A ct to term inate a national bank's status as an insured bank. 

H ow ever, as I am  sure this Subcom m ittee is  aw are, a form a l p roceed in g

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



- 24 -

to term inate insurance is a long, draw n-out and com plicated  proced u ra l 

a ffa ir  w hich req u ires  at least one year to com p lete . A lso , the co rre ct iv e  

action  which FDIC can secu re  under Section  8(a) is s im ila r  to the c o r r e c 

tive action  the C om p tro ller  o f  the C u rren cy  can o rd e r  a national bank to 

take under the F inancial Institutions S u perv isory  A ct and which the 

C om p tro ller  did in fact o rd er  USNB to take in May 1973.

Under Section 7 o f  the F ed era l D eposit Insurance A ct, FDIC has 

a c c e s s  to the C om p tro lle r 's  exam ination rep orts on national banks. F or 

m any years we have had an arrangem ent for  the cooperative  exchange o f 

in form ation  with his O ffice , so that we m ay review  these rep orts in o rd er  

to m easure our insurance risk .

Since national banks included on the C om p tro lle r 's  l is t  o f banks in 

need o f sp ecia l su perv ision  are those m ost lik ely  to presen t the greatest 

potential o f financial r isk  to the fed era l deposit insurance fund, FDIC is 

autom atica lly  provided  a ll rep orts o f exam ination o f these banks. Other 

national bank exam ination rep orts are  m ade available to FDIC upon 

sp e c ific  request. R eview  o f such national bank rep orts  o f exam ination 

is m ade on a random  sam pling basis  so FDIC m ay be in form ed  as to 

their condition on a m ore  current b a s is . Under this p rogram  about 

15 percen t o f the exam ination rep orts o f national banks are review ed

annually.
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W here circu m stan ces w arrant, the bank is a ccord ed  prob lem  bank 

status by FD IC 's D ivision  o f Bank Supervision  and a w ritten analysis o f 

the situation sum m arizing the sp e c ific  d ifficu lties , contributing fa cto rs , 

and co rre ct iv e  action  being taken by  the C om p tro ller  o f  the C urren cy  is 

prepared  for  the inform ation  o f FDIC o ffic ia ls . A  copy o f this analysis 

is a lso  provided to the C om p tro lle r ’ s O ffice .

FDIC u tilizes three ca tegories  o f  p rob lem  banks. The m ost 

stringent o f these is  designated "Serious P rob lem  - -  P P O " (Potential 

P ayoff), which is assigned  when a bank is con sidered  to present at least 

a 50 percent chance o f requiring financial a ssistan ce  from  FDIC in the 

near future. Next in severity  is the "S eriou s P ro b le m " status which 

includes banks which threaten ultim ately to involve the C orporation  in 

a financial outlay unless d ra stic  changes can be brought about. F inally, 

banks which have not d eteriorated  to a point w here assignm ent o f one o f 

the two forego in g  ca tegories  is in o rd e r , but nonetheless have substantial 

w eaknesses requ iring  prom pt co rre c t iv e  action , are designated "Other 

P rob lem . " G en era lly , elem ents w hich cause a bank to be c la ss ified  as 

a p rob lem  include, am ong other things, a rapid rate o f a sset d e te r io ra 

tion , an ex traord in arily  low adjusted capital position , pronounced 

m anagem ent d e fic ie n c ie s , or other adverse fa ctors .
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In the case o f USNB, the rep orts re ce ived  p r io r  to the rep ort o f

the June 1972 exam ination gave no cause fo r  a larm  and the bank was not

c la ss ifie d  as a "p ro b le m " bank. Then, in late O ctober 1972 FDIC rece ived

a copy o f the June 26, 1972 Exam ination R eport o f USNB, the so -ca lle d

M artin I R eport (based on the name o f  the national bank exam iner in

charge o f the exam ination which was com pleted  on Septem ber 12, 1972).

On N ovem ber 9, 1972, a fter a review  o f the M artin I R eport, FD IC 's

su p erv isory  staff c la ss ified  the bank as a "se r io u s  p r o b le m ."  C lassified

a ssets  had r isen  from  25 percent o f  capital and re se rv e s  as o f the

Septem ber 13, 1971 exam ination to 371 percent o f  capital and re se rv e s

as o f June 26, 1972; 86 percent o f the c la ss ified  assets  w ere obligations

o f busin ess entities which C. A rnholt Smith and his fam ily  and business

a ssoc ia tes  con tro lled ; and standby letters o f cred it totalling $113, 000,000

had been issued  in favor o f  these entities. The m a jority  o f  the c la ss ified

a ssets  w ere in the "substandard" ca tegory  - -  the least seriou s o f three

ad verse  c la ss ifica tio n s , the other two c la ss ifica tion s  being " lo s s "  and 
* /

"doubtful. " Thus, the M artin I R eport did not indicate that there was

* /  It is genera lly  assum ed that a ssets  c la ss ified  " lo s s "  are v irtually  
u n co lle ctib le , those c la ss ified  "doubtfu l" a re , on the a verage , 50 percen t 
co lle c tib le  and those c la ss ified  "substandard" are in need o f a g gress iv e  
m anagem ent serv ic in g  and attention to prevent further deterioration  and 
potential lo s s .
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im m ediate con cern  for USNB's so lven cy , although a severe  liquidity 

strain  appeared p ossib le  i f  USNB w ere fo rce d  to fund its standby letters 

o f cred it. This rep ort a lso  noted, for  the firs t  tim e, that C. Arnholt 

Smith had d e liberate ly  concealed  cred it in form ation  relating to the 

c la ss ified  loans in o rd er  to hide their true quality.

At about this sam e tim e the W ashington O ffice  o f FDIC began to 

re ce iv e  reports from  som e o f its R egional D irectors  indicating that they 

had d iscovered  USNB letters o f cred it issued  to guarantee loans made to 

Sm ith -related  com panies in State nonm em ber banks exam ined by FDIC.

In som e cases  these loans amounted to a larm ingly  high percentages o f  the 

capital and re se rv e s  o f the nonm em ber banks in question. As a resu lt 

o f  further investigation , FDIC determ ined that USNB, w orking through a 

b ro k e r , had sold these Sm ith -related  loans, attaching its letter o f cred it 

as a "guaranty" o f their paym ent, to m any banks and other financial 

institu tion s.

M em bers o f  the FD IC 's staff im m ediately  began consultations with 

their counterparts in the O ffice  o f the C om p tro ller  o f the C urrency to 

determ ine what su p erv isory  steps w ere being taken with regard  to USNB 

and in o rd er  to be kept advised  o f its financial condition. Of p rim ary  

con cern  in these consultations was USNB's liquidity position . At that 

tim e, FDIC was advised  that the C om p tro ller  o f  the C u rren cy 's  O ffice
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planned to exam ine the bank again in ea rly  January 1973 and this exa m i

nation was com m enced  during the f ir s t  week o f  January 1973.

During January and F ebruary  we a lso  becam e aware o f the in v esti

gation by  the S ecu rities and Exchange C om m ission  into the C. A rnholt 

Smith em p ire . No details o f that investigation  w ere then available to us 

excep t that USNB was "in volved . "

In late A p ril o f 1973 various m em bers o f the FDIC and C om p tro lle r 's  

staffs w ere invited to attend a m eeting ca lled  by the sta ff o f the SE C 's 

E n forcem ent D ivision . At that m eeting the SE C 's sta ff advised  those 

present that it had concluded an investigation  o f M r. Smith and the 

various com panies con tro lled  by him , including USNB. As a resu lt o f 

the investigation , which was based in part on inform ation  m ade available 

to the SEC by the C om p tro lle r 's  O ffice  from  the January 5, 1973 ex a m i

nation o f USNB, the SE C 's staff had found that USNB was heavily  involved 

in various a lleged ly  fraudulent transactions and that as a resu lt o f these 

transactions the value o f the Sm ith -related  loan p ortfo lio  was ex trem ely  

questionable, m ore  questionable even than the C om p tro lle r 's  June 1972 

Exam ination R eport had indicated. The SE C 's staff further advised 

that it was con siderin g  requesting an "equity  re ce iv e rsh ip "  fo r  both 

USNB and W estgate C aliforn ia  C orporation , a m a jor S m ith -con trolled  

a ffilia te , in o rd er  to p rotect m inority  sh areh olders. The SE C 's staff
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invited the C om p tro lle r 's  O ffice , as the bank's su p erv isory  authority, 

and FDIC, as in su rer o f  the bank's d ep osits , to com m ent on what they 

b e lieved  would be the e ffect o f the proposed  court action  and w hether, in 

their judgm ent, the proposed  action  was con trary  to the public in terest 

o r  in con flict with their regu latory  resp on sib ilit ie s .

The representatives o f the banking agencies at this m eeting advised 

the SE C 's sta ff that naming USNB as a party to or  as a con sp irator in the 

proposed  fraud action  m ight cause a run on the bank and frustrate the p o s 

s ib ilities  o f  an o rd e r ly  tran sfer o f  its a ssets  and liab ilities  to another 

insured bank. There was a lso  an extended d iscu ssion  o f whether the SEC 

or  the court had any legal authority to appoint an equity r e ce iv e r  for  a 

national bank and whether the SE C 's en forcem en t ob jectives  could be 

attained without nam ing the bank as a party or as a con sp ira tor . In this 

rega rd , the FDIC sta ff suggested that the SEC should, in ord er  to balance 

the p rotection  o f depositors and other cred itors  with the rights o f  m inority  

sh a reh old ers , distinguish between USNB as an institution and those persons 

who involved the bank in the a lleged ly  fraudulent transactions; that, in 

other w ord s , the prevention o f future fraudulent activ ity  could be a c c o m 

plished even i f  the bank w ere not named as a defendant or con sp ira tor. 

F u rth er, it was pointed out that the C om p tro lle r 's  O ffice  could fo rce  the
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resp on sib le  w rongdoers out o f the bank's m anagem ent without an equity- 

re ce iv e rsh ip . At this m eeting , the C om p tro lle r 's  represen tatives advised 

those present that he was con siderin g  issu ing a cease -a n d  d esist ord er  

against USNB and that his O ffice  had d iscu ssed  the p oss ib ility  o f a con 

sent ord er  with C. A rnholt Smith. As you know, the C om p tro ller  issued 

such an ord er  on May 24, 1973. That o rd er  requ ired , am ong other things, 

that C. A rnholt Smith resign  as an o ff ic e r  and d ire cto r  o f USNB.

In a letter to the SEC dated May 10, 1973 the A cting C om p troller 

o f  the C urren cy  asked for  an opportunity to review  and com m ent, p r io r  

to its re le a se , upon the contents o f any court com plaint or  public 

announcem ent proposed  to be issued  by the SEC which m ight name 

USNB as a party in an SEC fraud action . A  second letter on this same 

m atter was sent to the SEC by the A cting C om p tro ller  o f the C urrency  

on May 25, 1973. Both letters identified the harm ful consequences 

w hich, in the Acting C om p tro lle r 's  judgm ent, could follow  the naming 

o f the bank in an SEC fraud action .

I authorized the A cting C om p troller o f the C urren cy  to state, in 

his letter o f  M ay 25, that I con cu rred  with the statem ents he made in 

both letters concern in g  the potentially harm ful consequences o f naming 

USNB as a party or as a con sp ira tor and concern ing the appropriateness
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o f  perm itting the C om p troller o f the C urren cy  to deal with USNB's 

m anagem ent and a sse t prob lem s without the filing o f an SEC law suit 

nam ing the bank as a party. The SEC apparently con cu rred  in this 

v iew , for  subsequent to the rece ip t o f  these le tte rs , the SEC did 

authorize the filing o f a fraud action  against W estgate C aliforn ia ,

C. A rnholt Smith and oth ers , but the bank was not named as a party 

to the action .

In ea r ly  May the resu lts o f the January 1973 exam ination w ere 

re ce iv ed  by  FDIC in p re lim in ary  and abbreviated fo rm . Based p r i 

m a rily  on this in form ation  and its evaluation by  both the C om p troller 

and the SEC, FDIC continued USNB's designation as a "se r io u s  p rob lem " 

and added the designation "potential payoff. 1

In m id -J u ly  1973 FDIC rece ived  a com plete copy o f the rep ort o f 

the January 5, 1973 exam ination o f USNB (the so -ca lle d  M artin II R eport). 

At that tim e FD IC 's review  exam iners indicated that the c la ss ified  assets 

w ere a lm ost 300 percent o f the bank's capital and re se rv e  accoun ts. M ore 

a larm in g , h ow ever, was the fact that during this exam ination the a sset 

c la ss ifica tion s  assigned  w ere substantially m ore  adverse than in the 

previous exam ination. Many o f the Sm ith -related  loans w ere c la ss ifie d  

as loss  or doubtful rather than as substandard, as in the p r io r  exam ination.
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Throughout the p eriod  May to m id -J u ly  1973 F D IC 's m a jor  con cern  

was USNB's liqu id ity  condition and the arrangem ents being m ade to im prove 

that condition . During June the liquidity p rob lem  w orsened  and the F ed era l 

R eserv e  Bank o f San F ra n c isco  was drawn into d iscu ssion s  attended by 

FDIC p erson n el, at w hich m eetings it was agreed  that the F ed era l R eserve  

Bank would provide the im m ediate liquidity needs o f USNB.

D iscu ss ion s continued in July both in San F ra n c isco  and W ashington 

am ong o ffic ia ls  o f  a ll three F ed era l banking agen cies con cern in g  USNB's 

liqu id ity  and a lon g -ru n  solution  to USNB's p rob lem s . The F ed era l 

R eserv e  Bank o f  San F ra n c isco  continued its sh o rt-te rm  advances. As 

I noted e a r lie r , during this period  there w ere p re lim in a ry  d iscu ssion s 

betw een USNB's m anagem ent, the C o m p tro lle r 's  O ffice  and in terested  

banks look ing toward a deposit assum ption  transaction  without FDIC 

a ss is ta n ce . A lso , a re -exam in ation  o f  the entire range o f Sm ith -related  

cred its  was begun in July.

In late August 1973 C om p tro ller  o f the C u rren cy  Smith requested  

a join t m eeting  with rep resen tatives o f  the FDIC and the F ed era l R eserv e  

B oard . At that tim e the C om p tro ller  advised  FDIC o f the p re lim in ary  

findings o f  the lim ited  July exam ination. The C om p tro ller  a lso  indicated 

that it was his opinion , based  on the m ost recen t exam ination , that in the 

v e ry  near future in so lven cy  was probable and that there was little
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p oss ib ility  o f a takeover by  another bank without financial a ssistan ce  by 

Subsequent to that m eeting, FDIC began active ly  to con sid er the 

a lternative cou rses  o f action  available under the F ed era l D eposit Insurance 

A ct, and ultim ately put together the transaction  which resu lted  in C ro ck e r 's  

purchase o f designated USNB a ssets  and its assum ption o f designated USNB 

lia b ilit ie s .

v i| CURRENT STATUS OF THE USNB RECEIVERSHIP 

I would a lso  like to sum m arize fo r  you the current status o f  our 

liquidation e ffo rts .

FDIC as R ece iv e r  is now com pleting an inventory o f  the USNB 

a ssets  assum ed by C rock er which are sub ject to p r ice  adjustm ent during 

a 210-day settlem ent period  in a ccord an ce  with the purchase and assu m p 

tion agreem ent. This has requ ired  separating from  USNB's re co rd s  those 

file s  and docum ents a ssocia ted  with S m ith -related  loans. A pproxim ately  

50 FDIC em ployees are involved in this p ro ce ss  and v irtually  every  

relevant docum ent m ust be inventoried , read and analyzed. P h ysica l 

a ssets  such as the approxim ately  20, 000 item s o f furniture and fixtures 

spread throughout USNB's 63 d om estic  locations m ust be located ; lea ses  

on 33 branches m ust be analyzed; and the ow nership status o f  the rem a in 

ing branches m ust be determ ined. At p resen t, the re ce iv ersh ip  has 

acqu ired  2, 774 assets  aggregating m ore  than $420 m illion  in book value,
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including charged o ff loans o f  $6. 7 m illion . This task has been made 

m ore  d ifficu lt by  the d is co v e ry  that re co rd s  o f m any transactions w ere 

not located  on USNB's p re m ise s . As I p rev iou sly  indicated, FDIC is 

using its subpoena pow ers to re co v e r  as m any o f these re co rd s  as 

p o ss ib le . F urth er, at the tim e o f c los in g , there w ere m ore  than 150 

law suits by  or against USNB relating to its norm al banking activ ities 

and FDIC as R ece iv e r  is in the p ro ce ss  o f  assum ing con tro l o f  those 

law su its.

The liquidation is p roceed in g  in an o rd e r ly  m anner and additional 

in form ation  is being developed daily. Our represen tatives have been in 

contact with the m a jor ity  o f debtors and cred ito rs  o f the re ce iv ersh ip  

and are p roceed in g  to a ss is t  debtors in their current prob lem s and to 

advise cred ito rs  o f the requ irem ents for  filing relevant c la im s. I would 

anticipate being able to provide the C ongress with m ore  com plete in fo r 

m ation as to the status o f the re ce iv ersh ip  p er io d ica lly  in the future.
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