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Under the Bank M erger A ct , the F ed era l D eposit Insurance 

C orporation  is the decid ing agency with resp ect to m e rg e r  applications 

in which the resulting bank is either a sta te -ch artered  com m erc ia l bank 

which is  not a m em ber o f  the F ed era l R eserv e  System  or  an FD IC -insured 

mutual savings bank. In addition, the FDIC is requ ired  to pass on all 

m e rg e r  applications involving the acqu isition  o f a noninsured institution 

even i f  the resu lting bank m ay be a national bank o r  a state m em ber bank. 

T hese two p rov is ion s  have requ ired  FDIC rev iew  and d ecis ion  o f 173 

m e rg e r  applications since I becam e Chairm an on A p ril 1, 1970. F orty - 

eight o f these applications involved either "phantom  bank" m e rg e rs  or  

internal reorgan iza tion s , and three m ore  involved the purchase o f 

a ssets  o f a bank that had a lready  failed  by a new ly organized  state non­

m em ber bank. A s to the 122 rem aining app lications, 109 (or 89 percent) 

w ere  approved and 13 (or 11 percent) w ere  denied.

E xcept in two or  three ca ses  w here an em ergen cy  m erg er  was 

approved on traditional banking fa c to rs , every  one o f these 122 app li­

cations resu lted  in a public statem ent issued  at the sam e tim e the FD IC 's
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d ecis ion  was announced, detailing the C orp oration 's  an a lysis , its view  

o f the m ateria l fa cts , and the reason s fo r  its ultim ate d isp osition  o f the 

application . I urge you to rev iew  these s ta tem en ts--on  the 109 approvals 

as w ell as the 13 d e n ia ls --to  get an accu rate  view  o f  how the FDIC 

approaches the wide va riety  o f  factual c ircu m stan ces presented  by p ar- 

ticu la r app lications. T here a re  s im ila r  fa cts , as you know, in many 

app lications, and the public re co rd  o f FDIC reaction  should prove invaluable 

to you in counseling your clien ts and presenting their applications in the 

m ost e ffective  way. I intend to gen era lize  som e o f our reaction s at these 

PLI sem in ars , but the d ecis ion s  th em selves are  c le a r ly  the m ost re liab le  

guides to pred iction .

The F D IC 's 109 approvals during this p eriod  a re  as im portant 

to you as the 13 d en ia ls, but since public attention has been focused  on 

the den ials, a few w ords o f com m ent about the denials m ay be in o rd e r .

Of the 13 den ials, 7 involved banks com peting in the sam e lo ca l banking 

m arket and, in m y v iew , presented  factual c ircu m stan ces indicating 

c lea r  o r  probable v io lations o f Section 7 o f  the Clayton A ct based on

* C opies o f  these m erg er  statem ents m ay be obtained as they are
issued  fro m  the FD IC 's Inform ation O ffice , 550 17th Street, N. W. , 
W ashington, D. C. 20429. They are  subsequently reprinted  on a 
calendar year basis  in the F D IC 's Annual R eport, cop ies  o f  which 
m ay a lso  be obtained from  the C orp oration 's  Inform ation O ffice .
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past bank m erg er  d ecis ion s o f  the United States Suprem e Court. None 

o f these denials was appealed to the cou rts . — The rem aining 6 app li­

cations w ere denied becau se  o f  our con clu sion  that significant potential 

com petition  betw een the two banks would be elim inated o r  that the p r o ­

posed  m e rg e r  would have significant ad verse  consequ ences to the future 

com petitive  structure o f a given state o r  a given banking m arket, without 

overrid in g  public benefits based either on banking fa ctors  or  considerations 

° f  public needs and conven ience. — The FDIC, as you know, is being

M  P rop osed  m e rg e rs  o f V alley  F idelity  Bank and T ru st Com pany and 
Bank o f K n oxville , 1970 FDIC Annual R eport 130; United Mutual 
Savings Bank and State Mutual Savings Bank, 1970 FDIC Annual 
R eport 134; F irs t-C it iz e n s  Bank & T ru st Com pany and The L ucam a- 
K enly Bank, 1971 FDIC Annual R eport 159; W estm inster T ru st C om ­
pany and The Union National Bank o f W estm in ster, 1971 FDIC Annual 
R eport 147; A nderson  Banking Com pany and The State Bank o f L apel,
1971 FDIC Annual R eport 150; F irst-C itizen s  Bank and T ru st Company 
o f South C arolina and Bank o f C h esterfie ld . FDIC opinion B 41 , May 1, 
1972; and A m erica n  Bank and T ru st Co. o f  P a . and Lebanon County 
T ru st Com pany , FDIC opinion B -1 5 , May 31, 1972.

2 / P rop osed  m e rg e rs  o f  Bank o f Hawaii and Hawaiian T ru st Com pany, 
L im ited , 1970 FDIC Annual R eport 137; W ashington Mutual Savings 
Bank and G rays H arbor Savings and Loan A ssoc ia tion , 1970 FDIC 
Annual R eport 141, a ff'd  on recon sid era tion , 1971 FDIC Annual 
R eport 164; The C itizens and Southern E m ory  Bank and The Citizens 
and Southern Bank o f  T u ck er, 1971 FDIC Annual R eport 152; Con- 
tinental Bank and Bank o f  Pennsylvan ia, 1971 FDIC Annual R eport 
155, a ff'd  on recon sid era tion  (August 18, 1972); Chittenden T rust 
Com pany and L am oille  County Bank. FDIC opinion B -1 9 , June 13,
1972 ; and The Pennsylvania Bank and T ru st Com pany and Union 
Bank & T ru st C o.. FDIC opinion B - 24, July 14, 1972.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



-4 -

challenged in the courts on two o f  these six  den ia ls, and we are fu lly  

prepared to defend our actions in each o f them . It rem ains to be 

seen whether Section 7 o f  the Clayton A ct w ill be in terpreted  by the 

Suprem e Court to extend to the factual situations presented by som e of 

these ca se s . Even i f  Section 7 is  not so extended, the Court w ill u lt i­

m ately  have to decide whether the banking agencies n evertheless have 

d iscre tion a ry  authority to deny proposed  m erg er  transactions under 

s im ila r  circu m stan ces .

It has been  said that when it com es to m erg ers  and bank structu re, 

the FDIC has an institutional b ias in favor o f sm all banks, but the 

facts do not support the charge. Most o f the 8,000 nonmember 

co m m e rc ia l banks regu larly  exam ined by the C orporation  a re  indeed 

sm all (the m edian s ize  at y ea r-en d  1971 being $7. 2 m illion  in d ep osits), 

but the la rgest had $1 b illion  in deposits and 118 a ll told had deposits in 

e x cess  o f  $100 m illion . An additional 195 had total deposits o f  between 

$50 m illion  and $100 m illion . In the case  o f F D IC -insured  mutual 

savings banks, the m edian deposit s ize  was significantly  greater

3 / W ashington Mutual Savings Bank v. FDIC, S. D. W ashington,
C iv il No. 45-71C 3; Continental Bank v . FD IC , E. D. Pennsylvania, 
C iv il No. 72-1827.
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($71. 2 m illion ), the la rg est had about $3 b illion  in d ep osits , 129 exceeded 

$100 m illion  in deposits and 59 m ore  w ere  in the $50-100 m illion  range.

Not only do banks with m ore  than $50 m illion  in deposits hold 59 percen t of 

a ll bank d eposits under FD IC 's im m ediate su p erv ision , they account fo r  a 

m a jor ity  o f  the m erg er  applications filed  with FDIC, just as banks o f 

s im ila r  la rge  s ize  account fo r  m ost o f the m erg er  applications filed  with 

the C om p tro ller  o f the C urren cy  and the F ed era l R eserv e  B oard. Thus, 

o f  the 109 m e rg e r  applications approved by the C orporation  since A p ril 1, 

1970, 68 involved one o r  m ore  banks with m ore  than $50 m illion  in deposits, 

as did 11 o f the 13 den ials.

The FDIC re cog n izes  that bank m erg ers  can stim ulate com petition , 

strengthen one or both participating banks and bring  substantial benefits 

to the public by way o f im proved  se rv ice  and conven ience. The C orporation 

is unlikely to approve a m e rg e r , how ever, which in our view  is s ig n ifi­

cantly anticom petitive , unless there a re  com pellin g  banking fa ctors  or  

a dem onstrated d e fic ien cy  in banking se rv ice s  fo r  the general public that 

cannot be co rre cte d  except by the proposed  m e rg e r . C onclusions on each 

o f these item s are  m atters o f judgm ent, o f co u rse , but I would say that if 

the FDIC has an institutional b ia s , it has v ery  little to do with the absolute 

s ize  o f  banks but a great deal to do w ith the num ber o f m eaningful
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com p etitors  available to bank cu stom ers in particu lar states and in lo ca l 

banking m arkets throughout the country. — These d iscu ss ion s , I hope, 

w ill m ake that con cern  c lea r  and how it a ffects  F D IC 's m erg er  d ec is ion s . 

j| MERGERS OF BANKS IN THE SAME LOCAL MARKET

In a ssess in g  the m erits  o f  a typ ica l bank m erg er  application , the 

FDIC fir s t  seeks to determ ine whether the facts presented  indicate a 

v iolation  o f Section 7 o f the Clayton A ct, as in terpreted  by the United 

States Suprem e Court in past bank m e rg e r  d ec is ion s . These d ecis ion s 

indicate that if  a m erg er  betw een existing banks in the sam e lo ca l banking 

m arket p rodu ces "a firm  controlling  an undue percentage share o f the 

relevant m arket, and resu lts in a sign ificant concentration  o f firm s in 

that m arket, " a v io la tion  o f Section 7 is lik e ly  to be found. United States v. 

Philadelphia National Bank, 374 U. S. 321, 363 (1963), quoted with approval 

in United States v . P h illipsbu rg  National Bank, 399 U. S. 350, 366 (1970).

In P h illipsbu rg , the resu lting bank would have con tro lled  19. 2 percent o f 

the demand deposits and 2 3 .4  p ercen t o f the total deposits held at a ll

4 /  The C orporation  has, for  exam ple, approved the m e rg e rs  o f the 
$728 m illion  G reater New Y ork  Savings Bank and the $250 m illion  
Flatbush Savings Bank (1970 FDIC Annual R eport 111), the $608 
m illion  Franklin Savings Bank in the City o f New Y ork  and the 
$423 m illion  Kings Highway Savings Bank (1971 FDIC Annual 
R eport 60), and the $362 m illion  Prudential Savings Bank and 
the $178 m illion  B roadw ay Savings Bank (FDIC opinion B -32 ) 
(O ctober 2, 1972). It was relevant to each  approval that the 
New Y ork  SMSA has over  100 mutual thrift institutions, in ­
cluding at least 28 with m ore  than $500 m illion  in savings 
accoun ts.
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co m m e rc ia l bank o ffice s  in the lo ca l m arket used by the C ourt, and its 

citation  o f the V on 's  G ro ce ry  and the Pabst B rew ing c a s e s —̂  suggest 

that even low er p ercentages m ay constitute an "undue percentage sh are" 

in bank m e rg e r  ca se s . It a lso  appears that the C ou rt 's  re fe ren ce  to a 

"s ign ifican t concentration  o f  firm s  in that m ark et" is related  not to the 

total num ber o f banks which would rem ain  to serve  the m arket if  the 

proposed  m erg er  w ere  approved , but to any significant in crea se  caused 

by the m erg er  in the percentage share o f  the m a rk et 's  co m m e rc ia l bank 

bu sin ess and o ffice s  th erea fter con tro lled  by the two o r  three m ost 

prom inent banks in the m arket.

In applying these antitrust standards, the geograph ic defin ition  o f the 

lo c a l banking m arket b ecom es  c r it ica l. This definition m ay w ell determine 

whether two banks should be con sidered  presen t com p etitors  and what the 

consequ ences o f their p roposed  m erg er  m ay be on the concentration  o f 

lo ca l banking r e s o u rce s . The Suprem e Court has recogn ized  that a d e ­

lineation  o f  the relevant geograph ic m arket fo r  these purposes can seldom  

be p r e c is e , and it rem ains in m any ca ses  one o f the m ost d ifficu lt o f 

agency  determ inations. The Court has said it is  im portant to con s id er 

the p la ces  from  which a bank draws its bu sin ess , the loca tion  o f its 

o ffic e s  and w here it seeks b u sin ess , but the key fa ctor  in its opinions

5 /  United States v. V on 's  G ro ce ry  C o . , 384 U. S. 270 (1966);
United States v. Pabst B rew ing C o . , 384 U. S. 546 (1966).
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seem s to be the area  within w hich a bank cu stom er who is neither very- 

la rge  nor v ery  sm all can, as a p ra ctica l m atter, turn to do his banking 

b u sin ess . In P hiladelph ia , fo r  exam ple, the Court stated that a "w orkable 

com p rom ise  m ust be found" and urged a " fa ir  interm ediate delineation 

w hich avoids the indefensible  extrem es o f drawing the m arket either so 

expansively  as to m ake the e ffect o f the m erg er  upon com petition  seem  

insign ificant, becau se  only the v ery  la rg est bank cu stom ers are taken 

into account in defining the m arket, o r  so narrow ly  as to p lace  [the banks 

in question] in d ifferent m ark ets, becau se  only the sm allest cu stom ers 

are  con sid ered . " United States v. Philadelphia National Bank, 374 U. S. 

321, 361 (1963). The d iscu ssion  in P h illipsburg  on this point was a lso  

oriented  to custom er conven ience. United States v. P h illipsburg National 

Bank, 399 U .S . 350, 361-364 (1970).

B ecause o f this focu s the FDIC pays particu lar attention to the ease 

o f transportation  to and fro m  the bank sought to be acqu ired . Thus, in 

suburban com m unities, the adjacent city  m ight be included i f  com m utation 

to and from  the city  is re la tive ly  convenient for  a significant num ber o f 

potential bank cu stom ers . The availab ility  o f in te r -a rea  bus, ra ilroad  

and subway transportation , and their use by  significant num bers o f 

potential bank cu stom ers would be m atéria l fa ctors  in reaching such a 

con clu sion . In m any areas o f the country, h ow ever, such transportation  

fa c ilit ie s  are  not available and FD IC 's exam ination is lim ited  to the ease 

o f autom obile trave l to and from  o ffice s  o f the bank to be acqu ired . In
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sp a rse ly  populated a re a s , w here the use o f  on e 's  autom obile to drive 

sign ificant d istances is a n orm al routine, the FDIC begins its e fforts  

to delineate the lo ca l banking m arket by exam ining the area within about 

15 m iles  from  each o ffice  o f the bank to be acqu ired . The resulting 

approxim ation  o f the area  within which a potential bank cu stom er might 

be expected  to turn fo r  a lternatives m ight then be cut back  by  such natural 

b a r r ie r s  as m ountains, r iv e r s , parks o r  fo rests  or  by  an interstate high­

way or in corporated  area  that se rv e s , s im ila r ly , as an outer boundary.

In som e ca s e s , w here the bank to be acqu ired  is in a sm all com m unity 

and people are regu larly  drawn to the n earest population centers for 

em ploym ent, shopping o r  entertainm ent, the in itial area m ight be ex ­

panded to include such population centers i f  they are  near the p erim eter 

o f the 15-m ile  zone. In no event, h ow ever, is the C orporation  lik ely  to 

expect a d issa tis fied  bank cu stom er to trave l m ore  than 25 m iles  to seek 

out a banking a lternative. On the other hand, in areas o f  re la tive ly  high 

population density which do not have m ass transit fa c ilit ie s , a reasonable 

d istance within w hich to expect a bank cu stom er to seek a lternatives might 

be sign ificantly  le ss  than 15 m ile s . The FDIC is attem pting, in short, to 

delineate a re a lis t ic  geograph ic area within w hich a potential bank custom er 

m ight turn fo r  banking se rv ice  i f  he b ecom es  d issa tis fied  with the bank being

acqu ired .
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Standard M etropolitan Statistical A re a s , som e o f  which cov er  very  

large geograph ic a re a s , m ay o r  m ay not be used by the FDIC to d e ­

lineate the relevant lo ca l m arket depending on whether or not the SMSA 

in question approxim ates the geograph ic area we would derive  from  our 

own p ro ce s s . If it d oes , we a re  lik e ly  to use the SMSA as a m atter o f 

conven ience. If it does not, the FDIC uses the geographic area  derived  

by the p ro ce ss  p rev iou sly  d escr ib ed . M oreov er , i f  the area  fro m  which 

a bank, p articu larly  a sm all country bank, draw s the bulk o f its busin ess 

is sign ificantly  sm a ller than the relevant geographic m arket area  derived  

by the FDIC p r o c e s s , the C orporation  w ill use the latter as m ore  consistent 

with the Suprem e C ou rt's  com m ents on the subject.

A ssum ing two banks a re  com peting within a lo ca l banking m arket so 

defined, what are  their chances o f su ccess  in consum m ating a proposed  

m erg er?  O bviously, the c lo s e r  their facts a re  to those presented  in 

P h illipsbu rg , the m ore  unlikely FDIC approval b e co m e s . On the other 

hand, the C orporation  has approved a substantial num ber o f bank m erg ers  

between two banks in the sam e lo ca l m arket during the past two and a half 

y ea rs . T hese approvals tend to fa ll into two ca te g o r ie s , depending on the 

econ om ic ch a ra cte r is tics  o f  the m arket involved.

In the fir s t  ca tegory , the lo ca l banking m arkets have been o f sub­

stantial population and norm al econ om ic activ ity . P rop osed  m erg ers  o f 

banks within such m arkets have been  approved with re la tive  ease w here 

the two banks together con tro lled  10 percen t or le ss  o f the m a rk et 's  total
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banking r e s o u r c e s , w here the resu lting  bank would continue to fa ce  s ig ­

n ificant com petition  fro m  one or m ore  banks with la rg er  shares o f the 

lo ca l m arket, and w here a sign ificant num ber o f banking a lternatives 

re la tive  to the m a rk et 's  total population would rem ain  for  a d issa tisfied  

bank cu stom er. —/ The C orporation  has a lso  approved two applications 

w here these sam e conditions p reva iled , except that the resu lting bank 

held m ore  than 10 percent but le s s  than 15 percen t o f the total com m ercia l 

bank IPC deposits in the m arket. In each ca se , the m erging bank was a 

re la tiv e ly  sm all bank and held such a sm all percentage share o f the market's

6 /  See, e. g. F irs t  State Bank o f O regon  and The Multnomah Bank,
1970 FDIC Annual R eport 91; The W arw ick Savings Bank and 
Orange County Savings and Loan A sso c ia t io n , 1970 FDIC Annual 
R eport 107; Flatbush Savings Bank and The G reater New Y ork  
Savings Bank, 1970 FDIC Annual R eport 111; The F a rm ers  and 
M erchants Savings Bank and The Lone T re e  Savings Bank, 1970 
FDIC Annual R eport 117; W estch ester County Savings Bank and 
The Bank fo r  Savings o f  W estch ester , 1971 FDIC Annual R eport 
41; Kings Highway Savings Bank and The Franklin  Savings Bank 
in the City o f New Y o rk , 1971 FDIC Annual R eport 60; Civic 
Center Bank and T ru st C o . and The South East National Bank
o f C h icago , 1971 FDIC Annual R eport 83; B arcla y  Bank and 
T ru st Com pany o f B oston  and United States T ru st C om pany,
1971 Annual R eport 126; F irs t  Bank o f  Savannah and Industrial 
Bank o f Savannah, FDIC opinion B -7 , A p ril 17, 1972; T ra cy  - 
C ollins Bank and T ru st Com pany and A m erica n  National Bank, 
FDIC opinion B -1 3 , May 23, 1972; Caddo T ru st and Savings 
Bank and The Oil City Bank, FDIC opinion B -3 1 , August 31, 
1972» B roadw ay Savings Bank and Prudential Savings Bank,
FDIC opinion B -3 2 , O ctober 2, 1972; and C om m ercia l Security  
Bank and M urray State Bank, FDIC opinion B -3 4 , O ctober 10, 
1972.
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total deposits that the d egree  o f actual com petition  lik ely  to be e lim i-
7 /

nated by the m erg er  proposed  could be ch aracterized  as insubstantial.

In the second ca tegory , the lo ca l banking m arkets have a ll been under 

40, 000 in population, econ om ic activ ity  has been  sluggish  at best and in a 

number o f ca ses  substantially d epressed  becau se  o f unem ploym ent, a 

declining population, or  in com e leve ls  w ell below  national o r  statewide 

averages . In such m ark ets , the FDIC has perm itted  the m erg er  o f 

severa l v e ry  sm all banks, m ost o f them  under $5 m illion  in s ize , into 

som ewhat la rg e r  banks even though the resu lting bank would have a 

percentage share o f the m a rk et 's  total banking re so u rce s  substantially 

higher than those enjoined by the Suprem e Court in m ore  populous and 

affluent m arkets. —̂  In each such ca se , how ever, the FDIC has

7 / South Side Bank and T ru st Com pany and East Scranton Bank,
1971 FDIC Annual R eport 34; Johnstown Bank and T ru st Company 
and Com m unity National Bank o f P ennsylvan ia , FDIC opinion 
B -2 6 , August 4, 1972.

8 / See, e. g. L in coln  County Bank and G leason  State Bank, 1971 
FDIC Annual R eport 36; M illersb u rg  T ru st Com pany and 
F a rm e rs ' State Bank o f D alm atia, 1971 FDIC Annual R eport 
109; The F irs t  State Savings Bank o f Gladwin and The State 
Savings Bank o f H arrison , FDIC opinion B -6 , M arch 31, 1972;
The Kentucky Bank & T ru st Company and P lanters Bank, FDIC 
opinion B - 17, June 13, 1972; C itizens State Bank and T ru st 
Com pany and The F a rm ers  Bank o f Leona, FDIC opinion B -2 0 ,
June 29, 1972; M erchants and F a rm ers  Bank and P eop les Bank 
o f Durant, FDIC opinion B -2 5 , July 14, 1972; and C itizens Bank 
and T ru st Com pany and The H.Y .  Davis State Bank, FDIC opinion 
B -3 0 , August 31, 1972. CF. C itizens Bank and Bank o f S im pson- 
v i l le , 1970 FDIC Annual R eport 71; and M agnolia Bank and C itizens 
Savings Bank, M agnolia, M iss iss ip p i, 1971 FDIC Annual R eport 
103.
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sa tisfied  itse lf  that a reasonable  num ber o f banking a ltern atives, relative 

to the population serv ed , would rem ain  fo r  d issa tis fied  cu stom ers and 

that few , i f  any, le s s  anticom petitive m e rg e r  alternatives w ere available 

to the bank being acqu ired .

II. QUESTIONS OF DE NOVO ENTRY

An in crea sin g  num ber o f the applications filed  with the FDIC these 

days p rop ose  m e rg e rs  betw een banks w hich a re  not cu rren tly  operating 

in the sam e banking m a rk e t--a  re fle ct io n , no doubt, o f  the re la tive ly  

c le a r  restra in ts on proposed  m e rg e rs  o f sign ificant com p etitors  which 

a re  operating in the sam e lo ca l m arket. In dealing with these "m arket 

exten sion " app lication s, there is not yet any defin itive guidance from  

the United States Suprem e C ourt, and the bank regu latory  agen cies have 

been  developing ru les o f their own w hich m ay or  m ay not pass m uster 

when challenged either by  the Departm ent o f Justice or  by applicant 

banks.

In m ost such app lica tion s, a re la tive ly  la rge  branch  bank seeks to 

a cqu ire  a sm a ller  bank operating in a lo ca l banking m arket separate and 

d istinct from  the lo ca l m arkets served  by the la rg e r  bank. In such cases,

the FDIC is lik e ly  to confine its com petitive analysis to the im pact o f 

the proposed  m erg er  in the lo ca l banking m arket served  by the sm aller
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bank , since the m erg er  is unlikely to have any p ercep tib le  e ffect in 

m arkets a lready  served  by the la rg e r  bank. In the occa s ion a l case  w here 

an application  o f this type involves two banks o f re la tive ly  equal size  

which operate in separate m ark ets, the FDIC m akes a s im ila r  exa m i­

nation as to the com petitive im pact o f  their p roposed  m erg er  in each o f

9 /the lo ca l banking m arkets served  by the two banks. —'

If the banking m arket so exam ined appears to be highly co n cen tra ted -- 

that is ,  becau se  the bulk o f  the m a rk et 's  com m erc ia l bank deposit and loan 

business is held by tw o, three or  four ban k s--an d  i f  the bank sought to be 

acquired  is one o f these leading lo ca l banks, the FDIC w ill attem pt to 

evaluate the reasonableness o f  requ iring  the outside bank to enter the 

m arket by  the establishm ent o f a de novo branch , rather than by m eans 

o f the m e rg e r  p roposed . The rationale behind such a requirem ent would 

be to gain fo r  the public the com petitive advantages o f having an additional 

bank o f sign ificant s ize  in the m arket from  w hich to ch oose  its banking 

se rv ice s . When the num ber o f m eaningful options to the banking public 

is as lim ited  as I have hypothesized (and the re so u rce s  o f m ost lo ca l

9 / See, e. g. L ock  Haven T ru st Company and The F irs t  National 
Bank o f State C o lleg e , 1971 FDIC Annual R eport 50; and Elk 
County Bank and T ru st Com pany and The B radford  National 
Bank, FDIC opinion B -4 , M arch 7, 1972.
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banking m arkets are  typ ica lly  concentrated  in tw o, three o r  four banks), 

the FDIC has no d ifficu lty  in subscrib ing  to the view  that "one m ore  is 

b e tte r " . This view  is re fle cted  not only in our m e rg e r  d e c is io n s , but 

a lso  in our d ecis ion s on de novo branch  app lications.

The FDIC inquiry into the reasonableness o f requ irin g  de novo entry 

begins with the relevant statutory authority fo r  dê  novo branching in a 

p articu lar state, but it by  no m eans ends with the d is co v e ry  that such 

branch ing is  leg a lly  p oss ib le . State law , fo r  exam ple, frequently grants 

existing banks with a hom e o ffice  or even a branch  o ffice  in a given co m ­

m unity p rotection  against outside entry except by  m e rg e r . If v irtua lly  all 

the d esira b le  com m unities in a particu lar banking m arket a re  closed  to 

de novo entry by  such p rotective  law s, thereby lim iting  outside banks to 

unattractive loca tion s in sp a rse ly  populated sections o f  the m arket, the 

FDIC would not con s id er it reasonable  to requ ire  o r  expect de novo entry 

by  the outside bank. A ssum ing no sign ificant statutory b a r r ie r s , the

FDIC would next exam ine the econ om ic fea sib ility  o f  de novo branching 

within the m arket. Is th ere , in other w ord s , su fficien t deposit potential 

within a reasonable  p eriod  o f tim e to m ake the establishm ent o f  a de novo 

bran ch  attractive  and profitab le  to an outside bank?

TO/  Q uestions o f  p receden t and structure over  a b roa d er  area  might
still resu lt, h ow ever, in the denial o f  the p roposed  m e rg e r . See the 
d iscu ssion  below  at pages 23 et seq.
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O bviously, the genera l affluence o f the a rea , its econ om ic health and 

the com petition  an outside bank can expect to encounter in the m arket are  

relevant to this determ ination . M ost de novo branches operate at a lo ss  

for  the f ir s t  year o r  two a fter they open, and the p ro fit  to be derived  from  

the branch  in subsequent years  m ust be la rge  enough to o ffse t  these initial 

lo s s e s  and a lso  earn a reasonable return on the bank's investm ent. Taking 

these fa ctors  into account, the FDIC would not con s id er it reasonable to 

requ ire  de novo entry into a m arket o f  average incom e leve ls  w here the 

population fo r  each existing o ffice  was 4, 000 p erson s o r  le ss  and only 

lim ited population growth was p ro jected  over the years  ahead. On the 

other hand, in a fast grow ing m arket w here the in com e leve ls  a re  sub­

stantially above the nationwide average , the fact that the population served  

by each existing o ffice  is 4, 000 p erson s o r  le s s  would not be con tro llin g .

A significant new industrial park or an unusual concentration  o f industrial, 

com m ercia l or s e rv ice  activ ity  would obviou sly  a ffect our view s o f  the 

deposit potential available for  a de novo o ffic e . S im ila rly , a p ro jected  

growth in the m a rk et 's  population o f  10, 000 person s per year would p ro b ­

ably resu lt in a d ifferent con clu sion  as to the feasib ility  o f de novo branching 

than a population growth o f only 1 ,000 p erson s per year or  le s s , even if  

the population per o ffice  existing at the tim e o f the application  approxim ated 

4, 000 person s o f average in com e.
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If the outside bank seeking to enter a m arket w ere  significantly  

sm a ller  than the la rg est institutions a lready established in that m arket, 

the FDIC would gen era lly  not con sid er it reasonable  to requ ire  that bank 

to enter de n ovo , since it could ea sily  find itse lf  at a substantial d isad ­

vantage, v is -a -v is  the established  banks, as it seeks to penetrate the 

m arket. S im ilarly , the C orporation  would not con s id er it reasonable 

to requ ire  de novo entry by a bank without branches or  without the 

m anageria l o r  financial re so u rce s  n ecessa ry  to m ake a su ccess fu l 

entry starting  from scratch .

Once satisfied  that de novo entry is lega lly  p oss ib le , e con om ica lly  

fea sib le  and com p etitive ly  within the capab ilities o f  the outside bank, the 

FDIC attem pts to a ss e s s  whether the absen ce o f  de novo entry by the bank 

in question would have any significant anticom petitive consequences over 

the long te rm  within the m arket. If, fo r  exam ple, the outside bank which 

seeks to m erge  a leading lo ca l bank is one o f  a sign ificant num ber o f 

potential de novo entrants, m any o f whom  are  o f  la rg e r  s ize  than the 

applicant and a ll o f  whom  have had su ccess fu l de novo branching experience, 

p articu la rly  in neighboring m ark ets, the FDIC would tend to downgrade the 

com petitive  im portance o f  having the applicant, as d istinct from  these 

other potential entrants, enter de n ovo . Our reasoning would be that even 

i f  additional com p etitors  o f  sign ificant s ize  w ere  d esira b le  in the m arket, 

other banks a re  even m ore  lik ely  potential entrants through de novo branching
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than the applicant. S im ilarly , i f  the m arket in question, although highly 

concentrated in tw o, three or  four banks in term s of the m arket shares 

o f lo ca l deposits and loans they hold , a lso  contained a significant num ber 

o f other la rge  banks o r  o f  a ffilia tes o f la rge  m ultibank holding com pan ies, 

the FDIC would con sider it le ss  im portant that the applicant m ake its entry 

de novo rather than by  m e rg e r .

In the p ro ce s s  o f  determ ining the a ttractiven ess o f the m arket fo r  

de novo entry, the capacity  o f  an applicant to enter by that route rather 

than by  m e rg e r , and the structual im portance that it be requ ired  to do so, 

the FDIC is a lso  lik e ly  to form  a judgm ent as to the p robab ility  o f such 

entry i f  the m e rg e r  is denied. We would base our con clu sion  in this regard  

on such fa ctors  as recen t de novo branching activ ity  on the app lican t's  part, 

the p rox im ity  o f  its existing o ffice s  to the m arket in question, the a ttra c ­

tiveness o f  that m arket fo r  an expansion-m inded bank re la tive  to other 

areas a lso open to it fo r  de novo branch ing, and any past dem onstrations 

o f in terest by the applicant in entering the sam e m arket.

In som e app lication s, the m anagem ent o f a sign ificant potential entrant 

vehem ently denies any intention to enter the m arket de novo if  its p roposed  

m erger is denied. And usually , quite p lausib le busin ess reasons can be 

offered  to support this representation . The FDIC listen s to such r e p r e ­

sentations - -w ith  I think understandable sk ep tic ism --a n d  weighs them  

against the m ore  ob jective  cr ite r ia  I have m entioned. We re co g n ize , fo r
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exam ple, that acqu iring  an established and v iab le  bank a lread y  operating 

in the d esired  m arket m ay be le ss  expensive and m ore  im m ediately  p ro f­

itable to the outside bank than entry by de novo branch ing. But the initial 

operating lo s s e s  and the investm ent in p h ysica l fa c ilit ie s  requ ired  fo r  

de novo entry can be quite m odest and w ell within the app lican t's  financial 

capability . M oreov er , the p r io r it ie s  established  by a bank 's management 

under one set o f c ircu m stan ces  can w ell change as im portant c ir c u m ­

stances change. U nforeseen  busin ess developm ents m ay im prove  s ig ­

n ificantly  the d es ira b ility , as far as the bank 's m anagem ent is concerned, 

o f  one p oss ib le  m arket for  de novo branching as against o th ers . The 

a ctiv ities  o f com p etitors m ay fo r ce  a change in previous p r io r it ie s  o f  

the bank 's m anagem ent fo r  de novo branch ing, while an im provem ent 

in the bank's p ro fit m argins m ay perm it a m ore  a g g ress iv e  expansion 

p rogra m  than was orig in a lly  thought p oss ib le  by  its m anagem ent. And, 

o f  co u rse , an agency  denial o f  its p roposed  m e rg e r  m ay requ ire  a re con ­

sideration  o f  the bank 's p rev iou sly  exp ressed  intention not to enter 

de n ovo .

In m y v iew , a public agency review ing a bank m erg er  application  

should reach  an independent judgm ent on the re la tive  a ttractiven ess of
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a particu lar m arket fo r  de novo entry and the likelihood  o f an app lican t's

entry by that m eans i f  the m erg er  is  denied, even i f  that judgm ent d iffers  

with the exp ress  intentions o f a bank's m anagem ent. N either the agency 

nor the applicant bank can be certa in  o f what the future h olds, but i f  the 

entry o f additional com p etitors o f m eaningful size  is im portant for  g reater 

public ch oice  and fo r  the déconcentration  o f banking re so u rce s  in a p a r ­

ticu lar lo ca l m arket,there is good reason  to weight the sca les  against 

approval o f a proposed  m e rg e r  which would significantly  lim it the o p p o r ­

tunities fo r  such entry: a m e rg e r  once consum m ated is ir r e v e r s ib le  

w hereas a denial is not. A  future change in a State's banking law s, for  

exam ple, m ight p erm it Statewide branching o r  m erging or the operation  

o f multibank holding com panies on a Statewide b a s is , w here bank expansion 

prev iou sly  was lim ited  to a single county o r  m ulticounty reg ion  o f the 

State. The e ffect o f  this change would be to in crea se  d ram atica lly  the 

number o f potential entrants o f m eaningful s ize  into many lo ca l banking 

m arkets p rev iou sly  re str ic ted  to banks in the sam e county o r  som e ad ­

jacent a rea . A  m erg er  could be quite p rop er ly  denied p r io r  to the change 

in State law , but approved subsequently. Even without a change in State 

law, com petitive  developm ents within the lo ca l banking m arket or  within 

the branching area  which includes it, subsequent to denial, m ight dictate
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a re v e rsa l o f  the agen cy 's  p r io r  d ecis ion . The luxury o f  reexam ination , 

how ever, is not availab le i f  the proposed  m e rg e r  is in itia lly  approved.

A s this im p lies , the agency m ust m ake its judgm ents on the basis  

o f  State law and the com petitive  situation in a given area  as it finds them 

at the tim e o f d ecis ion . You m ay be su rprised  to learn  that a fter c o m ­

pleting the m any facets o f  its analysis into the reason ablen ess o f  r e ­

quiring _de_novo entry rather than perm itting entry by m eans o f the 

m e rg e r  p rop osed , the FDIC found a significant lo s s  o f potential c o m ­

petition  between the two banks involved in only four applications fo r  

"m ark et extension" m e rg e rs  during the last two and on e -h a lf y ea rs . 

T hree o f these applications resu lted  in an FDIC d e n ia l , -^  while the 

fourth resu lted  in an FDIC approval — so le ly  becau se  the potentially 

anticom petitive e ffects  in one lo ca l banking m arket w ere  outweighed 

in our judgm ent by the potentially p rocom petitive  e ffects  in a m uch m ore 

populous and econ om ica lly  v igorou s m a rk e t .—  ̂ The FD IC,in addition,

11/  The C itizens and Southern E m ory  Bank and The C itizens and
Southern Bank o f  T u ck er , 1971 FDIC Annual R eport 152 (finding 
related  to orig in a l acqu isition  in 1965); Continental Bank and 
Bank o f  Pennsylvan ia, 1971 FDIC Annual R eport 155, a ffirm ed  
on recon sid era tion , August 18, 1972; and The Pennsylvania Bank 
and T rust Com pany and Union Bank & T rust Co. , FDIC opinion 
B -2 4 , July 14, 1972.

1^/  F irs t  Seneca Bank and T ru st Com pany and L aw rence Savings and 
T rust C om pany, 1971 FDIC Annual R eport 116.
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approved three other "m arket extension" m erg ers  even though acqu isitions 

by the "m ost lik e ly "  potential entrant w ere  involved becau se  the agency con ­

cluded that the re la tive ly  sm all s ize  o f the acqu ired  bank in its m arket m ade 

the acqu isition  tantamount to de novo e n try .—  One explanation for  the 

re la tive ly  few ca ses in which FDIC has insisted  o n ^ e  novo entry rather 

than entry by  m eans o f the m e rg e r  proposed  m ay lie  in the fact that the 

"m ost lik e ly " potential entrants into a highly concentrated lo ca l m arket 

are  not usually State nonm em ber banks at a ll, but national banks whose 

applications m ust be decided  by  the C om p troller o f  the C urren cy . I p re fer  

to think the sta tistics  a re  som e indication  o f the com m on sense and caution 

FDIC brings to its analysis o f the "potential com petition " d octrin e .

The d iscu ssion  o f de novo entry up to this point has assum ed that the 

two banks seeking to m erge  operate in d ifferent banking m arkets. I would 

note, h ow ever, that significant potential com petition  betw een two banks m ay 

be elim inated by their m e rg e r  even if  they operate in the sam e m arket, 

since de novo branching by both banks in the future within that sam e m arket 

m ay brin g  them into in creasin g  com petition  in the future. In a ssess in g  the 

probability  o f  such de novo branching, the FDIC goes through an analysis

13/  Suburban T ru st Com pany and National City Bank o f B a ltim ore ,
1970 FDIC Annual R eport 63; The C onnecticut Bank and T ru st 
Com pany and The Colum bus Industrial Bank, 1971 FDIC Annual 
R eport 100; and Union T ru st Company and The W inthrop Bank 
and T ru st Com pany, FDIC opinion B -2 2 , July 14, 1972.
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l i . /  United Mutual Savings Bank and State Mutual Savings Bank, 
1970 FDIC Annual R eport 134; W estm inster T ru st Company 
and The Union National Bank o f  W estm in ster, 1971 FDIC 
Annual R eport 147; and A m erican  Bank and T rust Co. o f 
Pa. and Lebanon County T ru st Com pany (FDIC opinion 
B - 15) (May 31, 1972).
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s im ila r to the one I have outlined in "m arket extension" ca se s . Thus, 

in three o f the seven m e rg e rs  denied by FDIC becau se  substantial existing 

com petition  would have been  elim inated , the elim ination  o f  significant 

potential com petition  between the two banks in the future through de novo 

branch ing in the sam e m arket was a lso  cited , thereby providing a sub­

sid ia ry  reason  fo r  F D IC ’ s action , i - t '

m - f u t u r e  STRUCTURE AND THE A LTE R N A TIV E  M ERGER

When an agency denies a bank m e rg e r  becau se  it elim inates a sub­

stantial amount o f existing com petition  within a lo ca l banking m arket, 

it acts to p re se rv e  the num ber o f m eaningful com p etitors  in that m arket 

and to prevent a sign ificant in crea se  in the m arket re so u rce s  held by  the 

acqu iring  bank. Its d ec is ion  m ust o f  n ecess ity  re fle c t  the view  that the 

m arket structure proposed  by the m erg er  is undesirable - -e ith e r  because 

it is  illeg a l o r  becau se  it m ay a d v erse ly  a ffect cu stom ers in the m arket. 

When an agency  denies a bank m e rg e r  becau se  it b e liev es  de novo entry 

by  one bank into the m arket w here the other operates should be required 

instead, its d ecis ion  m ust o f n ecess ity  re fle c t  the view  that the existing 

structure o f that m arket is not as d esira b le  as one in w hich a greater

■
M
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number o f m eaningful com p etitors are  o fferin g  banking se rv ice s  to the 

public. It a cts , not to prevent a reduction  in the num ber o f options 

available to bank cu stom ers , as in the f ir s t  ca se , but to encourage an 

increase in such options. In both ca se s , how ever, the agency is 

expressing  its con cern  for  the structure o f com petition  in a lo ca l banking 

market and for the num ber o f m eaningful options available to the public.

This con cern  fo r  structure is inherent in any e ffo rt  to apply antitrust 

principles to proposed  bank m e rg e rs . Indeed, judgm ents about m arket 

structure have been  assum ed , if  not e x p ress ly  stated, in the m erg er  

decisions o f  the Suprem e Court for  a long t im e - - f i r s t  as to industrial m erg ers  

and m ore  recen tly  as to bank m e rg e rs . This being the ca se , agency efforts  

to maintain o r  even im prove  the num ber o f m eaningful options available to 

the public within a lo ca l banking m arket have been gen era lly  applauded as 

proper ob jectives  o f public p o licy  even if  the w isdom  o f sp ec ific  d ecision s 

are debated. What is m ore  con trov ers ia l today is whether the agencies 

have any obligation  under Section 7 o r , barrin g  that, any d iscre tion  under 

the Bank M erger A ct, to con s id er the lik e ly  im pact o f  a proposed  m erg er  

on com petition  in the future within a geographic area b roa d er than the loca l 

m arkets cu rren tly  being served  by one or m ore  o f the applicant banks.

The FDIC b e liev es  it has that obligation  and that the com petitive 

impact o f a given m erg er  has not been  fu lly  analyzed until its lik e ly  e ffect in 

that b roader area  has a lso  been  a sse sse d . What area  is it that we con sider 

relevant for  this pu rpose , and why?
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In the 34 States which perm it som e fo rm  o f Statewide banking, i. e. , 

Statewide branching or m erging  o r  Statewide operation  o f m ultibank holding 

com pan ies, the FDIC con s id ers  the entire State to be this b roa d er geographic 

area . In States like Pennsylvania, Indiana and Kentucky which perm it only 

m ore  lim ited  fo rm s o f branch ing, the FDIC con s id ers  the county or m ulti­

county reg ion  within which branching or  m erging is  perm itted  as the area 

in addition to the lo ca l banking m arket which should be exam ined. In unit 

banking States, no further inquiry is n e ce ssa ry  so long as m ultibank holding 

com panies a re  not perm itted . Thus, the b roa d er area exam ined by FDIC is 

the w idest geograph ic area  under State law within which the banks involved 

in a p roposed  m erg er  m ay m e rg e , branch  de novo or have bank holding 

com pany a ffilia tes .

Why do we con sider this b roa d er area  relevant and im portant, even if 

econ om ists  would say it is not tech n ica lly  a "banking m a rk et"?  There are 

sev era l rea son s . F irs t , the statutory language o f both Section  7 and the 

Bank M erger A ct p laces restra in ts on proposed  acqu isition s the e ffect o f 

w hich "in  any section  o f the country m ay be substantially to le ssen  com petition". 

It is not at a ll c lea r  to us how the mandate given the agen cies and the courts 

under this form ula  can be given e ffect unless the com petitive  im pact o f the 

p rop osa l is exam ined not m ere ly  in the lo ca l banking m arkets w here the two 

parties have their existing o ffice s  but a lso  in that section  o f the country 

w here they can, under State law , have o ffice s  o r  a ffilia tes in the future.
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Secondly, the Suprem e Court has recogn ized  that the branching area  open 

to two banks under State law m ay help to define the relevant geographic
15/market fo r  purposes o f a ssess in g  the com petitive im pact of their m erg er—  - -  

without apparently rea liz in g  that in m any States this area  can d iffer  m arkedly  

from  the area  in which two m erging banks actually  operate o ff ic e s . T h ird ly , 

it is the area from  which any lis t  o f potential entrants into a particu lar lo ca l 

banking m arket m ust be drawn. The identification  o f the "m ost lik e ly " 

potential entrants, as we have seen , m ay have a cr it ica l bearing  on the 

significance to be attached to any lo ss  o f  potential com petition  betw een 

two parties to a proposed  m e rg e r , one o f which m ight reasonably  be 

expected to enter the o th er 's  m arket by de novo branching if  the m erg er  

is denied. And fina lly , since the b roa d er area is the only area  from  

which new com p etitors  can a r ise  in the future to challenge those banks 

or bank holding com panies with significant com petitive advantages a lready  

in term s o f financial strength and m anagem ent d ivers ity , the fa ilure to 

place restra in ts on the acqu isition  o f sign ificant lo ca l banks by  the la rgest 

banks o r  holding com panies p resen tly  operating in the b roa d er area  can 

prevent sm a ller and interm ediate s ize  banks from  ever mounting a seriou s 

challenge to these la rg er  organizations and can even serve  to widen the 

existing gap in re so u rce s  between these la rg er  organizations and their

15/ United States v. The Philadelphia National Bank, 374 U. S. 321, 
361 (1963).
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n earest com p etitors . Let m e illu strate  with the follow ing n o t-so -h y p o - 

thetica l exam ple.

State X has one m a jor  banking m arket and 10 sm a ller on es, a ll 

e con om ica lly  separate. F ive banks hold about 75% o f the co m m e rc ia l bank 

deposits and loans in each m arket, although individual m arket shares m ay 

range from  10% to 25%. The five  banks in the State's la rg est banking m arket 

a re  sign ificantly  la rg er  than any o f  the other banks, but none has m ore  

than 10% o f the State's total co m m e rc ia l bank deposits o r  loans. Each is 

con siderin g  m a jor  expansion m oves now that the State Legislature has 

changed State law so as to perm it m ultibank holding com p an ies, Statewide 

m erging  a n d /o r  Statewide de novo branching.

O bviously, the com petitive  structure o f  com m e rc ia l banking in that State 

ten yea rs  fro m  now w ill depend in la rg e  m easu re  on how the su p erv isory  

agen cies react to acqu isition  p roposa ls  presented  by  the State's five m ajor 

banks. If each sought to acqu ire  a leading lo ca l bank in the ten sm aller 

m ark ets , and a ll such acqu isition s w ere  approved , State X could w ell have 

only 5 Statewide banks each  o f which operated  in a ll eleven  m arkets with 

no significant com petition  from  any sm a ller  bank and no significant 

potential entrant le ft that m ight se r iou s ly  challenge them  in any m arket 

in the future. Now som e cu stom ers in each o f the sm a ller banking m arkets 

would probably  find the range and quality o f  their banking se rv ice s  im proved,
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with no change in the num ber o f m eaningful options p rev iou sly  available to 

them. Other cu stom ers , how ever, who m ight have had 10 o r  15 m eaningful 

options available to them  p rev iou sly  in two o r  three adjacent m arkets would 

find that their options had been reduced  to 5. In addition, instead o f 

holding 75% o f the deposits and loans in one m arket, the State's 5 la rgest 

banks m ight now hold 75% o f a ll co m m e rc ia l bank deposits and loans in the 

State, and the la rgest m ight have 20% or  m ore  o f the total. A s im ila r 

hypothetical, on a sm aller sca le , could be constructed  in a State which 

moved to countywide or regional branch  banking.

Fortunately, structural changes in banking ra re ly  o ccu r  quite so fast

or quite so sym m etrica lly . But the scep tre  o f Statewide o ligop o ly  is not as

far-fetched  as som e m ay im agine. The State o f V irg in ia , for  exam ple,

changed its banking laws in 1962 to perm it Statewide m erging and Statewide

bank holding com panies. The am icus curiae b r ie f  which V irgin ia  filed  with

1 6 /the United States Suprem e Court in the G ree ley  ca se—  points out som e o f 

the things that have since o ccu rre d . The num ber o f independent banking 

units in the State, p red ictab ly  enough, declined  s ig n ifica n tly --fro m  303 at 

year-end I960 to approxim ately  180 early  in 1971. The number o f com petitive 

alternatives in the State's 50 la rg est c ities  (which range in population from  

the 5, 300 in E m poria to a lm ost 308, 000 in N orfolk ) in crea sed  from  an average 

of 2. 82 to an average o f 3. 96 over  this sam e p eriod . The deposit share o f

16 /  United States v. F irs t  National B an corporation  et a l, D ocket No. 71-103.
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the la rgest lo ca l bank in six  of the State's la rg er  cities  (N orfolk , R ichm ond,

A lexandria , N ewport N ews, Lynchburg and Roanoke) declined  in a range from

8 .6  to 17 .5  percentage points as other large organizations entered these cities

by acqu isition . H ow ever, since acqu isitions of leading lo ca l banks have been

repeated ly  authorized fo r  the State's five la rgest banking organ izations, their

share of total bank deposits in the State a lso  in crea sed , fro m  27. 5% at year-end

I960 to approxim ately  51.7%  in early  1971. The b r ie f  ex p resses  the view

that despite this in crea se  in Statewide concentration  ra tios , com petition  within

lo ca l banking m arkets in V irg in ia  has im proved  sign ificantly  since 1962.

The b r ie f fa ils  to m ention that in 8 of the State's 15 la rgest c ities  three

or m ore  of the State's five la rgest banking organizations rep resen t the majority

17/of banking options available to lo ca l residen ts, that in 12 of these same 15 

c ities  those banks which are am ong the State's five la rgest con tro lled  m ore than 

50%, and in m any ca ses m ore  than 75%, of a ll lo ca l deposits as of June 30, 1970» 

and that very  few  leading banks in any of these cities  rem ain available for

17/ I. e. in A rlington, Chesapeake, F a lls  Church, Lynchburg, N orfolk , 
P etersbu rg , Roanoke and V irg in ia  B each.

18/ The cities involved  and the percentage share of total cityw ide deposits 
held as of June 30, 1970 by those banks which are  am ong the State's five 
la rg est banking organizations are as fo llow s: A lexandria  (55.7% ), 
C harlottesv ille  (53.3% ), Chesapeake (85 .5% ), Danville (53.2% ),
Hampton (73.0% ), Lynchburg (58.7% ), Newport News (86 .2% ), N orfolk 
(89. 7%), P etersbu rg  (89. 2%), R ichm ond (72. 0%), Roanoke (60. 8%) and 
V irg in ia  Beach (83. 9%).
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19/ n
acquisition by som e other banking organization . What is m ore , it is not

at all c lea r  that the acquisition  of these rem aining lead banks by one or

m ore of the State’ s five la rgest organizations w ill be proh ibited .

In North C arolina , to take another exam ple, w here the State's la rgest

banks have been authorized num erous acquisitions of leading banks in lo ca l

m arkets, Statewide concentration  ratios have in crea sed  significantly  in recen t

years. In I960 the State's five la rgest banks held 56. 2% of the State's total

com m ercia l bank deposits , a figure which had risen  to 66. 6% by y ea r-en d  1970.

Here as in V irg in ia , the cla im  has been m ade that Statewide banking has

dram atically im proved  com petition  in lo ca l banking m arkets throughout the

State, by giving lo ca l residents a sign ificantly  greater num ber of a lternatives

from  which to ch oose their banking s e rv ic e s . Yet the fact rem ains that in 9

of the State's 15 la rgest c ities  two or m ore  or these sam e five banks represen t
20 /

the m ajority  of banking options available to lo ca l residen ts, that in 12

of these sam e 15 cities  those banks w hich are  am ong the State's five la rgest 

controlled  m ore  than 50%, and in many cases  m ore  than 75%, of a ll lo ca l deposits

19/ In fact only 10 banks having approxim ately  15% or m ore  of total c ity ­
wide deposits rem ain independent in these 15 c it ie s : 2 in C harlottesv ille ,
1 in Chesapeake, 1 in D anville, 1 in Hampton, 2 in Portsm outh, 1 in 
Richm ond and 2 in Roanoke.

20J  I. e. , in G reen sboro , W inston -Salem , High Point, A sh ev ille , F ayettev ille , 
Gastonia, W ilm ington, Burlington and R ocky Mount.
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21 /as of June 30, 1970 ,—  and that very  few  leading banks in any of these
2 2 / 1

c ities  rem ain available fo r  acqu isition  by som e other banking organization.

The question rem ains whether a bank agency which rev iew s the "market

extension" m erg ers  of the la rgest banks in a State or branching area  should

be con cern ed  about these longer run structural developm ents so long as no

existing com petition  between the parties is  elim inated and so long as de novo

entry by the la rg e r  bank is not v iew ed as a reasonable a lternative.

The FDIC b e lieves the answ er to this question should be "y e s "  for  a

num ber of rea son s . F irs t , it seem s incongruous to bar m erg ers  in a

lo ca l banking m arket under the antitrust laws that m ight lead to a concentration!

1 of assets  approaching 19. 2% of the m arket total and yet perm it sim ilar increasj

in concentration  over even broader geographic areas such as a State or a
23 /

m ulti county reg ion a l branching a rea . Is an o ligop o ly  of la rg er  units

21 / The c ities  involved  and the percentage share of total cityw ide deposits 
held by those banks which are  am ong the State 's five  la rg est are as 
fo llow s : A sh ev ille  (86 .3% ), Burlington (89. 2%), C harlotte (94.7% ), 
Durham (52. 1%), F ayettev ille  (66 .6% ), G reensboro (98. 9%), Greenville 
(86 .6% ), High Point (69 .7% ), R aleigh (92 .2% ), W ilm ington (84.0% ), 
W ilson  (52 .3% ), and W inston -Salem  (99 .4% ).

22 / In fact, only 8 banks having approxim ately  15% or m ore  of total citywide 
deposits rem ain  independent in these 15 c it ie s : 1 in Durham, 1 in 
Gastonia, 1 in High Point, 2 in Kannapolis, 2 in R ocky Mount and 1 in 
W ilson (which a lso  has m ore  than 15% of cityw ide deposits in Fayetteville).j 
Of these 8 banks, three rep resen t the State's seventh, ninth and tenth 
la rg est banks.

23 / A fo r t io r i , if  a la rge  bank in a populous and econ om ica lly  vibrant local 
m arket, branching area  or State a lready  has 19.2%  of the banking 
re so u rce s  in its lo ca l m arket or branching area , it would seem  even
m ore  incongruous to perm it it to acqu ire  another bank of any size 
within the sam e lo ca l m arket or branching area , absent m ost unusual 
c ir cu m sta n ces . The future growth o f such a bank m ight p rop er ly  be 
lim ited  to de novo expansion and internal growth.
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operating over a la rg er  area  som ehow  le ss  offensive under the antitrust 

laws than an o ligop o ly  of sm a ller ones operating in a lo ca l m arket? Secondly, 

it is obvious that every  m erg er  of a leading lo ca l bank approved for one of 

the la rgest banks in a State or branching area prevents som e other bank 

or bank holding com pany fro m  acquiring the sam e lo ca l bank. Since the 

largest banks in a given State or branching area  are usually the ones best 

able to m ake the m ost attractive o ffe rs  to sm aller banks, such approvals 

encourage further acqu isitions by the sam e banks of leading banks in other 

lo ca l m arkets. The e ffect of a se r ie s  of such m erg ers  is to deny to 

in term ed ia te -s ized  banks and bank holding com panies im portant building 

b locks they m ay need to b ecom e truly effective  and significant com p etitors 

as against the la rgest banks in a givenState or reg iona l branching area . At 

the sam e tim e, such m erg ers  m ay widen the gap in re so u rce s  and area 

coverage between the la rgest banks and their n earest com p etitors in the 

in term ed ia te -s ized  ranks.

By contrast, a d ifferent m erg er  p o licy , which prevents the acqu isition  

of leading lo ca l banks by those a lready w ell in the com petitive lead within the 

la rger Statewide or reg ion a l area  and encourages their acqu isition  instead by 

in term ed ia te -s ized  organizations, could lead in m y hypothetical exam ple 

to 10 or 15 e ffective  Statewide com p etitiors , rather than 5, and to lo ca l 

banking m arkets in which the num ber of m eaningful options available to lo ca l 

residents was substantially la rg er  than the 5 such options p resen tly  available
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to them . It would attem pt, in other w ord s , to m axim ize , rather than 

m in im ize , the num ber of significant com p etitiors  in each of the m arkets 

involved.

Such a m erg er  p o licy  p roceed s  on the basis  that potential com petition 

between two banking organizations can b ecom e actual com petition  in the 

cou rse  of tim e not m ere ly  by the entry of one de novo into the m arkets 

served  by the other, but by one or m ore  alternative m erg ers  as w ell. Thus, 

in m y hypothetical, if  the acqu isition  of a leading lo ca l bank by one of the 

State's five la rgest w ere  denied, the applicant m ight turn to a sm aller, less 

sign ificant bank in the sam e m arket, w hose acquisition  would bring  it into 

actual com petition  with the lead bank it had p rev iou sly  sought to acquire.

The latter m ight in turn be acqu ired  by a banking organization  headquartered 

in the sam e city  as the State's five la rgest banks, thereby im proving its 

capab ilities in that m arket as against the five la rg est. Or it could be acquired 

by a bank holding com pany operating outside the m a jor city  which was seeking 

to im prove  its com petitive capab ilities b e fore  attem pting to enter the State's 

la rg est m arket and to com pete there with the State's five la rgest banks. In 

each of these ca se s , banks not p rev iou sly  in com petition  could becom e actual 

com p etitors  in the future.

The FDIC recog n izes  that pursuing such a m erg er  p o licy  m ay involve a 

tra d e -o ff  in many ca ses  between im m ediate im provem ents in banking service 

and com petition  in a p articu lar lo ca l m arket and the lo n g e r -te rm  possibility
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of even m ore  v igorou s com petition  and a significantly  greater num ber of

m eaningful options fo r  residents o f many lo ca l m arkets. The FDIC a lso

recogn izes  that a m erg er  p o licy  which seeks to m axim ize the num ber of

significant com p etitors in lo ca l m arkets throughout a State or reg iona l

branching area  assum es that m ost lo ca l m arkets can profitab ly  absorb  a

greater num ber o f com p etitors than they have today - - a n  assum ption the

C orporation 's  re se a rch  e fforts  and experien ce  with de novo branching would

indicate to be w ell-fou n ded . Given this ch o ice , between lim ited  im provem ents

in se rv ice  and com petition  in a particu lar lo ca l m arket and the lon ger-ru n

p ossib ility  of m uch greater com petition  and public ch o ice  in a la rg er  num ber of

loca l m arkets, FDIC has opted for  the la tter, and this p o licy  is  re fle cted  in

our three rem aining denials, each of which was p r im a rily  con cern ed  with
24 /

som e aspect o f Statewide or reg iona l structu re.

24/ Bank of Hawaii and Hawaii T rust Com pany, L im ited , 1970 FDIC
Annual R eport 137; W ashington Mutual Savings Bank and Grays H arbor 
Savings and Loan A sso c ia tio n , 1970 FDIC Annual R eport 141, a ff 'd  
on recon sid era tion , 1971 FDIC Annual R eport 164; and Chittenden 
T rust Com pany and L am oille  County Bank, FDIC opinion B-19*
June 13, 1972.
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D espite this lengthy d iscu ssion  of the com petitive fa cto rs  con sidered  

by FDIC in its action  on m erg er  applications that com e b e fore  it fo r  

d ecis ion , I would restate  in conclusion  what the statistics  of our m erger 

d ecis ion s show that in the vast m a jority  of ca se s , we find no significant 

anticom petitive e ffects  fro m  p rop osed  m e rg e rs , and this is true in both 

"s in g le -m a rk e t” and "m ark et extension" ca se s . When this pre lim in ary  

conclusion  has been reached , FDIC approval is  read ily  given to an 

application  since v irtually  any im provem ent in banking se rv ice , even 

fo r  lim ited  num bers o f bank cu stom ers , w ill su ffice  as a dem onstration 

that public needs and conven ience w ill be served . On the other hand, 

when a con trary  con clu sion  has been reached  on the com petitive fa ctors , 

it is  unlikely that an applicant w ill be able to dem onstrate su fficient benefits 

to the com m unity to w arrant FDIC approval.
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