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We have now completed ten years  o f experience under the Bank 

M erge r  Act o f I960 - - a  decade which has frequently been exasperating 

for banks, superv isory  authorities, the Antitrust D ivis ion and the Courts.

We a re , o f course, dealing with d ifficu lt, and stil l  evo lv ing, concepts 

of competition. Beyond that, we must take into account the economics of 

banking s e rv ice  in a given community, the banking needs and convenience of 

the public, and, occas ionally , the operational problem s o f a bank which seeks 

to m erge . Adv ice  must be given, and decisions made, within the fram ew ork  

of d iffer ing  state laws that have a c lea r  bearing on the a lternatives  to m e rg e r  

that a re  availab le and within the fram ew ork  o f a complex regu la tory  structure 

in which a m u ltip lic ity  of agencies at both F edera l and State leve ls  can influence 

the final result. I think it hard ly a surprise , under these circum stances, that 

proposed m e rg e rs  which appear on their face to present s im ila r  facts may 

u ltimately have quite d ifferent fates.

An explanation o f why these d ifferences  occur is not an endorsement 

of the present system. I b e lie ve ,  in fact, that the present d iv is ion  of 

adm in istrative authority over  bank m erg e rs  has had severa l unfortunate 

consequences: it has obstructed the development o f a rational and consistent 

public po licy  on bank m erge rs ;  it has encouraged d isrespect for the standards 

of competition set forth in the A c t and in Supreme Court decis ions; and it has 

aggravated problems o f com petit ive  imbalance within the nation's dual banking

system.
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But i f  the past ten years  have exposed the defic ienc ies  inherent in 

a tr ipart ite  adm inistration o f bank m erg e r  po licy  among the three Federa l 

bank agencies , they have also seen a number o f  substantive bank m e rg e r  

issues settled, part icu la r ly  in the years  since 1966. The standards o f 

Section 7 o f the Clayton A c t  a re  applicable in determ ining whether the e ffect 

o f  a proposed bank m e rg e r  "m ay  be substantially to lessen  com petition" in 

any section o f the country within the meaning o f the Bank M erg e r  Act. A  

proposed m e rg e r  found to "have anticom petitive  e ffects  as judged by the 

standards norm ally  applied in antitrust ac tions" m ay neverthe less  be approved 

i f  the deciding agency finds that these anticom petitive  e ffects  "a re  c le a r ly  

outweighed in the public in terest by the probable e ffec t o f the transaction 

in m eeting the convenience and needs of the community to be served . " —

On this issue, the burden o f p roo f has been placed by the Supreme Court 

on the banks involved, with the requ irem ent that they show that the expected 

benefits in term s of convenience and needs o f the community to be served  

cannot reasonably be achieved through other, less anticom petit ive , means. 2/ 

Whereas p r io r  to 1966, it was unclear what weight the deciding agency was to 

place on its analysis o f  the various com petit ive  fac tors , as distinct from  

banking factors and convenience and needs, it now appears that the com 

petitive  factors are  to be assigned a p r im a ry  weight, although the other

1 1 United States v. F ir s t  National City Bank of Houston,
386 U. S. 361 (1967).

2/ United States v. Th ird  National Bank in N ash v i l le ,
390 U. S. 171 (1968).
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factors must s t i l l  be considered. The only d ifficu lty  w ith  that is that some 

com petitive  e ffects  o f a m e rg e r  m ay be pro com petit ive  while other com 

petitive e ffects  o f the same m e rg e r  m ay be anti com petitive.

In the Ph illipsburg  case decided last June, the Supreme Court fo r  the 

f ir s t  tim e considered the proposed m e rg e r  of sm all banks in a banking m a r 

ket o f lim ited  population.^/ But the Court's  opinion, in some respects 

unanimous and in other respects  divided 5-2 (with two justices abstaining), 

is l ik e ly  to a ffect a l l  bank m e rg e r  ac tiv ity  in the years  ahead. The fact that 

one bank was $25 m ill ion  and the other $17 m ill ion  in asset s ize  m ay actually 

be the least important aspect o f the case, except as a rem inder that a lm ost 

85% of a ll banks in the United States are  below $25 m ill ion  in asset s ize.

That the Court was unwilling to w rite  into the Bank M erg e r  A c t  or the Clayton 

Act a loophole o f that magnitude is not surpris ing when both acts seem  to 

requ ire  a com petitive  analysis based on re la t ive  s ize  and influence withih 

a given market.

Of g rea ter  importance, it seems to m e, was the Court's  treatment o f 

the re levant product m arket or " line  o f com m erce "  issue, its determ ination 

of the re levan t geographic markets for  assess ing com petitive  impact and 

community convenience and needs, and its v iews as to the share of a m a r 

ket which constitutes a v io la tion  o f  Section 7 o f the Clayton A c t for purposes 

o f the Bank M erg e r  Act.

U. S .____ (decided3/ United States y, Ph illipsburg  National Bank, 
June 29, 1970).
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In 1963, as you know, the Court had determ ined that the appropriate 

line o f  com m erce  fo r  judging the proposed m e rg e r  o f two la rge ,  fu l l-se rv ice  

com m erc ia l  banks in the m etropolitan  Philadelphia area  was "com m erc ia l  

banking", without regard  to the competition which such banks w ere  conceded 

to face from  a v a r ie ty  o f non-bank sources in one or m ore  o f the loan, deposit 

or trust s e rv ic es  which they o ffe red  their cu s tom ers .—  ̂ In Ph il l ip sbu rg , 

the Court rea ff irm ed  that determ ination, although the banks involved depended 

much m ore  heav ily  on t im e and savings deposits from  re ta il  customers and 

made many m ore  m ortgage  loans to individuals than the b ig  city banks in the 

Philadelphia case. Despite the g rea te r  s im ila r ity  o f the banks in Phillipsburg 

with mutual thrift  institutions, the Court found that the "c lu s te r  o f products 

and se rv ic es  term ed com m erc ia l  banking" had an economic sign ificance well 

beyond the individual products and se rv ices  involved, so that it was not 

appropriate  to consider the extent to which savings banks, savings and loan 

associations or other financial institutions provided se rv ic es  in the same 

geographic m arket s im ila r  to the s e rv ic es  o ffe red  by the m erg ing  banks.

W hatever v iew s bankers, econom ists, law yers  or the agencies them 

se lves  m ay have as to the m er its  o f the Court's v iew , I regard  it as settled 

that in the typ ica l com m erc ia l bank m e rg e r  case, the dec is ive  line o f com 

m erc e  fo r  assess ing  com petit ive  impact within the meaning o f the Bank 

M e rg e r  A c t  is lim ited  to the products and se rv ices  provided only by com 

m e rc ia l  banks in the re levant geographic m arket. A  s im ila r  analysis would

4/ United States v. Philadelphia National Bank, 374 U. S. 321 (1963).
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seem to requ ire  that in a m e rg e r  o f  mutual thrift  institutions they a lso be 

treated separate ly  from  other financial institutions where the "c lu ster  o f 

products and s e r v ic e s "  they can o ffe r  includes deposit accounts at in terest 

rates higher than the rates com m erc ia l banks and certain  other types o f 

financial institutions can o f fe r  on the same accounts. On the other hand, 

where specia l loca l c ircumstances p reva il  (as, for example, in a state 

where mutual savings banks genera lly  control com m erc ia l bank a ff i l ia tes ),  

a combined line o f com m erce  may be appropriate. Or, i f  mutual savings 

banks or savings and loan associations obtain unlimited checking account 

powers in the future, the Court's  " l ine  o f co m m erce "  analysis may have to 

be reexam ined because o f its past emphasis on the economic importance of 

the demand deposit function and its uniqueness to com m erc ia l banking. A  

sim ilar reexamination might fo llow  the elim ination o f d ifferences  in rates 

authorized and paid on savings accounts in mutual thrift institutions. Absent 

such local circumstances or changes in the powers o f financial institutions, 

the separation of com m erc ia l banks from  other institutions that compete 

with them only in part appears to be requ ired "by the standards norm ally  

applied in antitrust actions" which now are  incorporated in the Bank M e rg e r  

Act.

The Court in Ph il l ip sbu rg also rea f f irm ed  its 1963 approach to the 

definition o f  the re levant geographic m arket within which com petit ive  im 

pact should be assessed . This stressed  the "m arket area  in which the 

se ller operates and to which the purchaser can practicab ly  turn for  supplies. "
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The "m arket area  in which the s e l le r  opera tes "  is located by re fe ren ce  

to the places from  which it draws its business, the places where its offices 

a re  situated, and the places where it seeks its banking business. A t least 

two, and poss ib ly  a la rg e r  number o f geographic m arkets , may be relevant 

under a reasonable application o f this standard. The obvious ones are  the 

geographic areas from  which the two banks de r ive  the bulk o f their banking 

business. Frequently  these are  the same for  both banks, as in Phillipsburg, 

or they may over lap  in part. I f  the o ff ices  o f  the two banks a re  located at 

some distance from  each other, and one bank is s ign ificantly  la rg e r  than the 

other, the trade area  o f the sm a lle r  bank w il l  undoubtedly be examined more 

c lo se ly  than the trade area o f  the la rg e r  bank, since it is in that area  that 

such a m e rg e r  w il l  usually be found to have its grea test com petitive  impact.

This discussion would not be complete without noting further that the 

Court found a m e rg e r  proposal anticom petitive  within the meaning of the 

Clayton Act, and hence within the meaning of the Bank M erg e r  A ct, where 

one bank controlled  only 11. 3% o f  the total demand deposits within a relevant 

geographic m arket and the other bank controlled only 7. 9% of such deposits 

in the same m arket, fo r  a combined total o f  19. 2%. This was a share of the 

m arket substantially below that found anticom petitive in p r io r  bank m erger  

cases, but com plete ly  consistent with Clayton A c t  precedents in nonbank 

m e rg e r  cases, some of which involved much low er  percentages than those in 

Ph illipsburg.
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Given the v iew  that these figures establish a prima fac ie  case of 

anticompetitiveness, and given the heavy burden banks have of proving 

community convenience and needs to justify  an anticom petitive m e rg e r ,  

it is unlikely that many m e rg e rs  o f v iab le  banks a lready competing in the 

same m arket can be justified. In this connection, it is worth noting that 

the Court in Ph illipsburg further held that "convenience and needs" may 

not be evaluated in an area sm a lle r  than the geographic m arket used in 

assessing com petitive  impact. Fu rtherm ore , it is not enough to show 

that the proposed m e rg e r  would benefit m em bers  of the public in terested, 

for example, only in la rge  loan and trust s e rv ices ;  the m erg ing  banks must 

also show that a ll seekers o f banking se rv ices  in the re levant area  would 

benefit. The final hurdle is that the banks must a lso establish that these 

benefits cannot reasonably be achieved by some other, less anticom petitive, 

means.

The Ph illipsburg  decis ion has le ft  a number of p ractica l prob lem s in 

the areas it discussed and a number o f basic substantive issues yet to be 

resolved by the Court. F o r  example:

--  The Court's discussion of the re levant geographic m arket fo r  

purposes of com petitive  analysis stil l leaves considerable agency 

d iscretion  in defining the exact geographic extent o f that m arket, 

particu larly  in m etropolitan  areas where state law lim its  the right 

to branch to an area  sm a lle r  than the draw o f the banks involved 

for deposit and loan business. We have been admonished that the

relevant m arket must be neither so broad as to m in im ize  obvious
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anticom petitive  e ffects  nor so narrow  as to ignore , unrea lis t ica lly , 

the com petit ive  influences actually at work  within the m arket. M o r e 

o ve r ,  in many banking m arkets , the inclusion or exclusion of deposit 

and loan figures fo r  o ff ices  or institutions o f the same type on the 

per iphery  o f the core  area o f the m arket, can make a substantial 

d if fe rence  in one's v iew  of the probable com petit ive  e ffec t o f a given 

m e rg e r ,  even in analyzing present or d irec t  competition.

- - I n  actual situations presented to it fo r  decis ion , the Supreme 

Court may or m ay not adhere to its dictum in the Ph illipsburg 

case that c ities "w ith a population exceeding 10, 000 and the ir  

env irons" can be v iewed as an "econom ica lly  s ign ificant" section 

o f the country fo r  purposes o f applying norm al antitrust standards.

I f  the Court fo llows this dictum, w il l  it  go below 10,000 people in 

an appropriate case?

- -  Many banking m arkets have had h is to r ica lly  only three, four, five  

or s ix  banks. W il l  the Court adhere to its v iew  that 19. 2% o f such a 

m arket is anticom petit ive  on its face? W il l  the Court go low er  than 

19. 2% in other cases by applying the v e ry  low concentration ratios 

o f Section 7 cases outside the bank m e rg e r  fie ld?

- -  Where the re levant geographic area  of actual, existing com 

petition is not the same as the area  of potential competition under 

State law, must the com petit ive  impact o f the proposed m e rg e r  be
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separate ly  assessed  within both area? In States where branch 

banking is authorized only on a countywide or regional basis , is 

the com petitive  structure of the entire State neverthe less  re levant 

i f  Statewide holding companies a re  possib le, or i f  Statewide 

m erg e rs  a re  perm itted , but de novo branching is lim ited  to the 

sm a lle r  area? I f  such la rge  and populous areas a re  relevant, 

should not the concentration ratios for  prim a facie  an ticom 

petitiveness be sign ificantly  lower?

- - I f  the potential fo r  future competition between the two m erg ing  

institutions, e ither through de novo branching or through an 

a lternative  m e rg e r ,  is conceded to be a re levant com petitive  

factor, what weight should be assigned to an anticompetitive 

e ffec t in this area  when there a re  p rocom petit ive  e ffects in the 

area of d irec t  and im m ediate competition?

--  Should not consideration be given as w e l l  to the precedent 

e ffec t an approval may have on the long range structure o f com 

petition in a given m arket, particu lar ly  i f  it can lead to a la rge  

m arket dominated by only a handful o f banks?

--  To what extent must the deciding agency examine the a lte rn a 

tives which may be availab le , e ither in ternally  or by outside 

assistance, to provide the a lleged  benefits in banking se rv ice  

or to solve an operating prob lem  i f  the proposed m e rg e r  ap

pears to be anticompetitive?
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It is apparent from  reading the decisions and the com petit ive  factors 

reports  of the three F edera l agencies that the ir  d isagreem ents on one or 

m ore  o f these item s w i l l  continue. Individual v iew s , m o reo ve r ,  on the 

weight to be given each factor in a r r iv in g  at a final decis ion to approve or 

d isapprove, even i f  such factors a re  considered, w i l l  continue to va ry , 

since it is in this area  that subjective v iews and personal experience o f 

the public o ff ic ia ls  involved can so eas ily  influence the final outcome.

You have been discussing among other things at this conference the 

Bank Holding Company A c t  of 1956 and its most recent amendments en

acted last year. In the bank holding company area , the d iv is ion of authority 

between the three F edera l agencies has, o f  course, not been followed.

Instead the final authority has been assigned to the F edera l R ese rve  Board, 

a solution which I supported both as New York  State Superintendent of Banks 

and as Chairman o f the F ed era l Deposit Insurance Corporation. I be lieved  

then, as I do in the bank m e rg e r  fie ld , that the in terests o f fa irness, 

p red ictab ility  and rationality  a ll requ ire  a single agency with the power to 

decide m atters so basic to a bank's com petit ive  position. While individual 

m em bers  of the Board of G overnors  may d isagree  with a particu lar decision, 

I am confident that a consistent trend of decisions w il l  be evident under the 

Bank Holding Company Act, even though such consistency has so far eluded 

the banking industry and the superv isory  agencies under the Bank M erg e r

Act.
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With these two experiences to choose from , I be lieve  the tim e has come 

for the Congress and a ll in terested  parties to reexam ine the d iv is ion  of 

authority among the three F ed e ra l  banking agencies which has been requ ired  

by the Bank M e rg e r  A c t  but not by the Bank Holding Company Ac t .  In m y  

view , the area  of bank m e rg e rs  is just as important, i f  not m ore  important, 

to a bank's com petit ive  position in its m arket than its ab il ity  to acquire non

bank a ff i l ia tes  through a holding company parent.

The Bank M e rg e r  A c t  i ts e l f  indicates that a d es ire  fo r  uniform  standards 

is the reason the two nondeciding agencies, as w e ll as the Department of 

Justice, have been given an opportunity to submit their v iews on the c o m 

petitive fac tors  of a m e rg e r  proposal to the other agencyD It was the Con

gress iona l v iew , as expressed  in the Senate report  that preceded the enact

ment of the or ig ina l A c t  in I960, that the C om ptro lle r  of the Currency, the 

Federa l R e s e rv e  Board and the F ed e ra l Deposit Insurance Corporation

". . .m ust r e v iew  applications with the same attitude, and must 
g ive  the same weight to the various banking and com petitive  
fac tors . The C om ptro lle r  must not be m ore  lenient in app rov 
ing m e rg e rs  so as to attract m erg ing  State banks into the national 
banking system . The Board and the FDIC likew ise  must not be 
m ore  lenient in approving m e rg e rs  so as to tempt national banks 
to leave  the national banking system . The State banking system  
and the National banking system  must develop and compete with 
each other on their own m er its ,  without p ressu re  in either d irection  
from  the adm inistration of the [A c t ] ,  "
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The Com m ittee Report in the House agreed  that e v e ry  e ffo r t  "must be 

made to avoid a situation where one F edera l agency is 'tough' about 

m e rg e rs  and another is 'e a sy ',  where there might be an inducement 

to a rrange m erg e rs  so as to resu lt in the kind of bank where approval 

could be eas ily  obtained. " W hile the House lim ited  the reports  o f the 

nondeciding agencies to com petit ive  fac tors , they further stated the v iew  

that "Th e  prob lem  o f obtaining un iform ity  is part icu la r ly  acute in regard  

to the com petit ive  factors , and it is expected that this un iform ity  can be 

obtained without asking the other two banking agencies for  reports  on the 

banking factors. . . " It recogn ized  the m e r i t  in a suggestion made at that 

tim e that a single agency be authorized to approve a ll m e rg e rs ,  but r e a f 

f irm ed  its b e l ie f  that the consultation provided in the final Act would achieve 

the purposes o f  that suggestion.

A rev iew  of the n ear ly  1700 m e rg e r  proposals brought to a final, public 

decis ion  by one o f the three F ed era l bank agencies under the Bank M erge r  

A c t  w i l l  show that this Congressional d es ire  fo r  un iform ity o f resu lt has 

not been achieved under the Bank M erg e r  Act.

I would th ere fo re  suggest that the Congress undertake a reexamination 

o f the adm in istrative  provis ions and experience under the Bank M e rg e r  Act 

with a v iew  to determ in ing whether the pattern established in the Bank Holding 

Company A c t  should be adopted as w e l l  in the bank m e rg e r  fie ld . There  are, 

o f  course, a number o f ways in which grea ter  un iform ity  o f resu lt could be

achieved.
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A  study prepared fo r , and recen tly  re leased  by, the Conference of 

State Bank Supervisors recom m ends that the Bank M e rg e r  A ct be repealed, 

on the ground that, as in terpreted , it is duplicative of the Clayton A c t 

m achinery ava ilab le  to the Antitrust D ivision. X think this suggestion both 

premature and unrea lis tic ; prem ature because the full impact o f the Bank 

M erge r  A ct Amendments o f 1966 has not been determ ined by Supreme 

Court decis ion, and unrealistic  because the Antitrust D iv is ion  has so many 

conflicting demands for an allocation o f their lim ited  resources  ove r  the full 

range o f m e rg e r  activ ity  within A m er ican  business and finance. The Congress, 

m oreove r ,  in both the Bank M e rg e r  A ct and the Bank Holding Company Act, 

has expressed  a des ire  for thorough agency rev iew  and control of a l l  app li

cations on the part o f banks to expand --  by m e rg e r  with other banks or by 

holding company a ffi l ia t ion  with banks and nonbank businesses c lo se ly  r e 

lated to banking or managing or controlling banks.

Another poss ib il ity  is the assignment of a l l  bank m e rg e r  authority at 

the F edera l le v e l  to the Board o f Governors  o f the F edera l R ese rve  System, 

pending m ore  complete changes in the present structure o f bank regulation 

at that leve l.  Given the existing respons ib il it ies  o f  the Board, however, 

and the new ones added by the Bank Holding Company A c t  Amendments of 

1970, the Board its e l f  m ight consider this proposal not to be adm in is tra tive ly  

feasib le  at the present time.
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I think a m ore  practica l in ter im  step might be the assignment to the 

F edera l R ese rv e  Board o f  a l l  authority over  proposed m erg e rs  involving 

a subsid iary bank o f a bank holding company, i r r e sp ec t iv e  of the c la s s i 

fication of the resulting bank as a national bank, a State m em ber bank or 

a State nonmember bank insured by the FDIC. This would be consistent 

with the Board 's  past authority over  d irec t  acquisitions o f banks by a 

holding company and consistent a lso with its new authority over  the expan

sion o f bank holding companies into areas c lo se ly  related to banking or 

controlling or managing banks. The assignment o f such m e rg e r  authority 

should be manageable for the Board and would encompass within its scope, 

on a consistent basis, the m e rg e r  ac t iv ity  o f the la rg e r ,  expansion-minded 

banks in the country, most o f which have becom e subsidiaries o f e ither 

one-bank or multi-bank holding companies.

I have identified this prob lem  o f administration under the Bank M erge r  

A c t  and proposed a partia l but significant rem edy, not in the expectation of 

e a r ly  Congressional action, but in the hope of starting a serious discussion 

that m ay lead in tim e to m ore  uniform  results in actual m e rg e r  decisions 

under the Act. I b e l ie ve  this to be requ ired  b e fo re  the public in terest in 

a tru ly  com petit ive  banking structure in this country can be achieved.

#############
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