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P la y b o y  m a g a z in e  b e g a n  an a r t i c l e  in i t s  F e b r u a r y  i s s u e  w ith  the a s s e s s m e n t  
" A m e r i c a ’ s b a n k s  a r e  in tr o u b le .  "  T h e  t i t le  o f  th at  a r t i c l e  w a s  " B a n k s  on the 
B r in k .  "  In a d d it io n  to P la y b o y , n u m e r o u s  p o p u la r  jo u r n a l s ,  not known fo r  th e ir  
c o v e r a g e  of the f in a n c ia l  w o r l d - ’- in c lu d in g  H a r p e r 1 s , E s q u i r e ,  the New Y o rk  
M a g a z in e  and the V i l l a g e  V o i c e — h av e  p u b l ish e d  a r t i c l e s  w hich r a i s e d  q u e s t io n s  
r e g a r d in g  the so u n d n e s s  o f o u r  banking  s y s t e m .

A lthough  m a n y  of the c o n c lu s io n s  r e a c h e d  in the p r e s s  a r e  e x a g g e r a t e d ,  e v e n ts  
of the p a s t  two y e a r s  w a r r a n t e d  c o n c e r n  and h av e  fo c u s e d  the a tten tio n  of b a n k e r s ,  
bank r e g u l a t o r s  and the C o n g r e s s  on s o m e  v e r y  r e a l  p r o b le m s  in the banking  
s y s t e m .  The f a i l u r e  o f  F r a n k l in  N a t io n a l  Bank and U .S .  N a t io n a l  d e m o n s t r a t e d  
c o n c lu s iv e ly  th at s i z e  a lo n e  d o e s  not in s u r e  ban k  sa fe ty .  T o g e th e r  w ith  the 
sh o c k in g  l o s s e s  o f s o m e  f o r e ig n  e x ch an g e  d e s k s ,  the p u b l ic i ty  w hich h a s  been  
g iv e n  bank  r e l a t i o n s  w ith  R E I T s  and s o m e  l a r g e  m e r c a n t i l e  e s t a b l i s h m e n t s ,  
the o v e rh a n g  of lo an  l o s s e s  that m a y  o c c u r  b e fo r e  r e c o v e r y  i s  c o m p le te  and 
the d i s t r e s s  m e r g e r s  o f S e c u r i ty  N a t io n a l  Bank  and B e v e r ly  H i l l s  N a t io n a l  B ank , 
th e s e  f a i l u r e s  h av e  u n d e r s c o r e d  the r i s k  in h e re n t  in su ch  fu n d a m e n ta l  f e a t u r e s  
o f m o d e r n  ban k in g  a s  in te r n a t io n a l  o p e r a t io n s ,  the ho ld ing  c o m p a n y  and l i a b i l i ty  
m a n a g e m e n t  ban k in g .

B e c a u s e  our s y s t e m  of ban k in g  h in g e s  on the f a c t o r  of c o n f id e n c e ,  l a r g e  bank  
f a i l u r e s  and  the i s s u e s  they r a i s e  m u s t  be p la c e d  in p r o p e r  p e r s p e c t i v e .  S in c e  
our two l a r g e s t  bank f a i l u r e s  w e r e  e x p e r ie n c e d  in 197 3 and 1974, we tend to 
f o r g e t  th at bank  f a i l u r e  h a s  b e en  a  r a r e  event in r e c e n t  t i m e s .  S in c e  the 
e s t a b l i s h m e n t  o f  the F D IC  in 1933 the to ta l  n u m b e r  of f a i le d  b a n k s ,  both in s u r e d  
and u n in s u r e d ,  i s  a p p r o x im a t e ly  the s a m e  a s  the a v e r a g e  an n ual n u m b e r  o f  bank 
f a i l u r e s  d u r in g  the p r o s p e r o u s  y e a r s  o f  the tw e n t ie s .  S p e c i f i c a l ly :  an a v e r a g e  
of 634  b a n k s  f a i l e d  p e r  y e a r  f r o m  1921 th rou gh  1929. S in c e  1934, th e r e  h av e  
b e e n  only  509 f a i l u r e s  o f  in s u r e d  c o m m e r c i a l  b a n k s .  S ig n i f ic a n t ly ,  th e r e  h ave  
b e en  only  70 f a i l u r e s  o f in s u r e d  b a n k s  s in c e  1 9 6 1 - - a n  a v e r a g e  of about f iv e  
p e r  y e a r  d u r in g  th is  p e r io d  o f  r e l a t i v e l y  f r e e  e n try  and in te n se  gro w th  and 
c o m p e t i t io n .  And, in 1974 and thus f a r  in 1975, only  se v e n  b an k s  h av e  f a i l e d ,  
d e s p i t e  the f a c t  that e c o n o m ic  c o n d it io n s  a r e  w o r s e  than  at  any t im e  s in c e  the 
D e p r e s s io n .

E v e n  if  t h e s e  n u m b e r s  i n c r e a s e  s u b s t a n t i a l ly  in the c o m in g  m o n th s  a s  the e f f e c t s  
o f  the r e c e s s i o n  w o r k  th ro u g h  the e c o n o m y , th is  r e c o r d  i s  r e m a r k a b l e  te s t im o n y  
to the b a s i c  s o u n d n e s s  o f  the b an k in g  s y s t e m  and to the e f f e c t iv e n e s s  o f bank 
s u p e r v i s io n .

W hile the n u m b e r  o f  bank  f a i l u r e s  h a s  not i n c r e a s e d  in r e c e n t  y e a r s ,  th e r e  h a s  
been  a  m a r k e d  i n c r e a s e  in the s i z e  of f a i l e d  in s t i tu t io n s .  D u r in g  the 2 0 - y e a r  
p e r io d  f r o m  1943 th ro u gh  1963, no in s u r e d  bank l a r g e r  than $17 m i l l io n  in to ta l  
d e p o s i t s  f a i le d .  In c o n t r a s t ,  d u r in g  th e  ten  y e a r s  f r o m  1963 to 1973, s i x  had 
d e p o s i t s  in e x c e s s  o f  the $17 m i l l io n  f ig u r e .  The $1 . 028 b i l l io n  B an k  o f  the 
C o m m o n w e a lth  w ould  h av e  f a i l e d  in 1972 but fo r  a  $35 .  5 m i l l io n  in fu s io n  of 
s h o r t - t e r m  c a p i t a l  by F D IC . In 1974 and th u s f a r  in 1975, th is  t r e n d  to w a rd  
l a r g e r  f a i l u r e s  h a s  a c c e l e r a t e d .  Of the s e v e n  f a i l u r e s  d u r in g  th is  p e r io d ,  th r e e
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had d e p o s i t s  in e x c e s s  o f  $100  m i l l io n .  One, the F r a n k l in  N a t io n a l  Bank , had 
$1 . 3 b i l l io n  in d e p o s i t s  a t  the t im e  of c l o s i n g - - a  f i g u r e  w hich , though d ra m a t ic  
in i t s  own r ig h t ,  u n d e r s t a t e s  the c a s e ,  s in c e  F r a n k l in  had d e p o s i t s  o f $3. 7 
b i l l io n  and  to ta l  a s s e t s  o f $4. 9 b i l l io n  a s  o f  J a n u a r y  1, 1974.

W hile bank f a i l u r e  i s  n e v e r  w e lc o m e  and l a r g e  bank  f a i l u r e s  can  be h igh ly  
d i s r u p t iv e ,  I s u s p e c t  that the p r o b le m s  of U SN B , F r a n k l in  and o th er  l a r g e  
b a n k s  h av e  had c e r t a i n  p o s i t iv e  lo n g - r u n  e f f e c t s .  T r a u m a t ic  a s  they w e r e ,  
they  did  d r a m a t i z e  fo r  both b a n k e r s  and bank s u p e r v i s o r s  the r i s k s  in h eren t 
in in te r n a t io n a l  o p e r a t io n s  and su ch  to o ls  a s  l i a b i l i ty  m a n a g e m e n t  and p ro v e d  
c o n c lu s iv e ly  that the g ia n t s  o f the in d u s t r y  a r e  no m o r e  e x e m p t  f r o m  the 
p e n a l t i e s  fo r  in c o m p e te n t  o r  o v e r r e a c h in g  m a n a g e m e n t  than is  a $5 m i l l io n  
u n it  bank on the p la in s  o f N e b r a s k a .  The r e s u l t in g  r e a s s e s s m e n t  and retrenchm e 
th at  h av e  tak e n  p l a c e  in the in d u s t r y  h av e  b e en  w e l l  c a t a lo g u e d  e l s e w h e r e  and 
n e e d  not be r e c o u n te d  h e r e .

A t the s a m e  t im e  the ban k in g  a g e n c ie s  t h e m s e l v e s  a r e  u n d e rg o in g  a  r e a p p r a i s a l  
w hich  co u ld  h av e  even  m o r e  s ig n i f i c a n t  lo n g - r u n  c o n s e q u e n c e s  than th o se  which 
h av e  o c c u r r e d  in the in d u s t r y .  F a c h  i s  u n d e rg o in g  a  c a r e f u l  and a t  t i m e s  painful 
s tu d y  o f  s u p e r v i s o r y  p r o c e d u r e s ,  r e g u la t io n s  a im e d  a t  in s u r in g  s a f e t y  and  sound-j 
n e s s ,  e n fo r c e m e n t  p o w e r s  and, o f  the s t r u c t u r e  of the a g e n c ie s  t h e m s e l v e s .

The m o s t  s i g n i f i c a n t  ch an ge  w hich  m ig h t  c o m e  abo u t w ould , o f  c o u r s e ,  be agency 
r e s t r u c t u r i n g .  P e r i o d i c a l l y  s in c e  the D e p r e s s io n ,  p r o p o s a l s  h av e  a p p e a r e d  
s u g g e s t in g  r e s t r u c t u r i n g  of o ur  t r i p a r t i t e  s y s t e m  of f e d e r a l  bank re g u la t io n .  
C o n s i s t e n t ly  they  h ave  b e en  r e l e g a t e d  to the l i b r a r y  s h e l v e s .  In the p r e s e n t  
e n v iro n m e n t ,  h o w e v e r ,  the im p e tu s  fo r  ch an ge  i s  l ik e ly  to c o m e  f r o m  a  v arie ty  
o f  s o u r c e s .  D e s c r i b i n g  the e x i s t in g  r e g u l a t o r y  f r a m e w o r k  a s  " a  ju r i s d ic t io n a l  
t a n g le  th at  b o g g le s  the m i n d , "  C h a ir m a n  B u r n s  of the F e d e r a l  R e s e r v e  indicated 
so o n  a f t e r  the c lo s in g  of F r a n k l in  th at  the B o a r d  s t a f f  had been  stu dy in g  the 
s u b je c t  o f  a g e n c y  r e s t r u c t u r i n g  and w ould  c o m e  fo r w a r d  with a  p r o p o s a l  th is  
s p r in g .  S in c e  that t im e ,  two G o v e r n o r s  h av e  a d v a n c e d  d i f f e r e n t  p la n s :  one 
c a l l in g  fo r  c o n s o l id a t io n  of a l l  bank  s u p e r v i s io n  and r e g u la t io n  in the F e d  and 
the o th e r  s u g g e s t in g  the c r e a t io n  o f  a  new s in g le  s u p e r v i s o r y  a g e n c y  s e p a r a t e  
f r o m  the F e d .  In ad d it io n ,  th e r e  a p p e a r s  to be s i g n i f i c a n t  se n t im e n t  a m o n g  
the l e a d e r s h i p  of the ban k in g  c o m m it t e e s  f a v o r in g  s o m e  m o d i f ic a t io n  o f  the 
e x i s t in g  r e g u l a t o r y  s t r u c t u r e .  We a t  the F D IC  h av e  a l s o  had u n d e rw a y  a s t a f f  
s tu d y  of th is  m a t t e r  and w il l  u n d o u b ted ly  p r e s e n t  v ie w s  and r e c o m m e n d a t io n s  
to C o n g r e s s  in th is  a r e a .  E v e n  though c o m p le te  c o n s o l id a t io n  of s u p e r v i s io n  
and r e g u la t io n  m a y  w e l l  be  r e j e c t e d ,  I w ould  r a t e  the p r o s p e c t  fo r  s o m e  future 
r e a l i g n m e n t  o f  r e s p o n s ib i l i t y  a s  r e a s o n a b l y  good .

Of m o r e  im m e d ia t e  im p a c t  to you, a s  b a n k e r s ,  a r e  c h a n g e s  in r e g u la t io n s  or 
e x a m in a t io n  p r o c e d u r e s  w hich  h av e  been  o r  a r e  so o n  to be im p le m e n te d .  The 
l e t t e r  o f c r e d i t  r e g u la t io n  p r o m u lg a t e d  by the th r e e  a g e n c i e s  a s  w e ll  a s  the 
C o m p t r o l l e r ' s  r e c e n t ly  im p le m e n te d  d i s c l o s u r e  r e g u la t io n ,  w hich i s  a im e d  
a t  u n c o v e r in g  a b u s iv e  s e l f - d e a l i n g ,  i s  a  d i r e c t  c o n se q u e n c e  of the f a i l u r e  of
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U .S .  N a t io n a l  B an k . A t the  F D I C ,  w e p r e s e n t ly  h av e  b e fo r e  the b o a r d  a  s t a f f  
p r o p o s a l  w hich  w ould  ta k e  a  so m e w h a t  d i f f e r e n t  a p p r o a c h  to e l im in a t in g  a b u s e  
in th is  a r e a .  I f a v o r  a  r e g u la t io n  w h ich  w ould  r e q u i r e  b o a r d  o f  d i r e c t o r  
a p p r o v a l  o f s u b s t a n t i a l  in s id e r  t r a n s a c t i o n s  and  w hich  w ould  m a k e  p la in  that 
any t r a n s a c t i o n  b e tw ee n  an in s id e r  o r  h is  i n t e r e s t  and a  bank w hich  i s  m o r e  
f a v o r a b le  to the i n s id e r  than a  c o m p a r a b le  t r a n s a c t io n  w ith  a  n o n - in s id e r  i s  
an " u n s a f e  o r  u n so u n d "  p r a c t i c e .

S im i l a r ly ,  the t r o u b le s  o f  F r a n k l in  and A m e r i c a n  B an k  and T r u s t  and the 
d i s t r e s s  m e r g e r  o f  the B e v e r ly  H i l l s  N a t io n a l  B ank , w hich  w a s  p r e c ip i t a t e d  
by the d i f f i c u l t i e s  o f  a  n o n -b an k  hold ing  c o m p an y  a f f i l i a t e ,  h av e  in s u r e d  that 
so m e  f a c e t s  o f  b an k in g  w il l  r e c e i v e  g r e a t e r  e m p h a s i s  in the e x a m in a t io n  and 
s u p e r v i s io n  p r o c e s s .  F o r e ig n  o p e r a t io n s  and the o p e r a t io n  o f  nonbank a f f i l i a t e s  
w ill  c e r t a in l y  b e  the s u b je c t  o f  f a r  s t r i c t e r  s c r u t in y .  In ad d it io n , whLle bank  
s u p e r v i s o r s  h a v e  n e v e r  ig n o r e d  a  b a n k 's  l iq u id i ty ,  b a n k e r s  w i l l  u ndoubtedly  
find e x a m i n e r s  p ro b in g  m o r e  d e e p ly  and c r i t i c a l l y  into a  b a n k 's  l i a b i l i ty  s t r u c t u r e .

M o st  im p o r ta n t ly ,  the d e f e r e n c e  to s i z e ,  b o rn  o f  the b e l i e f  that l a r g e  b a n k s  
cou ld  not f a i l ,  i s  a  th ing o f  the p a s t .  We h av e  l e a r n e d ,  I think, b e c a u s e  of 
the c o s t  to the b an k in g  s y s t e m  and to the d e p o s i t  in s u r a n c e  fund w hich  a c c r u e  
when a  l a r g e  ban k  d o e s  f a i l ,  th at  b ig  b a n k s  sh o u ld  be s u p e r v i s e d  m o r e ,  not 
l e s s ,  s t r i c t l y  than  th e ir  s m a l l e r  c o m p e t i t o r s .

P a r a l l e l i n g  o ur e f f o r t s  to im p r o v e  te c h n iq u e s  fo r  a v o id in g  bank  p r o b l e m s ,  the 
a g e n c ie s  a r e  s e e k in g  to im p r o v e  p r o c e d u r e s  fo r  d e a l in g  with p r o b le m s  when 
they do o c c u r .  E f f o r t s  h e r e  in c lu d e  in te n s i f ie d  m o n ito r in g  and s e n io r  re v ie w  
of p r o b le m  s i t u a t io n s ,  an  i n c r e a s e d  flow  of in fo r m a t io n  am o n g  the f e d e r a l  
a g e n c i e s ,  a  c o n s id e r a t io n  o f  the u s e  of t e a m s  s p e c i a l i z in g  in the w o r k - o u t  of 
p r o b le m  s i t u a t io n s  and  a  r é é v a lu a t io n  of the l e g a l  r e m e d i e s  and s a n c t io n s  
a v a i l a b le  to the a g e n c i e s  to e f f e c t  c o r r e c t i v e  m e a s u r e s .  In th is  l a s t  r e g a r d ,  
we a t  the F D IC  a r e  p r e s e n t ly  s tu d y in g  w a y s  to s t r e a m l i n e  our u s e  of the e x i s t in g  
c e a s e  and d e s i s t  p o w e r ;  a l s o ,  w e a r e  l ik e ly  a t  s o m e  p o in t  d u r in g  th is  C o n g r e s s  
to s e e k  a d d i t io n a l  p o w e r s  to d e a l  w ith  in d iv id u a l s  who h av e  m i s u s e d  or  w a s t e d

bank a s s e t s .

F in a l ly ,  e i th e r  a s  a  p a r t  o f  a g e n c y  r e s t r u c t u r i n g  o r  s e p a r a t e l y ,  C o n g r e s s  Will 
u ndou bted ly  e x a m in e  v e r y  c l o s e l y  the o p t io n s  and  p r o c e d u r e s  p r e s e n t l y  a v a i l a b le  
in d e a l in g  w ith  f a i l in g  and t r o u b le d  b a n k s ,  in ad d it io n  to e v a lu a t in g  the conduc 
o f  the a g e n c i e s  in c o n n ec t io n  with the U S N B , F r a n k l in  and  S e c u r i t y  N a t io n a  
f a i l u r e s .  A lthough  t h e s e  c a s e s  w e r e ,  in m y  ju d g m e n t ,  h an d led  e x p e d i t io u s ly  
and w ith  a  m in im u m  of d i s r u p t io n ,  w e  le a r n e d  a  g r e a t  d e a l  f r o m  th e m . T i s  
e x p e r ie n c e  m a y  p r o v id e  the b a s i s  fo r  fu n d a m e n ta l  r e v i s i o n  o f  the f r a m e w o r k  
of l a w s  an d  o v e r la p p in g  r e s p o n s ib i l i t y  fo r  d e a l in g  w ith  bank f a i l u r e  w hich  g re w  
out o f  the D e p r e s s io n .  W e, a t  the F D IC ,  a r e  c a r e f u l ly  re v ie w in g  th is  e x p e r i e n c e  
to d e t e r m in e  w h at m o d i f i c a t io n s  m ig h t  be  m a d e  in e x i s t in g  law  an d  p o l ic y  to 
e x p e d ite  r e s o lu t io n  o f  p r o b le m  c a s e s  an d  to c u sh io n  the d i s r u p t iv e  im p a c t  of
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b an k  f a i l u r e s  w hen  they  do o c c u r .

In th is  r e g a r d ,  the F e d e r a l  R e s e r v e  B o a r d  h a s  a l r e a d y  p r o p o s e d  l e g i s l a t i o n  
a im e d  a t  one n a r r o w ,  but p o te n t ia l ly  im p o r ta n t  p r o b le m ,  h ig h lig h ted  by the 
F r a n k l in  e x p e r i e n c e .  The F e d ' s  p r o p o s a l  w ould  p r o v id e  fo r  the in t e r s t a t e  
a c q u i s i t i o n  by  b an k  h o ld in g  c o m p a n ie s  o f  d i s t r e s s e d  b a n k s  h av in g  m o r e  than 
$ 5 0 0  m i l l io n  in a s s e t s .  In a  r e c e n t  s p e e c h  b e fo r e  the C o n fe r e n c e  o f  S ta te  
B an k  S u p e r v i s o r s  h e r e  in K a n s a s  C ity ,  F D IC  C h a i r m a n  F r a n k  W ille  m a d e  
th is  a s s e s s m e n t  o f  the p r o p o s e d  l e g i s l a t i o n :

"A lth o u g h  p r e s e n t e d  to the C o n g r e s s  s o le l y  in t e r m s  o f  the F r a n k l in  
N a t io n a l  B an k  e x p e r i e n c e  l a s t  s u m m e r ,  th is  c o m p a r a t iv e ly  s im p le ,  
s t r a i g h t f o r w a r d  b i l l  a c t u a l ly  r a i s e s  s o m e  v e r y  b a s i c  i s s u e s  about 
th e  n a t io n 's  b an k in g  s y s t e m  and i t s  fu tu r e  c o u r s e .  "

A t the r i s k  o f  c o v e r in g  s o m e  o f  the s a m e  g ro u n d , I w ould  l ik e  to d i s c u s s  with 
you  th is  s a m e  p ie c e  o f  l e g i s l a t i o n .  I do so  b e c a u s e  I a l s o  b e l i e v e  th at ,  although 
t h e - p r o p o s a l  d e a l s  w ith  a  r a t h e r  n a r r o w  p r o b le m ,  it d o e s  so  in a  m a n n e r  which 
r a i s e s  c e r t a i n  v e r y  fu n d a m e n ta l  q u e s t io n s  o f  p u b l ic  p o l ic y  w h ich  d e s e r v e  a s  
m u c h  open  d i s c u s s i o n  and d e b a te  a s  p o s s i b l e .  M o r e o v e r ,  I h av e  v e r y  s e r i o u s  | 
r e s e r v a t i o n s  r e g a r d i n g  the b i l l  a s  in tro d u c e d  and s u g g e s t  that c e r t a in  m o d i f i 
c a t io n s  to the b i l l  a r e  n e e d e d .

A t  the o u t s e t ,  w e sh o u ld  r e c o g n i z e  th at  the p r o p o s e d  l e g i s l a t i o n  d o e s  a t te m p t  
to m e e t  a  p o te n t ia l ly  s i g n i f i c a n t  p r o b le m .  In r e c e n t  y e a r s ,  the p r e f e r r e d  mode 
o f  d e a l in g  w ith  f a i l in g  in s t i tu t io n s  h a s  b e e n  a r r a n g e m e n t  o f  a  d i s t r e s s  m e r g e r  
o r  a c q u i s i t i o n  by a  so u n d  and  w e l l - m a n a g e d  f in a n c ia l  in s t i tu t io n .  In c e r t a in  
b an k in g  m a r k e t s  it w o u ld  b e  i m p o s s i b l e  to e f f e c t  an  a c q u i s i t io n  of one o f  the 
l a r g e s t  b a n k s  in th a t  m a r k e t  w ith o u t s e r i o u s  a n t i - c o m p e t i t iv e  e f f e c t s  and , indeed,| 
i t  m ig h t  b e  i m p o s s i b l e  to find  p u r c h a s e r s  o f  the r e q u i s i t e  s i z e  and s t r e n g th  to 
a b s o r b  the f a i l in g  in s t i tu t io n .  The p r o p o s e d  l e g i s l a t i o n  w o u ld  r e m e d y  th is  
p r o b l e m  by en h an cin g  the p r o b a b i l i t y  o f  p ro d u c in g  a  l a r g e  p oo l o f  p o te n t ia l  
s u i t o r s ,  th e r e b y  te n d in g  to e l im in a t e  the p o s s i b i l i t y  th a t  no a c q u i r e r  o f  the 
r e q u i s i t e  s i z e  and  s t r e n g t h  co u ld  b e  found o r  th at  a  s ig n i f i c a n t ly  an ti-co m p et it iv e  
a c q u i s i t i o n  m ig h t  be  n e c e s s a r y  to a v o id  p ayo u t  an d  l iq u id a t io n .  M o r e o v e r ,  such 
e x p a n s io n  o f  the p oo l o f  p o te n t ia l  b i d d e r s  fo r  the t r o u b le d  b an k  w ould  tend to 
m a x i m i z e  the p r i c e  p a id  and h e n c e  the u l t im a t e  r e c o v e r y  by s h a r e h o l d e r s  and 
d e b e n tu r e  h o l d e r s .

N o tw ith s tan d in g  t h e s e  v e r y  r e a l  b e n e f i t s ,  the p r o p o s a l ,  a s  d r a f t e d ,  d o e s  r a i s e  
s u b s t a n t i a l  i s s u e s  and  h a s  c e r t a i n  d i s t in c t  s h o r t c o m in g s .  M y m o s t  s e r i o u s  
r e s e r v a t i o n  s t e m s  f r o m  the f a c t  th at ,  w h ile  the e x p r e s s  p r o v i s io n s  of the 
l e g i s l a t i o n  do not n e c e s s a r i l y  p r e c lu d e  f a i l u r e  and p ay o u t  of a  bank  o v e r  
$ 500  m i l l io n  in to ta l  a s s e t s ,  they do s t r o n g ly  s u g g e s t  a  p u b l ic  p o l ic y  o f  
de fa c t o  100 p e r c e n t  in s u r a n c e  fo r  a l l  d e p o s i t o r s  and c r e d i t o r s  in b a n k s  
e x c e e d in g  the cu to ff .  A t  the v e r y  m in im u m ,  e n a c tm e n t  o f  th is  l e g i s l a t i o n
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would im p ly  C o n g r e s s i o n a l  r e c o g n i t io n  o f  two c l a s s e s - o f  b a n k s  and  w ould  tend 
to m a k e  th o se  in the c l a s s  o v e r  the c u to f f  a t  l e a s t  m a r g i n a l l y  s a f e r  than th o se  
under the c u to ff .  T h is  i s  o b je c t io n a b le  fo r  two r e a s o n s .

F i r s t  o f  a l l ,  it h a s  b e e n  a r g u e d  th at  l a r g e  d e p o s i t o r s  and o th er  i n v e s t o r s  
a l r e a d y  p e r c e i v e  the v e r y  l a r g e s t  f in a n c ia l  in s t i tu t io n s  to be in h e re n t ly  s a f e r  
than o t h e r s ,  c a u s in g  r e s o u r c e s  to flow into th e s e  in s t i tu t io n s  f r o m  s m a l l e r  
in s t i tu t io n s .  It s liou ld  be noted  that the bank m o s t  a f f e c te d  i s  not the t r u ly  
" s m a l l "  b an k , but r a t h e r  the m e d i u m - s i z e d  in s t i tu t io n  w hich  i s  dep en d en t 
upon r e g io n a l  and n a t io n a l  m o n e y  and c a p i t a l  m a r k e t s .  If th is  a n a l y s i s  i s  
c o r r e c t ,  and th e r e  s e e m s  to be  e v e r y  r e a s o n  to b e l ie v e  th at  it i s ,  then ad op tio n  
of a  n a t io n a l  p o l ic y  a im e d  a t  the p re v e n t io n  o f  the f a i l u r e  of the l a r g e s t  b a n k s  
can only  be e x p e c te d  to e x a c e r b a t e  the c u r r e n t  d i s a d v a n t a g e d  p o s i t io n  o f  s m a l l e r  
in s t i tu t io n s .  In deed , in a  p e r io d  o f  t igh t m o n e y  and g e n e r a l  c o n c e r n  su ch  a s  
l a s t  f a l l ' s ,  the e x i s t e n c e  o f  su c h  a  p r o v i s io n  m ig h t  e n c o u r a g e  the flow  o f  l a r g e  
d e p o s i t s  f r o m  s m a l l e r  b a n k s  to the s a f e r  haven  of the l a r g e  in s t i tu t io n s .

Sec o n d ly ,  and to ta l ly  a p a r t  f r o m  the d i r e c t  e f fe c t  o f  su ch  a  s t a tu te  on b a n k s  
below  the c u to ff ,  I a m  t r o u b le d  by  the  notion that when c e r t a in  b u s i n e s s e s  
b e c o m e  v e r y  l a r g e  l e v e l ,  they  cann o t be  a l lo w e d  to f a i l  and th a t  e x i s t in g  
p u b lic  p o l i c y - - h e r e  the p ro h ib i t io n  on m u l t i s t a t e  ban k in g  and  C o n g r e s s '  
lo n g s ta n d in g  o b je c t io n  to 100 p e r c e n t  d e p o s i t  i n s u r a n c e - - w i l l  be  bent to 
p re v e n t  su c h  f a i lu r e .  I a m ,  of c o u r s e ,  w e l l  a w a r e  that the s h o r t  run  d i s r u p t io n  
c a u s e d  by the f a i l u r e  o f  a  v e r y  l a r g e  c o n c e r n - - e s p e c i a l l y  a  f in a n c ia l  in s t i t u t io n - - 
can  be  s e v e r e  and  even  d e v a s t a t in g .  At the s a m e  t im e ,  the e x c lu s io n  o f  l a r g e  
in s t i tu t io n s  f r o m  m a r k e t  f o r c e s  w hich  ap p ly  to s m a l l e r  o r g a n iz a t io n s  m a y  in 
the long  ru n  be  ev en  m o r e  d e t r im e n t a l  to the e c o n o m y  and the banking  s y s t e m - - 
in t e r m s  o f  c o n c e n tr a t io n  o f  both  r i s k  and r e s o u r c e s .  A c c o r d in g ly ,  I w ould  
hope that i f  C o n g r e s s  d o e s  c h o o s e  to a l lo w  in t e r s t a t e  a c q u i s i t io n s  in e m e r g e n c y  
s i t u a t io n s ,  it w i l l  do so  on a  b a s i s  that d o e s  not d i s c r i m i n a t e  a g a i n s t  in s t i tu t io n s  
be low  a  c e r t a i n  a r b i t r a r y  c u to ff  point.

A p a r t  f r o m  the p r o b le m  o f  d i f f e r e n t ia l  t r e a tm e n t ,  an o th er  o b je c t io n  m a y  a r i s e  
f r o m  the f a c t  th at  the p r o p o s e d  l e g i s l a t i o n  in e f fe c t  p r o v id e s  100 p e r c e n t  d e p o s i t  
in s u r a n c e  fo r  s o m e  b a n k s .  The c o n c e p t  o f  100 p e r c e n t  d e p o s i t  in su ra n c e  h a s  
g e n e r a t e d  s ig n i f i c a n t  s u p p o r t  in a c a d e m ic  and o th er  c i r c l e s ;  h o w e v e r ,  C o n g r e s s  
and m o s t  b an k  r e g u l a t o r s  h av e  b e en  a d a m a n t  in i t s  r e je c t io n .  T h is  a v e r s i o n  
s t e m s  p r i m a r i l y  f r o m  the b e l i e f  that s o m e  e le m e n t  of r i s k  fo r  l a r g e  d e p o s i t o r s  
and c r e d i t o r s  i m p o s e s  d i s c ip l in e  on b a n k e r s ,  r e s t r a i n in g  e x c e s s i v e  r i s k - t a k in g .  
If su c h  an e f fe c t  d o e s  e x i s t ,  the F e d ' s  p r o p o s a l  w ould  tend to e l im in a t e  it fo r  
the b a n k s  w h ich  a r e  c o v e r e d .

A n o th e r ,  and  m o r e  e m o t io n a l ,  i s s u e  r a i s e d  by the p r o p o s a l  i s  that o f  m u l t i s t a t e  
ban k in g .  In m a n y  r e s p e c t s ,  m u l t i s t a t e  b an k in g  i s  a l r e a d y  a r e a l i t y .  M o r e o v e r ,  
the C o m p t r o l l e r ' s  ru l in g  that e le c t r o n ic  funds t r a n s f e r  f a c i l i t i e s  a r e  not 
" b r a n c h e s "  w ith in  the m e a n in g  o f  the M c F a d d e n  A c t ,  w i l l ,  i f  s u s t a in e d  in the 
c o u r t s  and not d i s t u r b e d  by C o n g r e s s ,  c a r r y  th e s e  d e v e lo p m e n t s  a s ig n i f i c a n t
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s t e p  f u r t h e r .  C o m p a r e d  w ith  su c h  o th e r  d e v e lo p m e n t s ,  a l lo w in g  in t e r s t a t e  
a c q u i s i t i o n  in the even t o f  l a r g e  b an k  f a i l u r e  w ould  h av e  r e l a t i v e l y  l i t t le  im p a c t  
on b an k in g  s t r u c t u r e ,  s in c e ,  in a l l  l ik e l ih o o d ,  the p r o v i s io n  w ould  r a r e l y ,  if  
e v e r ,  be  u s e d .

N e v e r t h e l e s s ,  th is  l e g i s l a t i o n  i s  r e f l e c t i v e  o f  the s t e a d y  but u n p lan n ed  e r o s io n  
o f  e x i s t in g  p r o h ib i t io n s  on i n t e r s t a t e  b an k in g .  A lth ou gh  I p e r s o n a l l y  c o n s id e r  
the u l t im a t e  d i s a p p e a r a n c e  o f  m o s t  g e o g r a p h ic  b a r r i e r s  to the con d u ct o f  the 
b u s i n e s s  o f  b an k in g  to b e  in e v i ta b le ,  and, in m a n y  c a s e s ,  d e s i r a b l e ,  p ie c e m e a l  
and  u n c o n s id e r e d  a l t e r a t io n s  of o u r  ban k in g  s t r u c t u r e  m a y  h a v e  u n fo r tu n a te  
c o n s e q u e n c e s .  The C o n g r e s s  and  b a n k e r s  sh o u ld  not ig n o r e  th e s e  d e v e lo p m e n ts .  
R a t h e r ,  they  sh o u ld  f a c e  up  to the q u e s t io n  o f  how they c an  be a c c o m m o d a te d  
in  a  s y s t e m  of law  and  r e g u la t io n  w h ich  a v o id s  undue c o n c e n tr a t io n  o f  ec o n o m ic  
p o w e r  and p r e s e r v e s  the p o s s i b i l i t y  of lo c a l  and r e g io n a l  in s t i tu t io n s  co m p e tin g  
s u c c e s s f u l l y  w ith  the  n a t io n a l  g ia n t s .

A b s e n t  a  c o m p r e h e n s iv e  r e c o n s i d e r a t i o n  o f  the e x i s t in g  s t r o n g  p u b l ic  p o l ic y  
a g a i n s t  m u l t i s t a t e  b an k in g ,  h o w e v e r ,  it  d o e s  s e e m  to m e  that any e n a c tm e n t  
in th i s  a r e a  sh o u ld  m a k e  p la in  th at  the e x c e p t io n  to th is  p o l ic y  i s  a  n a r r o w  one 
to b e  in vo k ed  only  w hen a b s o lu t e ly  n e c e s s a r y .  A s  d r a f t e d ,  the p r o p o s a l  
r e q u i r e s  n e i th e r  th at  in s o lv e n c y  be  im m in e n t  nor that a l l  i n - s t a t e  a l t e r n a t i v e s  
h a v e  b e e n  e x p lo r e d .  It s e e m s  to m e  th at a  m o r e  r i g o r o u s  t e s t  i s  w a r r a n t e d .
I w o u ld  r e c o m m e n d  the B o a r d  b e  p e r m i t t e d  to a p p r o v e  su c h  an a c q u i s i t io n  only 
upon  c e r t i f i c a t io n  by  the b a n k ’ s p r i m a r y  s u p e r v i s o r y  a g e n c y - - o r  the F D IC  if 
the C o r p o r a t io n  h a s  b e e n  r e q u e s t e d  to p r o v id e  a s s i s t a n c e  in the r e s o lu t io n  of 
the d i s t r e s s e d  b a n k 's  p r o b le m - - t h a t :  (a) the ban k  i s  in d a n g e r  o f  f a i l u r e  and 
(b) the p r e s e n c e  o f  an  o u t - o f - s t a t e  a c q u i r e r  i s  r e q u i r e d  to i n s u r e  the continu ed  
o p e r a t io n  o f  the b a n k 's  f a c i l i t i e s  o r  to p r e v e n t  s i g n i f i c a n t  a n t ic o m p e t i t iv e  e f fe c ts .  
The a i m  o f  the se c o n d  r e q u ir e m e n t ,  i s ,  o f  c o u r s e ,  to a s s u r e  th at  a l l  p o te n t ia l  
r e s o l u t i o n s  of i n t e r s t a t e  a c q u i s i t io n  a r e  c a r e f u l ly  c o n s id e r e d .

The in c lu s io n  o f  su c h  a  p r o v i s io n  w ould  a m e l i o r a t e  s t i l l  an o th e r  p r o b le m  by 
c l a r i f y in g  l in e s  o f  a u th o r i ty  and r e s p o n s ib i l i t y .  A s  d r a f t e d ,  the p r o p o s a l  w ould  
s e e m  to r e q u i r e  the B o a r d ' s  in t im a te  in v o lv e m e n t  a lo n g  w ith  the p r i m a r y  
s u p e r v i s o r  a n d / o r  the F D IC  in the d e t a i l s  o f  the r e s o lu t io n  of the b a n k 's  
p r o b l e m s  - - e s p e c i a l l y  in the s e l e c t io n  of and  n e g o t ia t io n  w ith  one or  m o r e  
p o te n t ia l  a c q u i r e r s .  By  a l lo w in g  the B o a r d  to m a k e  the r e q u i s i t e  h o lding  
c o m p a n y  a p p r o v a l s  upon c e r t i f i c a t io n  by the p r i m a r y  s u p e r v i s o r  a n d / o r  the 
F D IC ,  the p r e s e n t l y  e x i s t in g  d iv i s io n  o f  r e s p o n s ib i l i t y  w o u ld  b e  m a in ta in e d  
and  the p o te n t ia l  fo r  fu r th e r  d u p l ic a t io n  and c o n f l ic t  a v o id e d .

F in a l ly ,  it sh o u ld  be  p o in te d  out that the l e g i s l a t i o n  a s  d r a f t e d  s e t s  fo r th  no 
c r i t e r i a  to a p p ly  in d e t e r m in in g  w hich  am o n g  the p o te n t ia l  a c q u i r e r s  w ould  
g e t  w h at,  in m a n y  c a s e s ,  co u ld  be  a  s i g n i f i c a n t  e c o n o m ic  p lu m . P r e s u m a b l y ,  
i f  F D IC  a s s i s t a n c e  w e r e  r e q u i r e d  to f a c i l i t a t e  the t r a n s a c t i o n  then the s o r t  of 
b id  p r o c e d u r e  u s e d  in the F r a n k l in  c a s e  w o u ld  b e  e m p lo y e d .  H o w e v e r ,  w h e r e
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FDIC a s s i s t a n c e  i s  not r e q u i r e d - - a n d  th is  w ould  be  m o r e  l ik e ly  w ith  an  e n la r g e d  
pool of s u i t o r s  - - th e r e  w o u ld  b e  no s t a tu to r y  b a s i s  fo r  c h o o s in g  am o n g  p o te n t ia l  
acqu irers. In o r d e r  to a v o id  the in e v i ta b le  c h a r g e s  o f  a r b i t r a r i n e s s  and  
[favoritism, C o n g r e s s  sh o u ld  e i th e r  in c lu d e  s o m e  r a t io n a l  c r i t e r i a  in the 
leg is la tion  o r  m a n d a te  th at  the B o a r d  p r o m u lg a t e  r e g u la t io n s  se t t in g  fo r th  
such c r i t e r i a  w ith in  a  r e a s o n a b l e  t im e  fo llow in g  e n a c tm e n t  of the l e g i s l a t i o n .  
Inclusion of a  c o m p e t i t iv e  b id d in g  p r o c e d u r e  su c h  a s  that e m p lo y e d  u n d e r  
Section 13(e) o f  the C o r p o r a t io n ' s  A c t  w ould  be  s i m p l e s t  and w ould  tend to 
provide m a x im u m  p r o te c t io n  to s h a r e h o l d e r s  and d e b e n tu re  h o ld e r s ;  h o w e v e r ,  
there m ig h t  b e  o th er  f a c t o r s  su c h  a s  the d e s i r e  to m in im iz e  fu r th e r  c o n c e n tr a t io n  
of banking r e s o u r c e s  w hich  sh o u ld  b e  c o n s id e r e d .  In any even t , I do not b e l ie v e  
that any o f  the a g e n c i e s  sh o u ld  h av e  u n t r a m m e le d  d i s c r e t io n  to c h o o s e  w hich  
holding c o m p a n y  i s  to r e c e i v e  su c h  a  p r i z e .

I As I h av e  in d ic a te d ,  the F e d ’ s p r o p o s a l  d o e s  a d d r e s s  a  p r o b le m  w h ich  m ig h t  
be s ig n i f i c a n t  in s o m e  i n s t a n c e s  - -the p o te n t ia l  u n a v a i la b i l i ty  o f  an  a c q u ir in g  
institution w ithout s i g n i f i c a n t  a n t ic o m p e t i t iv e  e f f e c t s .  And, it  d o e s  so  in a  

¡manner w h ich  w o u ld  i n c r e a s e  the f l e x ib i l i ty  o f  the banking  a g e n c i e s  in d e a l in g  
with f a i l u r e  c a s e s ,  fu r th e r  a s s u r i n g  that the d i s r u p t io n  c a u s e d  by bank f a i lu r e  
in this c o u n try  i s  m in im a l .  With m o d i f i c a t io n s  a lo n g  the l in e s  I h av e  s u g g e s t e d ,  
this p r o p o s e d  l e g i s l a t i o n  w o u ld  do l e s s  v io le n c e  to e x i s t in g  p u b l ic  o b je c t iv e s  
and w ould  not fu r th e r  c o m p l ic a t e  the a l r e a d y  s e n s i t i v e  and c o m p le x  in te r a c t io n  
of the a g e n c i e s  w ith  f a i l in g  in s t i t u t io n s .  A t the s a m e  t im e ,  I w ould  h ope  that 
C o n gress  w i l l  not c h o o s e  not to c o n s id e r  th is  p r o p o s a l  in i s o la t io n  but r a t h e r  
in the b r o a d e r  co n te x t  o f  i t s  r e v ie w  o f  g o v e r n m e n ta l  in te r a c t io n  w ith  p r o b le m  
and f a i l in g  b a n k s .

In c o n c lu s io n ,  I w o u ld  s im p ly  l ik e  to r e i t e r a t e  w h at I s u g g e s t e d  e a r l i e r .  L a r g e  
bank f a i l u r e s  and the p r o b l e m s  o f  the in d u s t r y  g e n e r a l ly  d u r in g  the p a s t  two 
years h av e  b e e n  d i s t u r b in g  and p a in fu l  fo r  both  b a n k e r s  and bank  r e g u l a t o r s  

[but they h av e  not b e e n  o v e rw h e lm in g .  In s te a d ,  they  h av e  s t im u la t e d  b e t te r  
bank m a n a g e m e n t  p r a c t i c e s  and  a  fu n d a m e n ta l  r e a s s e s s m e n t  o f  the s t r u c t u r e  
and p r a c t i c e s  o f  b an k  r e g u la t io n .  A s  in o th e r  a r e a s  o f  o ur  n a t io n a l  l i f e ,  w e 
now find o u r s e l v e s  s a d d e r  but, in m y  ju d g m e n t ,  c o n s id e r a b ly  w i s e r .
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