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"CURRENT ISSUES"

Each year at this time it is the privilege and pleasure of the 

representatives of the Federal supervisory agencies to he guests of the 

National Association of Supervisors of State Banks. The invitation 

affords a welcome opportunity to discuss with you our mutual interests 

and problems. At such a time we must be prepared to deal not only with 

issues upon which there is full agreement but also with those upon which 

there appear to be differences. Through an open discussion of controversial 

matters we may clarify the issues and reduce the area of disagreement.

It is with this in mind that I have chosen to speak about the 
problem of bank mergers and the Federal legislation which may be necessary 
in this field. Incidentally, I will use the term "mergers" in the 
broadest sense, to include all transactions resulting in the absorption, 
consolidation, or merger of operating banks. Let me quickly review some 
of the facts regarding mergers.

During the 10 years ending with 1955 the number of banks has 
declined more than 3 percent, as the number of new banks has not been 
sufficient to offset the number going out of business. Most banks 
ceasing operations have been merged with other banks, and the number of 
these transactions has been accelerating. During the first few years 
following World War II the decline in the number of banking institutions 
through bank mergers was 75 to 80 per year, but the number has climbed to 
115 in 1953, to 207 in 195^, and to 231 in 1955.

I have noticed that when the question of Federal legislation to 
control bank mergers is raised the discussion usually takes one of two 
courses: first, whether or not legislation in any form is needed; second, 
assuming that legislation is required, what the nature of that legislation 
should be.

Today I am going to direct my remarks to the second of these two 
questions. I am aware that your Executive Committee has stated that 
present statutory authority is sufficient for the regulation of bank 
mergers. Also, I will grant that reasonable men may differ on the question
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of the need for such legislation. However, I "believe that the "need" 
question is not now the paramount issue; it is now clear that serious 
consideration is going to "be given to proposed Federal legislation.
After all, President Eisenhower, in his Economic Report to the 84th 
Congress, recommended Federal legislation on this subject; each of the 
Houses of Congress in the last session passed legislation providing for 
the screening of bank merger transactions by Federal agencies; the Banking 
and Currency Committee of the Senate has cited the need for uniform 
regulation of bank mergers; and, finally, preliminary releases of the 
subjects to be studied by the sub-committee of the Senate Banking and 
Currency Committee, now headed by Senator Robertson of Virginia, indicate 
that bank merger legislation will be on the agenda. Accordingly, I feel 
that our proper responsibility, as representatives of the public and of 
the banking industry, is to lend our advice and counsel to the shaping 
of this legislation.

The 84th Congress considered several proposals for legislation on 
bank mergers; this led to an expression of divergent views. The House of 
Representatives passed what we may term, for purposes of clarity and 
simplicity, the Celler Amendment to the Clayton Act, while the Senate 
passed the Fulbright Amendment to the Federal Deposit Insurance Act.
There are, as you are well aware, basic differences between these two 
pieces of legislation.

There are two basic differences between the concepts which form 
the foundation for each proposal. The Celler Bill provides for an 
amendment of the Clayton Act which prohibits any merger, consolidation 
or assumption transaction, the effect of which "may be substantially to 
lessen competition or to create a monopoly". Any transaction among 
banks involving a merger, consolidation, or assumption transaction would 
require approval from the Department of Justice. The proposal superimposes 
upon the banking structure of the Nation; a new agency to pass upon and 
control banking transactions. This agency is not informed on banking 
problems and banking techniques, nor is it acquainted with existing banking 
operations. Moreover, the authority under which action would be taken 
is couched in terms not suitable or adaptable to an industry so closely 
supervised and regulated as is banking.

On the other hand, the Fulbright proposal;provides for a restriction 
on merger transactions involving banks where the "effect thereof may be 
to lessen competition unduly and to tend unduly to create a monopoly". The 
amendment requires the screening authorities to give consideration not 
only to the factors of competition and monopoly but also to the banking 
factors presently contained in Section 6 of the Federal Deposit Insurance 
Act. The screening authority would be vested in the three Federal 
Supervisory agencies with a division of authority in accordance with the 
time-honored and fully recognized principle which presently exists.

This proposal contemplates the interjection of no new or additional 
agency in banking, but rather proposes to vest discretionary authority 
in the established agencies to operate within limits in which they have an
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abundance of knowledge and experience. Further, the proposal amends the 
Banking Cede and provides standards to he applied that are practical and 
workable, containing as it does, terminology that provides for flexibility 
of action.

Permit me briefly to outline three prime features embodied in the 
Fulbright Amendment which caused the Corporation to support it and to 
recommend its enactment. One: The Fulbright Amendment provides that the 
screening of bank merger transactions be vested in the established bank 
supervisory agencies with powers and authorities granted by provisions 
of banking law as distinguished from the Clayton Act. Two: The responsible 
agencies screening such transactions are required to take into consideration 
banking factors as well as ccrapettitive factors, so that competitive factors 
shall not be the sole criterion of the merits of merger proposals, but 
rather that public interest and public welfare shall also be fixed as 
guideposts. Three: The terminology of the Fulbright proposal is precisely 
applicable to banking transactions, and permits the necessary flexibility 
that is required to maintain a sound banking system.

Banking is probably the most carefully and closely supervised and 
regulated industry in the United States. The State and Federal supervising 
authorities make detailed examinations of insured banks each year. These 
examinations involve an asset appraisal and an evaluation of management 
policy.

Reports of examination are augmented by Call Reports of Condition, 
field visitations and investigations and the various informal exchanges 
that occur between you and the members of your staff and the other agencies.

The knowledge gained from the day-to-day and year-to-year review of 
examination reports and other data makes the supervisory authorities, both 
State and Federal, uniquely well qualified to pass on the merits or demerits 
of any merger, consolidation, or deposit assumption transaction of banks 
under their respective jurisdictions. No examination or review of the facts 
pertaining thereto by the Department of Justice can be an adequate substitute 
for the background knowledge and current information which reposes in the 
State and Federal supervisors* It is for these reasons that we of the 
Corporation have strenuously urged that the decision on bank mergers be 
vested with the bank supervisory agencies rather than with the Department 
of Justice, This conclusion is in no sense a reflection on the ability, 
honesty or integrity of the Department of Justice, but rather an insistence 
that the bank supervisors possess the experience and the "know-how” that 
better qualify them to make the decisions in the field of banking.

It is interesting to note that the Clayton Act presently specifies 
that those industries and businesses which are subjected to commission 
or agency supervision are excluded from its provisions. Thus, those 
businesses that come under the jurisdiction of the Civil Aeronautics 
Board, Federal Communications Commission, Federal Power Commission,
Interstate Commerce Commission, Securities and Exchange Commission,
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United States Maritime Commission and Secretary of Agriculture, are 
specifically exempted from its provisions* We submit that banks and 
the banking industry are as fully and adequately supervised as are the 
industries coming under the respective jurisdictions above-mentioned, 
and that there is no justifiable reason why there should be discrimination 
against banks and banking.

Authority for each of the named administrative agencies and 
departments is embodied in the respective codes of law under which they 
are given specific authority to function. Consistent with this well 
recognized and fully established Congressional policy that excludes 
from the provisions of Section 7 of the Clayton Act businesses and 
industries which are thus subjected to the close scrutiny of an 
administrative agency, we respectfully submit that banks and banking 
should be afforded the same treatment. This is the essence of the Fulbright 
proposal. The Fulbright proposal vests the final authority to make 
decisions in the supervisory agencies under provisions contained in the 
Banking Code of Laws. With this authority we see no need or reason for 
the extension of the provisions of the Clayton Act in a manner different 
from that used for the other industries and businesses which are 
specifically excluded therefrom.

As the second distinguishing mark, under the principles of the 
Fulbright proposal, the screening agencies are directed, in acting upon 
any merger transaction, first to give consideration to the factors 
enumerated in Section 6 of the Federal Deposit Insurance Act, which we 
like to refer to as the "banking factors", and then, in addition, to 
take into consideration whether the effect of such transactions may be 
to lessen competition unduly or to tend unduly to create a monopoly.

It is to be noted that there is a fundamental difference between 
the language of this amendment and the provisions of the Clayton Act 
which provide for an absolute prohibition against transactions, the 
effect of which "may be substantially to lessen competition or to tend 
to create a monopoly".

It has been established by bitter experience that unbridled 
competition among banks is not in the public interest. Proponents of 
new State nonmember banks are not free to start operations without first 
obtaining your approval and, secondly, if they desire Federal Deposit 
insurance, they must obtain the approval of the Corporation. Member 
banks, of course, must obtain your prior approval and then that of the 
Federal Reserve; National banks, the approval of the Comptroller of the 
Currency.

In the matter of chartering banks and in many other ways, undue 
competition among banks is restricted in the interest of sound banking 
economy. For this reason it is most appropriate that the standards 
fixed for the consideration of merger transactions should not be so
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rigid as to make the factors of competition and monopoly exclusive or 
controlling in contradistinction to the community and public interests.

The Fulbright Amendment in effect makes the public welfare and 
the best interest of banking the heavily weighted criteria, and assures 
that the factors of competition and monopoly shall assume their proper 
role of importance as justified in the determination of the issues in 
each individual case.

You, as supervisors, are aware of situations within your own 
State where sound banking required the acquisition of one bank by another, 
thus lessening competition substantilly. For example, where there is a 
reasonable possibility that a bank may fail; when the prospeçts of a 
bank’s survival are dim because of incompetent management, or inadequate 
capital or earnings, or unsound assets; and when banks are engaging in 
unsound competitive practices because of an overbanked community then 
the public interest may be best served through the medium of a merger, 
consolidation or assumption transaction, with competition continuing, if 
possible, but without such competition if that be necessary.

Again, a number of small banks may not furnish the community with 
adequate credit facilities, and the community’s need for greater banking 
facilities may outweigh som;e substantial lessening of competition. In 
such situations, well conceived mergers result in increased, and more 
effective, competition. It becomes evident that merger transactions 
should be appraised and evaluated not only by competitive and monopoly 
factors, but also by the banking factors. It is only by a full consideration 
of all of these factors that a proper determination of public interest and 
public welfare can be made.

In the event a merger transaction effects a substantial lessening 
of competition or creates a monopoly, this fact, under the Fulbright 
proposal, would be weighed together with the banking factors and public 
interest, and if an over'•all good to the public and to banking generally 
would be accomplished, then the transaction could be approved. However, 
under Clayton terminology, no approval could be granted under any 
circumstances, if there was a substantial lessening of competition, not
withstanding the over-all good that could result from the transaction.

As you review the record of FDIC aid to distressed situations in 
your respective States, I know that you must agree that some solutions 
which you recommended in the past might not have been possible under the 
Clayton Act. It is my conclusion that the Corporation would be fettered 
in the discharge of its responsibility to safeguard the interests of 
depositors in insured banks, if the Clayton Act terminology were applicable 
to all merger, consolidation and assumption transactions. If the amendment 
affecting banks is made under and pursuant to the provisions of the Clayton 
Act, with final jurisdiction resting in the Department of Justice, the 
flexibility under which the Corporation may act to protect depositors in 
the public interest would be diminished substantially.
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The Fulbright Amendment continues the time-honored formula for the 
division of authority between the Federal supervising agencies that has 
been accepted by banks, by State supervisory authorities and by the 
Federal agencies themselves, as being the most effective means of 
distributing administrative responsibility of the banking laws under a 
dual banking system. It has worked adequately for more than 20 years.
We see no valid reason why it should be changed.

There is one more phase of the Fulbright Amendment I want to make 
clear. This Amendment contemplates that the agencies having jurisdiction 
to pass upon the transaction, i.e., either the Federal Reserve Board or 
the Corporation, in case the end bank is a State bank, will consider and 
determine the issues relating to the banking factors. The other two 
Federal agencies would be requested to give advisory opinion on the 
competitive factor alone. The well-established procedures in clearance 
transactions involving dual authority thereby would be continued through 
the regular channels.

I am aware that there is feeling among the State supervisors that 
the Fulbright proposal constitutes an invasion of the rights and 
prerogatives of the State authorities. However, nothing in the Fulbright 
Amendment deprives any State supervisor of any authority which is granted 
to him by the laws of his State. Under all of the proposals, any merger 
transaction involving State banks must, of necessity, have the prior 
approval of the State authority before the Federal agencies can act upon 
it. In the absence of approval by the State authority there is no occasion 
for action by a Federal agency. On the other hand, any authority given to 
any Federal agency to screen merger transactions will, to some extent, 
parallel the authority of the State authorities to make a final decision. 
However, in this regard the provisions of the Fulbright Amendment go no 
further than those contained in the Celler proposal. Your Executive 
Committee has seen fit to criticize the Fulbright Amendment as an 
encroachment upon States’ rights, while on the other hand it has given 
its blessings to the Celler proposal. In this consideration it should 
be noted that the Celler Amendment requires a triple clearance of merger 
transactions in the case of State banks; that is, approval first by the 
State authority, then by the Federal Reserve Board, and finally by the 
Department of Justice,

As I noted initially, your Association lias taken the position that 
there is no need for Federal legislation on this subject. I recognize 
that this represents a field within which reasonable men may disagree.
On the other hand, if we assume, as I have in the course of my discussion, 
that this subject will be a matter of continuing debate, then I sincerely 
believe that the final authority to approve merger transactions should 
remain in the bank supervisory agencies, and should not be vested in the 
Department of Justice.

I assure you most sincerely that in recommending the enactment 
of the Fulbright Amendment neither this Corporation nor any other Federal
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agency is seeking additional power and authority, nor are they making an 
attempt to curtail the authority vested in State authorities. Rather, 
the Corporation is concerned with the proposition that bank merger 
transactions should be approved by those agencies which, by experience and 
association, have the "know-how”. We are also deeply concerned that the 
statutory criteria shall be the public interest and the public welfare, 
as distinguished from solely competitive and monopolistic factors.

We sincerely believe that it would be in the best interests of 
banking and would be a major aid to Congress if we —  that is, your 
Association and the Federal supervisory agencies -- could join together 
in developing a common policy guide for merger transactions which would 
give maximum protection to public interest with minimum interference to 
free enterprise in banking. I assure you that we of the Corporation would 
cooperate to the fullest extent in such an effort.

I have atterapted to give you my honest opinion on these matters.
I know that, in final analysis, men of good will can always come to 
agreement in the interest of the public and the Nation.

* * *
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