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UKBAL » g TMTT.WY UV BANK DIRECTORS

In hit brief introductory remarks to you on Monday, Mr*
Sailor said among othar things that aw proli«» ara continually
arising® The statement la axiomatic to Ufa In general, and the
fact la what gives basis for tbs legal profession* Much as most of
you might wish there seems to he no escape from legal problems la
your work 1 hope ve can help keep them at a minima» for you*

She particular problem se east to consider briefly this
morning is the legal responsibility of directors* X think | need
not tell you hoe close the business of bank examination Ues to this
responsibility of directors* for example, Mr* Sailor said In his
spseeh to the Eastern Regional Conference meeting In this city ¢ust
a year ago -""Any examination which discloses matters of significant
criticism, or of importine* Otherein# is ordinarily concluded eith a
conference between the examiner and the directors# In order that the
matters requiring the special attention of the latter may be fully
reviewed to insure their understanding and to determine proposed corre«<*
tlon.** With the development and growth of banking legislation in this
country, particularly since the turn of the century, breeder powers
have been prescribed for the chartering authority to malm periodic
visitations or iInspections to determine that the hank was not exceeding
its statutory powers*

fleperelly i1t may be said that the bank directors9 legal
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reeponsibility 1« of @& kinds, vi*: statutory liability, é.«* for
noncompliance with the lava of tha «tato for fallure to perfora thé
dutiea imposed on them by la», and «acona, eoraaon 1w duty under da-
cisiona of our court© holding thé diraetora raaponaibla for loases
Guff«rad by dapoaitora and otbars bacana« of negligane» or cardlaaanaa«
in discharge of dutlaa net apacifically provldad for by statuto.
In thia davalopnant of bank lagialation »hieh I mentioned

a aoaent ago, the part playad by you aaa and the «xaainera aorking
undar yon bai baan and continua« to ba iaportant, bacana# it la tfcrough
yonr suggestiona and reeosaaendationa that nev dutiea devolve oo direc-
tor», and aban tima naa dutlaa ara aufficiantly definite and extensiva
they frequently cryatalize i1ato statuto la», and there aay be times

successive fallares to carry Cut your auggaationa ara tha proximate
cause of a losa, that financial! UabiUty vili attach t© tha directora,
and thia liability aay attach vithout vaming fron tha axaalnar, If
tha director falla to do »hat an ordinary prudant man would do under tha
circunstancia. .

da Kr* Qppagard indicatad to yon on Monday, there ara at

Xaaat 58 practicas that bava baan daaignated by tha Corporation ai un-
safa ayfl unaound. Pro» a reviev of tha litigatad casas, as Mr. Qppagard

indicatad to you, It appaara that thara baa baan a ataap of dis-
approval by tha coarta on a larga number of thaaa practica» and aa to
“ttcm, i1t la reaacaable to suppose that in tha avant that inauraoca
saa tarainatad that diractora liability uonU attach i1f it »ara «bowvn
that a 8ubsequent fallure of tba back »ara cantad by tha unsafe practica

indulgid In«
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Ccnvertaly, 1t vould not MetiwurUy follow that director»
vould ba liabie 1t the bank irere forced to ciow«, becauae of ahrinkag»
oT depoeita cauaed by thé terminati®», or inaurane«. A colepi« or year»
(NP i1t Xookad like wi ailght bave a legail t««t or tfei» *u«etion vhen
tho Corporation va« «ned ror cancellili« thé inaurane« or a tank la
itane*«««, bui the Preaident «ot cola fe«t «ad abandoned hi« «aw™

mShaitBank director» Say'«et nee«wariily  Ubbie even
thougb oar Board find» that thé bank ha» been «ulity or unaafa «ad
unsound urinile« «<»m in fili TOTIHIHHIL obligatory
on oar Board to taralaeta i1naurane« findia« baa baaa
aada that tha praetiee vaa unaafe* «ad ljf]g|avBar i1naurane« ia teralnetad,
the finding of tha board ia aot conciliaive unleas «upported by aub-
atantial eviaence, a «uaalUosi vhieh tha coarta vili iIn a graat autority
or eaeea eXuays aatartain.

Sha point X bava baca trying to aaha bara i1a veli illuatrated
by tao laudilk casa» on thia iubjact, both or vhieh ara «aoted tram, i1a
*e B. Strania* wnaeirinduw» Ia yeur aeaalnara* hook of inatruetiona. la

ithoaui v* teyior caaa, 224 U.S* 73# tha Court held tha diractora vara
Uabia becauae thay fallad to haad tha diraotlon of thé «aralnera vho
had told thaa that the doubtful aaaata of tha baak vera over talee tha
capitail, ubile i1a Aadaraoca r. khan, 7 Fed. Supp. 924, vhere tha
WHi laara coadoaad certain ultra virai «eta of tha diractora, tha Court
hald that that eould not Haffect tha l1ahiUty of auch diractora for

paraitting vhat thay «uat ba deeaed to bava knovn va« unlavi®iinr'>
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Skia pois* illustrat™ too, tfes protoios tfeat youamn asd
our Board. ara up against ufess jrau aad 1t ara called upon ta paa» 0s
tha factor of bmk mmnageesaat™* la visa of tfea atandarda tfeat feess
fessa davslopad ovsr tfea psars# tfea problem ta sot too difficulté but
Xm surs us ail rsali* tfest tfe'r* «WM» % * *tt«pt «a
tfes part of tea eraminer ta tsll tie* dlrectora feau ta rua tfeair beafe
pats outaids of pour ol spsratisos« Ta otlisr «wu# tfea la»
placas tfes raspoasifeility of rusais* tes tssfe os tes dirsctors.» and
as as tfegp violais so la»# as9 sssi* la unssfs asc. uasound
practices, pou mn ma pour «xaaioara sfeould fes as circuaspact as
possifels in pour rsooa*sudations on nsaagseni I tfes vorda Tree satsr-
prias” «rs to bava asp ®aaing at ail#
so doubt pou sas ara ail asars of tes lav tfeat fesa recsntlp
in pan forlt rsfsrrsd to aa tes *Prtif*ai Mos™ ruX*, in 000%
Bftctloa vitfe i1avastasat of Orust funds, ufeicle la indicative of tfes
trend to libsrsltss iavastasst* of acfe fonds* fou as» ars alao «cars
tfeat thes 1%0*1 rslatloaskip festwssa tfes daposltor asa tfes fessfe 1a tfeat
of a dsbtor and a crsditor, but tfeat tfes rslatiosafeip festssss a éeposig/;
tar sad/ar » stockholMr rer © thot of « tewst « M M > ew*o
mafeor *Focourtmm » hm a» teU< Strietty «g**Hng, It i» not
mémnMMM* Tmwn of tIM laek of 1doatity of ttM reo, 1.0.
O»«. <*e
tfeat tfea spacial cars requirad of besit direciore sas comparable to
tfeat of tes trusta* aad auaarou™ casas usail tfea tachaical trust taras
in deecribing tfes dirsctors” 1égal respoasibilitpo Sas Willians w»
McKay, *0 1. J* IT* 109* AS X study tfea trsiiA of currsat decisions,

X tfes courts ara bscoalng sors liberal iIn tfesir aaalpsis of tes
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director»” respoaalBllity «ad »«ylag that they «re aot guaraators of
tu «alik* fuaas But «re efcargtd oaly under thé "‘prudeat «ia8 rule.

tMe lead» us to « furtfoer coaaildaratioa of the queation
vhich tir* Qppegard taucfoea oa Mir iilim ulli, «ad ~“ich va» raiaed
pretty directly By the Asatatant Attorney deaerai of leva the other
day vhea he apoke to the Itxhpeadeat Baakera Meeting la Bea Molata#
Shere la no deaying that there la a groeiag reaeataant agstnst
“assuajed power’l ao-eallea By the Bank supervialag agende*, «ad to
thé exteat, of coarse, that theae agende» ara usurpine the fuaetioaa
of haak alaageaaentt (I do not conceda that they are), the resentsaeat
la ¢ustifiad* Out in loa thl» cry was ralsed la defasse of atatea
righi».

The prohleia, foovever, la aot aa ainple aa that, «ad 1 think
It la very fundemental* | ca& Illustrate thé point 1 sa trylng to rafta
here By referriag to say friend Hlcbard frefz of thé Beatrice state
Bank la HeBraafca. 1O some Baskara, and 1 thlnk to soste of our ovn
poople, he *ButT t o and «pparaatly to a
largo and poverful aeganent In ter Banking fratemity, he la In fact
a servant of Brotherfocood. X bave Beau told that eoa» of hia loana Beve
Baca crilticized Becanee they «re aot properly eeceured. He eaawera By
aaying he knove hia euetosaer» and that they vili pay. Who la rlg&tt
Oaly tino can teli* theé aativalrner Juatlfle» Ma critlelaa on the
ground that the loana «uit Be teatad accordlag to prove« Banking standard#,
vhile Trafz juatlfies thé leena on Bueinea» conditiona aa thay are today.
there aaee» to Be a definite eapaaaion of loana la tha consumer lendine

field «Mah aeans an 1acreedng volai» ©f cheractar loana, fou aay
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Itve gaaa the rscQ&t goipy ol thé TAItliii bmtevtoo IWI been &oiiig
* large business on gingie signature, noncollateral note« vith g loge
rattio that mes aegligible. 2f theae leene «re «itili» thé «tatutory
limite yho can eay «lidt gay certainty that they «re gaga or bad« 2

do net envy you aen in thé reaponaibility that yeu bava ia thi» connec-

tion, beo«ligl 2 under»tend boa difficult i1t ie t© *tenderda

that sust  geared 1o es cel» fiEtl™ describe> the# conatantly dhang-
1ag conditio», agd 1t la 1a thi» fieli g# supervision that your reco>*
cadrtion to the director» ara very inportant fou &2 gt 1»
ggay case» gay tg the director» a» gaio %k “Able*g g R to
gay *2 a» aargiag you” beoenee gg 2 bava aiready indieeted, aita the
«miail a duty ariaeg vhich if 1gored gay agli gita riga to director»
licbility,

Again, on thé other hend, %provai, or failure to ger»
by\Our examiner», dooa »et ees*ge the director li tfeere ha» beau aa
actuel violation of the laa» fhis occurred in thé case of gang a* Msppl»
<af» et ala 37 6*5. (2d) 23, vhich erose in connection aith thé lallure
Of 6il8 FRTIEICY SFalQftX M RS i0 PAIPKSETP Argillt WIVKFO wi® M B » Bl
a» excessive to a Realty hge been fonali by aa»
Intere»ted iIn thé success «l tha beat, to boli spi rasi astata ossea
by thé bankt ab# deal at the tlse it sas esse aaaaad perreetly sound
because thé vtha of thé reai estate usa aera thaa to cerar thé
«»tira indebtedness of thé Healty px@p*»y hot *ea thigyr *»a other
vaine» fall sherpley the besii railed it aae diecovered that the
lest 88,750 lesa to thé Realty ecepany vas 1a violatimi of the statate,

and in thé suit instltuted by this Corporation se vara allosed to racovar»
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Star* mi aa Intereating sida llght on that eaa*. After

tita v*rdict N | U n i occept«d by th* court «nd th* Jury diachwrged,
and a notion fwr a ae* tria! overrulad, tasar* «m fauna aaoag the
papon la th* caao * yellow ah**« *f paper «a vhlch una «rlttm the
folloviag -,T—*“  aa «b* haak «xominar* ana th* IW «M anara
au a*« racognia* th* $8,«50 loan «o ha IU*g*I, hjr not «arning th*
baok fior requesting laMdiat* Uquidatlon, na* taking legal actionj
th* Jury M In* th* tmasaetiee «aa I*g*| «na th* hank incurrid a*
damege”. Th* dlacovory of thla una « » » «a oa* of th* raaaona tor a
na* tarlal, hut, ¥ ilam, th* court dleregardad 1«. t la int*r=t-
iag aa abovlag th* r— anaina lim i»h «rai of *t laaet no* Juror *ho «a*
euppoaed to havo «rlttaa it. Se«w> *F yw» *h* a&ar r— wh*r th* eaa*
**y r*c*U wheth*r our «<artwr got * daawrtt-aa* oa that oa*. It
la ttf* 1at*r*etlng «o not* that thla eaa* la «atheritgr far th* atata-
— « w»It vould h* uajaat and laatpltafel» to p*mlt th* reeaiver te ca-
tala aU hmaflta derivad froa th* transantion and place aU loe™* oa
the director*" and Hhatawr of tala* th* haak racorared fM« th»
horre™** on aeeeuat of the (eaaewli*) loan vould ge la diaination of
daaagt™™ 1T thla principia ehould ha »»pilad to all of our eaaaa la

It 1a quaatlonahl™ it th* 1MC could aalatala aa ection

for director*" lihblllty if It haa h*«a aada «hale.
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Im mm that all of youw t t w the »took argument that was
used against the insurance of R<#-deposits; vis.*# that It would
result Is careless hanking* Saak has sot besu our experience# due
so dotibt to luproved task supervision. nevertheless# 1 as persuaded
that there ha# toes a lessening of the urge to task, official#
for circumstances resulting is our having to give relief to a
distressed tack* Certainly it has host ay experience since being
vith th# Corporation that there he# been sympathy rather blame
for the defaulter* fhia sill sot sake 1t map easier fearns to
— Kduidw directors* liability oases* Seas i1s the very bad situation
at *ryor# OKiaBaas# where tne loss was over a half b >iion dollars
there was a lot of syapathy for ths thief* 1» have started a
directorsl liability suit there and It sill be very interesting to
\stijh. developments.

As you are all aware nearly all of the purchase of assets cases
which we have had in the last few years have been due to defalcations,
and in those cases it is difficult to make out a case of directors”
liability, because in most cases, the defaulter has to work very secretly,
and in a number of our cases, it was quite by accident that the shortage
was discovered. As Chairman Harl says, quoting familiar baseball language
"You can"t hit “em, if you can™"t see them", iIndicating that no blame can
attach to your examiners or the directors either where there seems to be

no sure way of discovering the irregularities.
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Bevertlsg a momnt to thé Hassu*ptio» of porer’” which X
aentioned a aoMrt ago, and te Mr* Oppegard”a cossnents Mondal oa
Banking business teelng conducted in the patelle interest, for a
nualer of yaars follovtog the turo OF the ceatury there vas a \ery
definite legai concept «bracci in the pra.se raffeeted vith the
patelle interest*¥ tedi Industries end teuslnesees ae railxoads, public
Utilities, express ccepanies, ebe*, vhleh hed a lame and direct
contact vith thé patelle vere so desesibed, and thls earrieft out thé
enlarged conceptloa of thé polle« power of the State to thé effeet
that greater control would he exercised over sach industrie* end
buslneasee than over thé erdlnary private enterprises. The hanhing
teusiness vaa anong those se eensldered thereby charging the tank
officiale vith a hlgher degree of cere end responsibility tovard the
patelle than vaa atteaient open other businednes* Thls, yen eia
reedily uaderatand, le eeaslsteat vith the ldea of tragteeshig
vhich X dlseuseed a th* sdnutes ago« Bovewver, in thé E%eltff%ﬂ\]@ase In
Sev Torte, 291 S*S* 502* frequently referred to as thé Sev York Mills
case, the Stupra* Court dteeadcnad thé theory of “‘affeeted vith the
patelle interest™, or accordine to the atateneat of dhdge Mente in
thé State* Shop Meritane Caie, annouaced January 3# W 1 thé theory
vaa ditehed* The effeet of this nay he te reduce thé hitfi degree
of esre vhich vae required of tatte dinotera vhlle the dottrine vai
in effeet* Xt vili he intereetlag te vateh vhether er net the

coorte vili fellsv thle Una of mescming in haute directora* eaaes*
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?hose of m idi© heard Professar Rogers yesterday «111
recegfeer that he qooted J. 1 Kabertsaa, Bttty Controller of the
Cmitosyi as having eald, rRiskles» bBnklag 1» no banklng at all*”

This le rather a significasi Otatenent coa&ng trai one la axii a
2x1#, place of authcrity la the henklng ha®iacee la thé tfotted State»,
but le tfcorougbly coneisteat wlth thé thinklag of this Corporation
as It lae hesa successively ennounced by Ite officers. There can

he M pestiolN hot that thée federai Beposit Insurance Corporation

1« cowaittez‘; to our dual arotea of teatiag as a free eaterprise syetea
and certaioly «e «est agre» that that coatesjplatee the takiag of
nomai rlske hy haafrtag officiale. So long as our %m eoatenlate»
this mmmUsS theory ay cotica le that tha coarta «111 attempi to
gire reaeoachle leevay to heak director® im thé mm&mmt aad
operatioa of thelr tank». fThis does not «0Osa, honeter# that the
ccurte relax la thelr nualab&eat of director» «ho violate thé
lev heeanes «e are aH ««are of the fsct that «bere prospective

lum etepe la discretion le auuy™

Tiat «1l1 aot pemii ay coseent oa S* 1» strofa*#

Lhifth x aeattoned earller la illex reaark», but 1 hope
that aa your ila® pemii» yen «111 reread end reetaiy thie aesoraada,
shich la a pari of your hook of 1avimtldttf* 1 aleo «ish to la»
corporate ae a peri of thle addrese tha eereed eatltled "Respoaaibilitlee
of a Beai Director’” «ritte» a fev yeare ago hy a»> J. \Veigel, a fomar
Cogppiesiaer of Bale» of the State of Xiaaeeeta, «hlch «ae fumiefod aa
hy our friend, Mr. X« I* Arundeon, aaothar fonar Cotaaissiaer of Beak>
of maasaota*

Federal Reserve Bank of St. Louis



X also vant to express ny perconal appréciation to
Kr. Anderson of the Cogptroller of the Chirreacy™s Office, for raking
amilable te ail of ns the Ccagtroller,s study cm the "Buties and
LiaMlities Of Directors of national Banks¥, Fora IbVf, Treasury
Bepsrtaent, Office Ucagptroller of the Currency, This la a soit
excellent stateaent and 1 hope th&t each of you elil take tins to
study 1t carefully.

In conclusion, X thisk the dut!es of tank directors have

bee» very uell suunarized in a recent Bew York case, vhiCh X a»
taking the llberty of $ioting!

*%(D Directors are chargea vith the duty of reasonable
supervision over the affaire of the Bank, Xt is thoir duty
to use ordinary diligence in ascertalnlng the condition of
its Business, and to exercise reasonable control and super-
vision over its affaire» () fThey are not Insurers or
gtaarantors of the fldellty and proper cosduct of the exscu*
tive offlcers of the Bank, and thsy are net responslhlo
for losses resuliiag froa thelr vrongful acta, or ourssions,
provided they bave exercised ordinary cure in the discharge
of their ovn duties as dtrectors* (3) Ordinary cars, iIn
tfck> natter as in other departnents of ths lav, suons that
degree of cars vhich ordinarily prudent and diligent »en
vould exercise under sladlar circunstaocees. (h) The degree
of cars required further dépends upon the suheet to shich
it Is to Be applied, and each case nust be deternlaed iIn
viev of ait the rtriuwtaiiiss» ($} XF nothing has cane to
tw* knowledge to UMdttm suspicion that sonsttdng is g?wg
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vrong, ordinary attention to the affairs of the iInstitution

Is sufficient. If, upon the other hand, director© know, or

hy the exercise of ordinary core should hav» kaova, aay wctstv
idilch would avahen auspicien and put a prudent man on Ms

guard# then a degree of cara coatteasurate vith the evil to

ha avoided la required, and a vant of that care maltes them
responsible. Directora cannot, la Mustiee to thoaa vho deal

vith the bank, shut their apta to «hat la goiag m around thew>
(©) Directora ara not expected to ratch the routlne of arery
dap*a business, but they ought to bata a general knovledge of
tha manner In vhich the bank*s busineae la conductad, and upon
vicat securlty Ita largar Unas of cradlt ara giren, and gMm»»n.y
to kaov of and gire direction to tha inportant and general affairs
of tha bank* (7) It la incumbent upon bank dlrectors In tha
exarelaa of ordlnary prudence, and aa a part of thalr duty of
ganaral supervision, to cause <tn examlnation of tha coaftition and
raaourcea of tha bank to ba nada vith reaeonable frequeney.*
OCallln r* National City Bank of New York, 273 »«Y.8. 87, 9%, 152
Mise. 679i 7 789, nota 79 ¢ i/,

Yha other areaing 1 heard a atory vhich 1 think la apropoa

of tha occaslon* A frlend of nina orar In Virginia has a son alght

yaara oid* One afternoon recently vhile tha aothar vas avay the son

bacsaas engaged vith another lad about tha sao» aga in a rather riolent

physical encounter and tha subject of thia atory suffarad a brain con*

cucaldon ao it ras necessary to ruah hin to tha hospital, vhere it

developed that tha injury vas not seriou® and the boy uaa sufficiently

rarlrad so ba could go homo that aftarmooa» Meanvhile, of couraa, his
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aottar had heard about It @t m her return hose among other questions
she ashed him, "Who vas with you in the ambulance?”’, and the little
hoy replied, "Musale, X do not knom 1 vas not there." when of
the hanks that you examiners are checking mi get into trouble serious
enougl to result In a loss resulting from the carelessness or neglect
of the directors, the hank diraetor will not he heard to say, "'l was
not there”, and in the last analysis that iIs the real massage that 1

uant to leave with you this memliig«

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis





