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TIES ADMINISTERING
FEDERAL BANKING AGENCIES

————————————————— oo ————

ZEE DUAL NATURE OF THE AMERICAN BANKING SYSTEM

One of the most interesting studies in the development of American
institutions is that which is concerned with the development of banking.
Originating as a private business ministering to local needs, banking has
developed into a quasi-public business capable of meeting the financial re-
quirements of a nation of 135 million people whose industrial output by far
exceeds any estimate that would have b-en made as late as a quarter of a cen-
tury ago. It is a study of the development of a dual system parallelling the
dual system of American government. It has been characterized by the same
elements of weakness and strength which have enabled us, through profiting by
experiment and learning by experience, to develop the nost stable political
institutions of any nation on earth while at the same time and in the same man-
ner developing financial institutions commensurate with industrial development,
which in turn helps to assure governmental stability.

The story as to baniing has its beginning in the local institutions
that financed local enterprises. They were adapted to the varying reqguirements
of the communities in which they existed, whether their prime interests were
commercial, industrial or agriculturzl. National concern woulc be manifested
only when a government of delegated powers would be subjected to some strain
vhich affected some predominant nationel interest. Usually it has required a
national panic or depression or some extreordinary fimancial strain incident to
war to spur the rational interest to the point of unifying the financial organi-

zations for public service. If there were a demonstrated need for a national
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currency a tax might be imposed to drive other currency out of circulation,

If it were necessary to marshal the financial resources of the nation in siyp-
port of a war, a national banking system would be brought into being. If a
relationship between banking institutions existing throughout the nation facili-
t.;ted or obstructed the flow of bank credit at the will of those influential in
1ndus£rial and financial circles, necessity for control in the public interest

is demonstrated and a federal reserve system results. If long anc bitter ex-
perience disclcses that the business of banking is conducted not only at the

risk of stockholders but at cven greater risk to depositors, national insurance
of deposits results. These are milestones in the development of the American
dual system of banking. Every step up to the present time has been taken, however,
through the enactment of laws designed to acd strength anc stebility to the system
and cause it to function in the public interest.

The present structure, however, is erected upon the old foundat ions.
Sovereign states, with regard to banking, still perform the functions of sover-
eign states. They still caarter state banks anc surround their operstions with
all the safeguards needed to protect the public interest. They give to the
banks the facilities whica they think will enable thexn to serve best the public
interests and they further enable tlem to participate inthe added facilities
designed to subserve the national interest., Ome sovereign state would thus
1imit 2 bank to operations in a given locality. Another sovereign state will
find that the interests of its people ar= better served by a branch barking
system. This is purcly a matter of local self-government and all the faderal
law there is on the subject of branch banking recognizes, both expressly and
impliedly, the right as well as the competency of the state to choose a branch

banl-ing policy.
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Under tae federal law a national bank qaay be rejuired to confine
itsoperations to the place of location of its office, or It aay b2 peraitted
to operate as a branch banking system either witain a city, a couniy or siate-
wide, depending upon the var,;ing provisions of state laws wita respect to the
operzation of state banks. There is no provision anywhere in the Federal Re-
serve Act, the National Bank Act or any other federal act affecting banlzing
which would support action by any administrative or supervisory authority that
would discrimincte against a national bank or a mexber bank in the performance

of its charter powers according to its status with respect to btranches. Recently,
however, a step hars bean tazen In Fashington wliiclk is altogether unprecedented
in the history of American banking. A group composed of nmen, each of whom ex-
ercises in some official capacity or other a limited supervisory power, cir-
cunscribed by law, hacs taken upon itself the responsibility of interfering with
the various stztes in the development and carrying out of their banking policies
in the manner which is provided for both by state law and by federal law.

Thus in the field of banking there has been substituted for govern-
ment by law government by cuasi-official fiat. Wé say "quasi-official fiat®
for the reason that there is no sanction of law either for constituting the
group or for formulating policies which are tihus sought to be made effective.
Legislative policies are formulated within the halls of Congress. When ad-
ministrative bureaus created by Congress transcend those policies it has become
an American habit to protest the excesses of power as bureaucratic. When, how-
ever, there is not even a legislative sanction for the affiliation of a group,
vhen it cannot justify its concerted action by any shred of lggialativo authority,
and wien it expresses or seeks to formulate policies wiich are inconsistent with
those expressed in legislation, the unwarranted action is worse than bureau-
cratic. Dictatorial is the only adjective that describes it. It is nothing

more nor less than th¢ arbitrary exercise of undelegated power,
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Ir the cuurse og this dlecucrivr we chiell huve cccaslor to note the
ecvert of Cictavorslip in berding b r. Tcrence to some srecific situetions.
In tve interect of orcderly discusciorn, “owever, ¢ lriefl explenatery ctate—ent
of t%¢ Yanking policies of sume o. the Torlern £t tes would seem to te appro-
oricte. This will te follomed ly rueferercec to the stoie laws under wuich
those policies are to be carr.ed out, aac similer refercacer wi11 be mace to
suant to wulch ti.csc policies crv to te effectucted

the federel stetutes »

&

ancd correlated in o cell-rouniec durl s stem,

e - \-r—\oc
y .

For many yesr: t:e courtry har bo.r accustomed to conditions which
have resulted in the deveiopmnt of financial centers in tha Fast, The con-
centretion of industris? rowcer in largc corgerctions whose cperations ere
nationvide hes been accompaniec ty o like concertrrtlion of tanking power, In
some of our Testern st-tes, of wiich Californic ic an outstarding example, it
has been thought risc to equip eecl. community in whicl an indusiry night Ye
developed to subsieonticl size v.ith an instrument which would enedle thc indvstry
to grow anc develop witliout being harpered Yy credit resirictions that ~ight be
imposed if it were required to cepend upon remote sources for its credit facili-
ties. This instrument coulc le provided ty a bronch banking system, st-tewide '
in its operctions. Implicit in tha. system i the discrction which is vested
in the Superintendent of Banis of the state to consider the factors wiiich point
to the need in the community for such a financiel agency., If a benk equipped
to render the service believes that it cen Ye ecvantegeously esteblished, and
if the Superintendent of lanks believes that the community will be served, the

state policy is definitely favoreble to the ectablishment of this loeel unit,

the crecdit facilities of which will not be limited bty the amount which usually
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attends the organization of a small corporate bank. Under this system, how=
ever, both single unit banks and branch banks are founded and prosper side by
side. One is not to be favored over the other. The banking public is better
served and is not dependent upon more remote sources for its credit supply.
This plan is acceptable to the millions of people who occupy this region and
who are fast developing it to a position of supremecy -—— social, industrial
and economic,

Under the guiding spirit of a man who had the genius to appreciate
and understand the advantages of banking conducted according to such & plan
there has been developed in Culifornia the largest and most serviceable state-
wide brancn banking system in the United States. It has no counterpart in the
East; it is not understood in the East, But these facts furnish no reason for
discriminstion against it if it is being conducted according to the policy pre-
ferred by a sovereign Americun stete. Under the cxpress provisions of the
National Bank act (U.S.E.S. vec. 5155) a n=tionuli bunking association, with
the approvel of tre Comptroller of the Currency, may esteblisu and operate new
branches &t any point within tae state provided that state bank: may, by
virtue of tne stetute law of tne state specifically granting such autnority,

likewise operate branches.

BANKING POLICY F1XBD bY 1LOCal LA
The banking policy of tue states of Californiu, Uregon and Nevada
with respect to brench banking is definitely estcblished by statute. Such
stetutes sutnorize tne openin: or esteblishing of bruncaes for tie public
convenience in substentially the scme languege taat is employed to autnorize
the establish:ent of the banx itself. In Appendix "A" hereto attached will

be found copies of the &pplicavle statutes in California, Oregon and Nevada

org/ B
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which are expressive of the public policy of those states. For the sake of

brevity we will state here only the substance of the requirements in each

state.

CALIFORNIA
By Section 127 of the Bank Act of California persons who desire to

organize a corporation to conduct either a banking or a trust business zust
obtain the previous written consent of the Superintendent of Banks to the
proposed organization anc to that end they are requix;ed to file with him an
application and pay a fee of §100.0)0. W¥hen the corporation is organized it
is prohibited from transacting any business without the written certificate
of the Superintendent sﬁting that the corporation has complied with the pro-
visions of the Act and that it is authorized to transact the business specified.
The Superintendent may withhold such certificate "whenever he has reason to be-
lieve that the bank is being formed for any other than the legitimate objects
contemplated by this act, or whenever he has reason to believe that the public
convenience and advantage will not be promoted bty the opening of such benk.®

: In Section 128 it is further provided that if the Superintendent has
not withheld the certificate for any of the reasons set forth in Section 127,
he "shall ascertain, from the best sources of information at his command, whether
the character and general fitness of the persons named as stockholders are such
as to command the confidence of the community in which such bank is proposed to
be located, and, if so satisfied, he shall, within sixty days after such apoli-
cation has been made to hi~, issue, under his hand and official seal, the certi-
ficate of authorization r~equired by this act,.®

Section 9 of the Bank Act provides that a bank shall not open or

keep an office other than its principal place oI business "without first having

obtained the written approval of the Superintendent of Banks to the opening of
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such branch office, which written approval may be given or withheld in his
discretion, and shall not b. given by him until he has ascertained to his
satisfaction that the public conven.ence and advantage will be promoted by
the opening of such branch office.® Provision is further made for additional
capital requirements which must likewise be satisfied, and "Every bank, before
it opens a branch office, shall obtain the certificate of authority of the
Superintendent of Banks for the opening of each of said branch offices." A

certificate fee of §50.00 is required.

OREGON

The similar provisions of the Oregon Code are found in the 1§35
Supplement, Vol. 5, where an entire chapter (Chapter XXX) is devoted to
"Branch Banking.® Under this chapter any bank or trust company may establish
or operate branches under the conditions therein specified. Provision is made
for establishing branches "at any place within the state"; also at any place
within a county (vhere the population is lgss than 200,000) or outside the
county within the tributary trade area by satisfying the prescribed capital
requirements applicable to each type of branch.

Aside from definite restrictions imposed, the application is subject
to aocproval or disapproval by the Superintendent of Banks and an appeal is
granted to the State Banking Board "all in the same manner as is provided in
the case of the organization of a bank or trust company.™ The chapter contains

fourteen separate regulctory sections.

NEVADA
Section 747, Compiled Laws of Nevada, Supplement 1931-1941, provides

for the insertion in the articles of incorporation of a banking corporation of
an article "Tenth," uncer which the bank "may maintain branch offices" to be
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established by the Board of Directors "with the written consent of { he Superin-
tendent of Banks" and upon satisfying the prescribed capital requirements. The
Secretary of State is required to issue a certificate of incorporation of the
bank but it may transact no business not incidental to its organization "until
it shall have been authorized by the superintendent of banks to commence the
business of banking as hereinafter provided.® (Sec. 747.0l)

In Section 747.02 it is provided: " *** if the superintendent of banks
is satisfied that such bank has been orgunized as prescribed by law, that its
capital and surplus is fully paid in cash, and that it has in all respscts com-
plied with the law, and that the personnel of its organizers and officers and
directors is such as to inspire confidence, anc that the proposed operations
will not bring such bank into such competition with any similar institution
then operating under the provisions of this act, or of any federal charter, as
to endanger such institution then operating, and that the probable sphere to
be served by such bank is not at that time adequately served, he shall issue *** @

a certificate of authorization.

If the Superintendent should refuse to issue a certificate to author-
ize the bank to commence its business, the bank is given an appeal to the State
Board of Finance, which Board, after hearing the Superintendent, may order the
certificate to issue.

It is further provided that the section shall not deprive an aggrieved
bank from "presenting the entire matter to the supreme court of the State of
Nevada for review and the issuance of such order relative to the issuance of
such certificate as may appear to such court to be proper in the circumstances.®

It is thus clear that the Nevada statutes place the right of a bank
to operate branches upon an exact parity with the right to engage in the busi-
ness of banking. A bank that has expressed in its articles of incorporation the
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location of branch offices in which it is desired to" comiuct its business can no
more be deprived of the right to conduct its business at such branches by arbitrary
action than it cen be deprived of the right to conduct business at its principal
office. The same would secm to be true with reference to additional branches which
are authorized to be established from tive to time by the Board of Directors with

the written consent of the Superintendent of Banks.

MICHIGAN
It is dowbtful if any state in the Union had a mxre disastrous experience
during the depression in the early 30's than the State of Michipan. A high per-
centage of its banking resources were in banks that were placed in receivership.
Tresh from t.ixls. experience the Legislature of Michigan in 1937 passed a new fi-
nencial institutions act waica authiorized the establisiment of statewlde branch
benking systems. A copy of the opinion >f the Attorne, General of ficaigan and
a copy of the opinion of the Attormey General of the United States so construing
the act are found in Apoendix "B", It is worthy of rote that a nctional breanch
] banking system is now in operzation In Michigan as a result of tais st-tute and
| that the Comptroller of the Currency has given his approval thereld>. It is not-

able that the Comniroller of the Currency has from time to time issued cert_ficntes

of authority for other brancies of other national banks in the “ta*e of Micaijsn.

-

Some tairteen additionzl states, too, havs acopted & statewide branch
ban'zing policy, with varyiag rastrictions. (See 22 Federal Reserve Bulleiin,

~

d=7e 358.) The lavs of taesc states, however, necd mot be specificslly noted here.

L comdetent critic who has muce a thoroush study of couniry banking
in Wisconsin cdurin. the depression says: "The wsatisfactosry functlioning of

the banking system during thas depression was cue in no saall rescure L9 in-
her=nt charzcteristics ol the s
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of banking, which is dominant in most parts of the country, has many virtues,

but it also has certain defects that have caused it not to be dependable inmn
times of difficulty * * *., Independent unit banking offers the advantage of
local control, but it also places upon each community_ the responsibility of
absorbing its own losses and of providing the resources from which credit may
be extended and deposits may be liquidated.® (Technical Bulletin No. T,
July 1941, U.S. Dept. of Agriculture, by Fred L. Garlock, Senior Agricultural
Economist, page 86.)

A _sovereign state has the right to prescribe its owm policy with

respect tp these nmatters anc where it has done so such policr is mot to be

circumvented or defeated by action of federsl authorities except in strict

sonformity with federal las.

Let us now turn to the federal statutes and note their bearing upon

the banking policy in states which specifically authorize branch banking systems.

NK SUPFRVISOR RICT
There are three separate federal agencies possessing authority with
respect to bank supervision. They are the Comptroller of the Currency, the
Board of Governors of the Federal Reserve System and the Board of Directors of
the Federal Deposit Insur=nce Corporation. FEach agency acts with respect to

PRl e

] banks that are under its jurisdiction. The authority of one agency does not

§ ‘f‘,‘_’f’}‘h?, rt‘mqt_%o'f any pﬂt.fxgz;. The Comptroller of the Currency acts 'wit.h respect
to national banking associations; the Boer~d of Governors of the Federal Reserve
System acts with respect to state banks that ar: members of the Federal Reserve
System; anc the Boara of Tirectors of the Federal Deposit Insurance Corporation

acts with respect to state banks which are not menmbers of the Federal Reserve

System, the deposits of which are insured by that Corporation.
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Under Section 5155 U.S.R.S. th: conditions uncder which = national

banking associztion mey retain and establish or operate branches are cefinitely

stated.

.

1. It has a right to operate such branches ac =ay have beci in lawful
cperation on February 25, 1927.

2. If a state bank is converted to a national bank or becomes con-
solidnted therewith, or if two or more national banks consolidate, the con-
verted or consolidated association may retain and operate any branches which
were in operation on February 25, 1927.

3. With the aoproval of the Comptroller of the Currency, any national
banking association may establish and operate new branches any place either
within the corporate limits of the place where the bank is situated, or within
the state if by the "statute law of the state® state banks are affirmatively
authorized to establish branches. The establishment of branches by national
banks is further rendered "subject to the restrictions as to location imposed
by the law of the state on state banks."

4. National banks to operate branches outside the corporate limits
of the place of location must have a minimum capital of $500,000 unles: the
population of the state be less than one million and it has no cities with
population exceeding 100,000, in which case the minimum capital is $250,000;
and if the population of the state be less than half a million and it has no
cities with population more than 50,000, the minimum capital shall be $100,000,
but it must have an aggregate casital in any event which would be not less than
the aggregate minimum capital required to establish a number of national ban'ing

associﬁtiona equal to the number of banks and branches established in the various
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places wh re they are s_tuated. A branch once estadlished cannct be removed
without the consent and a proval of the Comdtroller of the Currency.

5. After an association hac been formed for the carrying on of the
business of banking wwer the National Bank Act, it may not transact a deanking
business "until it has leen autiiorized by the Comptroller of the Currency to
commence the businesc of banking.™ (U.S.R.S. Sec. 5136.) In the National Bank
Act itself there are no standards specifically set up which purport to govern
the discretion of the Comptroller of the Currency in the issuance of such author-
ity to a new primary association. However, the Banking Act of 1935 (Sectiom 12b
of the Federal Reserve Act, as amended) contains a provision which is binding
on the Comptroller in this respect. In subsection (e) (2) it is provided that
in order for s.ch new national benk to ¢ insured, the Comptroller shall give
to the Federal Deposit Insurance Corporation a certificate stating that the dank
is authorized to transact the business of banking "and that consideration has
been given to the factors enumerated in subsection (g) of this section.® The
factors enumerated in subs-ction (g) arc the following: "The financial history
and condition of the bank, the adequacy of its capital structure, its future
earnings prospects, the general character of its management, the convenience and
needs of the community to be served by the bank, and whether or mot its corporate
powers are consistent with the purposes of this section."

From the provisions of law referred to above governing the evercise
of authority of the Comptroller of the Currenc; with respect to (a) branches
and (b) primary banks, it is submitted:

' Fith resp ct to national banks they are to be permitted to operate

" { branches within a state subject to the same terms and conditions (except as to
# capital requirements which are definitely fixed) under which state banks within

the state may operate branches.
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The Federsl statute does not give to the Comptroller of the Currency
any porer to override the policy of the state with respect to branch benking.
Or the contrary, his policy is expressly brought into conformity with such

local policy.

Am, action b) t‘\e Co"z \t.roller of t.he Cu"rency uhich in a branch

B S R PO wa,

i T

baniiing state \ould discr._m.m*e agai n..t a mtional bank by derwing it t.he

SRR 1 KIEAUMAN S e " g

e B PN T AP i

right to operate a branch at & g.wt.n place while authorizing the creation in

NI il e S AL AT e L AT ok

the same plr.ce o‘ a um.t bank iQ ac‘ion without ta*rz».r't of law and thereforor

w“« > -

involvec arbitrcry d;scvr;r:.‘inatlon. Moreover, it iv designed to defeat the

e R i MR AD WS4 SR,

banking policy of & sovereign state contrary to thc federal statutes which
specifically recognize the competency of the states to act nitﬁin thic reelm,

A national henking ascociation is given by federal ler every right
with respect to engeging in businescs primerily, and with respect to the opera-
tion of branches, that i. given to a stzie bank provided the definite conditioms

and requirements of the law are met.
BOARD O GCVERNORS CF TFF FEDERLL RFSFRVE SYSTEM

In creeting the Federal Zescrve System the Congress of the United
States clecrly disclosed a purpose to continue the dual banking system. Among
other feztres indicative of such a purpose is division of the nation into
sc_ erate reserve districts in each of which an autonomous tank Is sot up to be
admi “:.sterec vith & view 1o the peculiar incustrial anc sgricultural needs of
the district. This contrasts with the centrel bank icea which wes rejccted at
the time the Act wes pessed in 19013,

Another such feeture is the provision by which stste benks are to be
admitted to the system or equality witk nctional tanks., Section Q of the

~

1)
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Federal Reserve Act provides for the admiscion of state barks upon ayplication
and it further provides that such state banks may estzblish and operate branches
"on thelaane terms and conditions and subject to the same limitations and re-
strictions as are applicable to the establishment of branches b, national benks,.®
It is expressly provided (Sec. @ (2)) that sny stete bank which was operating
branches on February 25, 1927 in conformity with state law was ertitled to re-
tain them upon becoming a member of the Feder:l Reserve System. It is provided
further that the Act should not prevent & st:te member benk froz establishing
branéhes beyond the corporete limits of the place where the parent bank is situated
on equality with national tenks. It provides for approval bty the Board of Governors
of the Federrl Reserve System instead of approvel by the Comptroller of the Cur-
rency. In pascing upon an applicatiorn uncer this section the Poard is required to
"consider the financiel condition of the applying bank, the general character of
its manrgement, and whether or not the corporute powers exercised are consistent
with the purposes of this act.® (Sectiomn 9 (2).)

By virtue of Section 12b (e) (2) of the Federzl Reserve Act the Board
of Governors, in the case of the adrmission of a previously wninsured stete benk
to membership in the Foderel Rescrve System, is requirec to certify to the Fed-
eral Peposit Insurance Corporation thet it has considered the factors enumerated
in sutsection (g) of Section 17b., These factors are: ®The finarnciel history
and condition of the bank, the adequacy of its cagitel structure, its future
earnings orospects, the generesl character of its mansgement, the convenience
anc need: of the community to be served bty the bank, and wnether or not its
corporate powers &re consistent with the purposes of this section.®

There is nothing in the Feceral Reserve Act vhich would warrant any

inference that Congress hac delegatec to the Foard of Governors of the Federal
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Reserve System euthority to underﬂlne or c-rcamvent the “olicy of & stete

BT

with rcgard to the ,peratlon vithin it of ¢ brtrc banking s,stem. On the\
c;;:;g;;, the provisions with reference to the admission of state banks to
menmbership in the Reserve System clearly reflect the recognition by Congress

of the right of the states to determine their own policies with respect to
branch banking anc that state banlc opereting branches in branch tanking states
shall have equal rights vith naticnsl benks and other state banks to the benefits

of membership in the Feceral Reserve System.

ERAL DEPOSIT INSURANCE T

Following clcsely upon the bank cricis of 1933 anc in an effort to
guard ageinst repetition cf the catastrophe which accompanied the numerous
bank failures of the previous years, the Congress of the United Statec created
the Feceral Teposit Insurance Corporation and again unmistekably evidenced its -
desire that the cual benking system shoulc be perpetuated. The act uncder which
this Corporation wac set up was the Banking Act of 1933 anc the specific pro-
visiorns for insurance were incorporated in the Fecderal Reserve Act, as amended,
es Section 12b thereof. It provided for compulsory insurance for every national
and state member bank and it likewise admitted to the benefits of insurance all
of the state banis, not members of the Federal Reserve System, which upon appli-
cation and examination woulcd be found to be solvent.

Subsection (y) of Section 12b of the Federal Reserve Act rhich pro-
vided for the insurance, expressly declared ac follows: "It is not the purpose
0° thic section to discriminate, in 2:y manner, against state nonmember, and in
favor of, national or member banks; but the purpose is to provide all banks with
the seme opportunity to obtain and enjoy the benefits of this section."™ This
language, still in subsection (y), was carried over verbatim into the Banking

Let of 1935 when the plan for the permanent insurance of deposits was revised.
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In the revised plan the Foard of Directors of the Federasl Deposit
Insurcnce Corporation is given authority both with respect to the admission of
nonmcmber banks to memberchip In the Corporstion anC with respect to the ap-
provgl of Yranches., Oubsection (g) of Section 12b of the Federsl Reserve Act,
es amended, provides for the factors to be consicered by the lirectors in adzit-
ting such state nonmember banks. The subsection reads: "The factors to be
enumerated in the certificate required under subsection (e) and to be comsidered
by the board of directors under subsection (f) shell be the following: The
finencisl history enc condition of the bank, the adequacy of its capital structure,
its future earnings prospects, the general character of its management, the con-
venience and needs of the community to be served by the bank, and whether or not
its corporate powers are consistent with the purposes of this section."

The Board is likewise given pdwer of avprovel with respect to brenches.
It is expressed in subsection (v) (5) as follows: ¥No State nonmember insured
bank (except a District bank) shall establish and operate any new branch after
thirty days after the effective date unless it shall have the prior writtem con-
sent of the Corporastion, and no branch of any State nonmember inswred bank shall
be moved from one iocation to another after thirty days after the effective date
without such consent., The factors to be considered in granting or withholding
the consent of the Corporation under this paragraph shall be those enumerated
in subsection (g) of this section.®

As if to make it clear beyond peradventure that such state nonmember
insured banks were not to be discriminated against, the following affirmative
expression as to the duties of the Board is inserted in subsection (k) (1):
"The board of directors shall administer the affairs of the Corporation fairly

and impartially and without discrimination.®

There is not a shred of legal authority which could possibly warrant

interference by the Board of Directors of the Federal Peposit Insurance
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with the orderly operation of a branch banking system in any State in the
American Union. The duties of that Corporation and its Board of Directors
rith respect to the insurence of deposits in banks are élonr and standards
by which to determine action are expressly prescribed. There i: not a
single question to be determined by the Fcard which can he decided one woy
or the other, cepending upon whether or not the applicant is a unit bank
or o bank with branches. This is likewice true with respect to the Gues-

tions to be decided by the Comptroller of tie Currency enu the Board of

Governors of the Federal Reserve System,

In the light ol the cevelcpment of our baniing system, of its
dual nature as exprecsed in varicus acts heretofore referred to, noting
certiculerly the reletion of state barks to the Federal agencies and in-
strumentalities cesigned to s=cure the mcre perfect functioning of the whole
while securing to such federel _nstrumentalities zc naticnal barks a right
of untramnelled operatiion on an eguelity wita steto lanks, let us nor turn

to srecific rulings of the Comptroller of the Currcncy, the Fourd of Gover-

"0

nors of th: Pecderal Rescrve Srstem anc the Toard of Directors of the Feceral

Pepocit Insurence Corporation upon epplicat ions made pursuent to law through

whic:, and only throug™ wiich, tc tenalits prescribed can be enjoyed by the

putlic and Yy the ap. licanis,
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SPECAFIC INSTANCES UF_aBUut. UF PURER

-—— - — -

During the past few yeers the buank of imerice Nationui Trust snd
Sevings Associution has time «nd wpuln requested permission for tre operetion
of brancues in locelities uffecied by s phenomenal expans.on of inuustricl
ectivity., 1t ic the policy of thir bunii tu be on the alert wnd wlweryc ready to
improve its service to its customers wiau extend it to t.e communities wrich need
the service it is prepared tu renuer, It is not steynunt and shows no sigms of
beconing so. The benk isadequately ci ituliied -- fur a.ove tre reguireaents
of the law; it is5 experiencec 1in furnis:in  tie particulir t;;e of service re-
guired; it operates successfull, und fully meets every reasorttle reuire-ent
or conditicn tnut sioula affect wupprovel of its wction in estwtlisain: tie ;ro-
posed brenches; yet every such applicuticn hes met witn denicl without eny
stutement of « grounu f{or suc:. LLRLLL otoer t.s. tuat "conaiticns du not warrent
epprovel."” In some instences it wo... sev~ tiat "cunditions™ were sucject to
& rather rapic conunge vectusc tie; were fuund to warrunt agprovel of tue esteb-
lishment of bankins fucilities o,  vtnier Loiixe 4. Ll Se. € compunity witadn a

rem:rkebl; saort verlcd,

T - 1 > ; svye ) . , - . . . (¥ v ’ . ~ 3~ ~ 3
The Parct sataionul Bunz of rfortlu-u, Ure.un, nas nuG & 8§ &£ eXperl€nce.
3 S TOove > o & } -~ ,e - - ~ A 3 v
Tie pouru of Zoveracrs of tie Feweril jescrve cysten naus decliinec (o ap-
- -~ .. 3 - oy o o - 13 Ty ¢ ewmr Toaroe ~ W ‘e <
prove tae estetlisnment of brancies of tie Flrst Trict ana Cavinos unk of

. 1 3 Tae - + -~ a . 1
Padsacen:., wnic: ...a Deen &L, roviu il recurienuel oy tne Superintendent Of Lunks

of Celiflornia, -

R

of Covernors of tie Fuder:l iecerve Syste- hies cdmitted into

(D]
(3

y
C
‘
e
»

the system Peoples Bunk, Lokewwod Villosc, Culificrnia wne :es imposed restricticns
uzon the stociholuers of tne bunk &s ¢ conaiticn of the bank's continued member-

sniy, waicn it is belicved are wholly ercitrury, witacutl suticrity of law and
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un-recederted ana which clearly diseri-inat. ageinst the rights of Transemorice

Corporetion anc Be:’: of Americe.

The Zcard of Tirectorrs ~f the Tecderel Peposit Insurance Corperstion

has r:fsed t brench of the Centrcl Fernl: of

approve the ccticblishment ci ¢

(@]

insured bank, slthough the srme wer- agproved smu recom-

Oaxlenc, a nonmember
merdeé by the Superintencent of Banlic of C:l_fornic.
The Rocrd of lirector: of the Feceral TCepoeit Insurance Corperation

~

has elso wiithheld iis approval of zn anplication for insurance made by the

0]

Pank: of Nevaca, Lor Verac, Yeveda, which application likerie hacd and has the

~

a_proval of the Cupcrintendent of EBanks of the Cteie ol MNevada,

In so far ac each ol the banks in question or one of its principal

stockholcers has becn acvised ol the recascns for the action in each of the
foregoing cases, the s:me vill appear in c¢-rrespondence hereto attached as
Ppmendix "C®, Corresponcencs: releting to e: cli is arranged in the order in
which the banke are named above. In this dlscuscsion we shall refer tc those
portions of the corr-espondence which reflect the churacter of the action talken
by the various supervicory authorities referred to anc the absence of any legel
warranrt £or such action, which rould seem to demonstrate its purely arbitrary
carrecter as well ar an assunption oi ~ower to override the banking policies

of covereign statecs.

BANK OF AMRICA ATION/ I TRULT AMD SAVINGS ASSUCIATION

Notwit'standing thc phenomenrl growth and development of California
in recent years, anc notwithstanding th. trensformation w'.ich has taken place,
perticularly in the industrial patteorn of the state, anc the urgent necd for
ertencion of t)e corvicer of the benk in arecas of new cevelopment, the Comptroller

of the Currency has.not grented & permit for any adcditional permanent branches

«19=
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in the last five "e~rs. I pplicetions for tranches v.ill be £llowed to lie in

the OfTice of the Compirollcer ol the Currency for six nonths cor even longer

it has bcen cdecidecd that condliiornc C€o not warrant aoprreoval,™ The conditions
are not stcted and v record ic cloced o far ec th: only office of the Govern-

UL P 4nes

seet Lo the applicaticn il: conc-rrned,

€ bty the First Nationel Terk of Portla:g,

S

Oregon, it vill be =noicd that ticy hid ltecn pending for e consiceratle pericd of

time an thet while they were perding favorestle action had beun taken on eppli-

cations of a larger competing YZwank. No criticism is sug ccied of such ection cs

it woulé secm to be in accord with £l] legel reguirements ani with the policy of
both the nationel end stete laws. So far ac Las beern mace ap-erent, hovever,
every reeson which justifies lavoralle action upor rovlicrtions of the competing
benk likewise existcs in the casc of the First National Fenk of Tortland; yet the
applic: tions of the latter are denied uith ‘e ctatement that "conditions cdo not
warrant approval,”

It woulc seem that T the fects set forth in the letter of Vr. Charles
Y. Collins to the Comptroller of the Currency, deted September 17, 1940 (see
Appendix "C"), which was writicen in support of the applications then on file, were
not deemed sufficient the bank is entitled to know wlherein the deficicnéy lies,
It is submitt-d that on the face ol the record the action o1 the Comptroller of

the Currency with respect to the First National Bank of Portlend, Oregon is

both arbitrery an¢ ‘diccriminatory as against such bank.
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EIRST TRUST AND SAVINGS BANK OF PASADENA

With respect to the First Trust and Sevings Bank of Pasadena it is
necessary to read the correspondence in Appendix *C® which purports to set forth
the basis for the action of the Board of Governors of the Federal Reserve System
in denying the application. It is submitted that reading of the correspondence
will show that,all else aside, the only reason that the application is not granted
for the two branches requested is that Transamerica Corporation owns approximately
60% of the stock of the bank. This, of course, is not a lawful reason. Trans-
america has a right to own 60% or any other percent thought desirable in this
particular bank. Its rights are no greater and no less in that respect than
those of any corporation possessing similar powers.

In response to the earnest appeal of the Chairman of the Board of Trans-
america for a frank statement of the reasons for such discrimination, a reply is
received which states no reason whatsoever and which merely notifies the Chairman
that the Board is actuated by its vie-ws of public policy without stating what that
policy is. Obviously, if administrative officers could legally justify their
action by resting it upon the views which at the moment tfxey entertain on public
policy, we are no longer living under a government of law. Such a board so able
to impress its decisions with finality would have greater power than the President
himself. That is the policy today o the Board of Governors of the Federal Reserve
System may not be the policy tomorrow of the same board. If there are changes in
the personnel of the Board and its action is to refl:sct a composite view as to
public policy, the policy will of course change as the personnel of the Board

changes.

When the Supreme Court of the United States in the Schechter case (295

U.S. 495) denied to the Presicent of the United States the power to prescribe a
code governing the practices in an industry it held that legislative power could

not be constitutionally delegated to the Presicent without setting up "standards
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aside from the general aim of rehabilitation, correction and development of

trades and induatrioa.' It was also held that if a policy is laid down in a
statute for the guidance of selected instrumentalities in the making of subordinate
rules within prescribed limits, the delegation to the instrumentalities of the
function of determining facts to which the policy of the statute is to apply

;ould be lawful. It is elementary in administrative law that persons, includ-

ing corporations, affected by administrative determinations of facts are entitled

to know the facts which prompt administrative action.

PEOPLLS VILLAG

It will be noted that on February 6, 1941 (Appendix "C") the Comptroller
of the Currency denied the application of Bank of America National Trust and
Savings Association for the esteblishment of a branch at Lakewood Village, stating
as the ground for such cdenial that "conditions do not warrant approvel.® I
November, 1941, after the Superintendent of Banks of Celifornia had epproved a
request for a new bank at Lakewood Village, application was made by the bank for
membership in the Federal Reserve System. This applicetion was disapproved and
subsequently, on March 11, 1942 the Board of Governors of the Federal Reserve
System indicatcé th- conditions upon which the application would be reconsidered.
(See Appendix "C":.) These conditions were met in the manrer indicated in a com-
munication from Peoples Rank to the Federal Reserve Bank of San Frencisco om
March 23, 1942 (see fppendix "C"), On Yay 6 and 7, 1942 the bank was notified
of the action of the Federal Reserve Board (see Appendix "C") admitting such
ban: to memberchip and imposing conditions for continuance of such membership.
Among the conditions imposed are the following:

"te If, without prior written approvcl. of the Foard of Governors

of the Federal Reserve System Transazerica Corporation or any unit of

the Transcmerica group, including Benk of America National Trust and
Sevings Association, or any holding company affiliate or any subs_cdiary

Digitized for FRASER -22
http://fraser.stlouisfed.org/ al
Federal Reserve Bank of St. Louis



thercof, acquires, directly or indirzctly, through the mechanism of
extension of loans for the purpose of acquiring bank stock, or in

any other manner, any inter2st in such bank, other than such as may
arise out of usual correspondent bank relationships, such bank, within
60 days after written notice from the Board of Governors of the Federzl
Recerve System, shall withdraw frounmembership in the Federal Reserve
Systen."

If there is any warrant in law for such condition being imposed upon
meabership in the Federal Reserve System it would seem that Tr nsamerica Corpora-
tion and Bank of America National Trust and Savings Association would be advised
as to the basis thereof by the Board of Governors of the Federal Reserve System
befors any 'such condition would be imposed, both corporations being subject to
the supervisory jurisdiction of such Board,

Another statement in the formel letter to the bank notifying it of its

member ship is worthy of attention. It is said:

"The application for membership has been approved upon representa-
tions that the bank is a bona fide local independent institution and
g that no hold.i.ng company group has eny interest in the bank at the time
of its admission o nembersnip, and that the directors and stockholders
of the bank have no plans, commitments or understandings looking toward
a change in the status of the bank as a local independent institution.
Condition of membership numbered 4 is cesigned to maintain that status,.®

Thh ahou t.hat t.ho Board of Governors of the ?ederal Reserve Syst.en has

g undortaken to discrininat.e as botween branch banks and unit banks, as well as

against a particulu branch btnk and a oorporatj.on 'hich is a 8 minority ctock-

D e —

holdor t.horeivn. ‘rhoro is no ntatutory authority to support any such diacrimim-

e

tion. Branch b.nka md unit bcnks alike are entitled to all the benefits of

e ——————————r—

mborahip in t.ho Fodonl Ruem Syntu If it became necessary for the Lakewood

bank to make reprountations with respect to its being a unit bank and with respect
to the intention to continue as a unit bank in order to obtain favorable action
by the Board of Governors of the Federal Reserve System, it was necessary only be-

cause the Board of Governors, in exacting such a condition, eoxceeded any authority

given to it by Congress. What right does the Board of Governors have to determine
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the policy of a sovereign stnte with rcference to branch barking? Waut right
does the Zoaré of Governors hove to discrimincts asains® iis own -eaders rs to

the effact upon neabership inthe System of changes in ovmerciip of stock, :ven

¢0f a small ninority intcrest? Thot right doe:c the Loard of Goveriors oi the

~

§ Faderal Reserve System huv: to use mcabership of

)

banks in the Cystem ac & cludb

¢ to embarraszs the development of bronch benking in states where It is permitted?

“Al1l of the affirmative lcgisletion necatives any such right,

g

In passing it may be remarked that since there 1s not the slizhtest sug-
cection in the action by the Roard of Governors ol the Federal ﬁeserve System
taat the esctablishment ol the Peodples Barnk in Latewood Village was not reaconably
recuired for putlic convenience, the actlon of tho Foard would seen to be some
evidence that the Comotiroller of the Currency, in finding tast concitions did not
warrant the establisament of a branch of Pant of Americs at that point, was not

r>ferring to the convenicnce end ne=ds ol the community.

CENTRAL BANX OF OAKLAND

It appears that notwithstanding the approval by the Superintendent of
Panks of Calilornia of tiie estnblishment by the Central Bank of Oakland of a
branch office at Lafayette, the Federal Deposit Insurance Corporation has with-
held its consent. In its formal letter of advice, d:ted Tebruary 21, 1942, it
is stated taat approval is not warranted "Upon the basis of the informetion avail-
;ble.' It appear:c that the Federal Deposit Insurance Corporation maintains an of-
fice in San Francisco, wita & supervising examiner in charge. The Corporation is
therafore in & position to obtain any information waich in its judgment would have
any bearing in determinins the Boerd's action upon an application for a branch;

The bank was nover called upon to give any information additional to that accompany-

ing its application, but i there is any deficiency of pertinent information the
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bank will gladly supply it. In view of the ease with which any acditional informa-
tion thought necessary could be acquired and ﬂppliﬁ, it seems strange that an
application woulc be denied on the basis of avajlablg information when full informa-
tion is at hand.

Furthermore, since the information would relute to one or more of the
factors set forth in subsection (g) of Section 12b of the Federal Rescrve Act
(page 16 hereof), which constitute the standard for action by th- Eoard of Director:

7 the Federal leposit Insurance Corporation upon such a matter, it -ould seem that
an applicent is entitled to be informed whiereln it hacs failed to mect the prescribded
cstandard,

It appe: rs, homever, tunt the Directors ol the Federal Deposit Incurance
Corporation have allowed consicerztions other tian the standard prescrilted by
Congress to determine their action. They have not so advised the ben+ and the dank
has not been swpplicd with coplcs of correspondence pascing froz the FTederal Deposit
Insurnnce Corporntion to the Superintendent of ZBen“s of Calilornia, but in a letter
written by the Superiatendent of Banks of Calilornia to tae Federnl Neposit Insurance
Corporation on Sepitember 3, 19.2, it i:- stoted that the Corporation had informed
him taat it had cenied the application for this branch ®"bacausc of policy matters
waich wore unanimously-agreec upnn by the Teder:zl Deposit Insur-nce Corporation,
the Conﬂtrollérlndthe Boerd of Governors of the Federal Reserve Sysicm.®

Further ©="c-ences to "policy® will likewis2 be found in the corres-
pondence with the Iorr? of Governors of the FTedersl Teserve System rllazln; Lo
the First Truot and Savings Benk of Pasadena (Appendix "C®), Tt is truly astound-
ing that a joveranental corporation set up Lo pe;form e perticular function “JiEh
is “ully outlined in t:c law, an. the duties of the circctors of which arc speci-
fically delineat 4, chould justify a deperture fro: the law and th. standard of
action *her irn spccified anc openly ceclare that they were doing so because lhey,
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in combination with other officers of the Government, had determined upon a

policy which in their judgment was more suitable than the policy prescribed
bty Congress.
\
Additional evidence that the Federal Deposit Insurance Corporation

prefers to set asice standards for action which have been provided by Con-

gress is found in the concluding sentence of its report to insured banks of

. December 21, 1941, There it says: "In the case of established towns and

cities that need banking facilities, the Corporation believes that the needs
should be met wherever possible by a new unit bank, rather than by a branch

office.® If tne law of a state places unit banks and branch banks on a parity,

-1 where is the legal authority for any discrimination to be made by the Federal
il Deposit Insurance Corporation? Is such a statement intended to serve notice
4§ that the Board which has obligated itself to acminister the law "fairly and

| impartially® has become prejudiced against a class of'fully qualified epplicants?

In its annusl report to Con;ress for the year ending December 31,

‘1941, we do not find any change recommended in the legislation governing the
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Prior to 'ay, 1941, persons who r:garded as favorsble thc prospect
of Imoroving the b aking gervice at Las Vegas and Boulder City, “evada, dis-
cusscd the mutter “ith the Stnie Superintendent of Ban'.s. As a result a pro-
po.ed bank was incorporated as the Fan: of Nevada, Las Vegas, Nevnda, and the
cert.ficoie of Incorporation wars Issued on May 12, 1941. The certificate of
authorization for thils Yhank was lscued by the Superintendent of Renis on ‘lay
12, 1941 and a copy will be found in Apoendix "C®, Under this cert.ficate of
authority a branch was opened at Boulder City on Pecember 3, 1241 and the he:d
office was opened on April 30, 1942.

A1) ol these steps werc taken for the crection of this bank in reliance
upon the provisions of law unier which it would be cntitled to become an insured
benk. The bank was actually engaged in business at Boulder City more than two
months before there had been any kind of expression of "policy®™ by the Board of
Governors of the Federal Reserve System, stid to have been concurred in by other
agenc.les, ﬁndcr wihich the bank, although entitled thercto, might be denied the
benefits of insurance. (See letter of Chester Morrill, transmitted February 21,
19.2, Appendix "C", First Trust and Savings Dan:, Pasadena.)

In the lattor part of May, 1942, this bank mailed its application for
insurance to the Federal Deposit Insurance Corporation in Washin;ton.. No acknowl-
edgment of the sume was reccived, but in July the bank was examined by an examiner
for the Corporation, tihe exaninntion beins comploted on July 14. No act;on on
the application havin: been communicatod to the bank or to the Superintendent of
Rank: of Nevada, the latter wrote to the Chairman of the Corporntion on November

13, 1942, a copy of which letter will be found in Appendix "C", The letter com-

tains a statement of reasons which the Superintendent of Banks believed should

2"

http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



result in favorzble ecticn Y- the Corporrtiocrn on the bank's application for
insurance. However, es this memorandum is being prepared wne &re acviced
t“rough the Superirtendent of Eanks of Nevece of the receipt of a letter from
the Chairmer of the Corporatior, drted November 3C, 1942. A copy of this
letter will also be found in Apoerndix "C®, The letter contains this stuterent:
"This action hac been teken in accorcdcnce with the policy upon wiick there is
unenimous agreement bty our Board of Pirectors, the Comptroller of the Currency
and the Board of Governors of the Federal Reserve Systcm, that reraiscion for
the acquisition of any adcitional barking oflices by Trensamerice Corporetion
or any unit therec stould Ye ceclired."™ ¥hy? By virtue of what authority?
If Transenmerice is the object of & "policy" or the victim of one, why not at
leest disclose Ihat thet policy is?

The letter of the Chairmen of the Corporation to the Superintendent
of Panks conteinc this additional paragreph:

*In this connection I might acdé that Transamerice Corporation

wac apprized ot this policy some consicerable period of time prior
to the submission of this particular application.®

Transemerica Corporetion has at all times been advised of the provisions of
.law under which a bark in which it may be interested may apply to become an
insured bank, and it has ncver been acvised by the Board of Directors of the
Federal Deposit Insurance Corporsation of e¢ny policy according to which its
rights may be otherwise determined. Neither Transamerica Corporation nor the
bank has been a party to any proceedings before the Comptroller of the Currency,
the Board of Govermors of the Federal Reserve System or the Board of Dircctors
of the Federal Deposit Insurence Corporation, eitting as a joint body or sepe-
rately, which could be appropriately disposed of by the promulgation of a
policy which ie applicablc to it alone. Vhat is that "policy"?
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The only official information the bank has ever received with
respect to this application is contained in a letter dated December 4, 1942,
(see Appendix "C®") signed by a special assistant to the Board of Directors
of the Federal Teposit Insurance Corporation, and it merely states that the
application of the bank "has been disapproved,®™ no reasons whatsoever being
stated.

Thus we see that a benk which has proceeded in reliance upoﬂ the
law, which entered upon its business before there was even any unofficial
declaration of 2 policy of discrimination affecting it, and whose operations
are a demonstration of the value of its service to the community, is arbitrarily

denied the benefits of & Tederal law,

There is aspendec hereto as Appendix 'Df a table showing the authoriza-
tions ty Feder:=l autﬂorities for the maintenance of branches or acditional offices
by banks in the United States anc in a group of Festern states for five years
preceding LCecember 31, 1941. It will be seen from tais table that notwithstand-
ing the very lerge increase in popul~tion in California and the extensive in-
dustrial development of this period, there is an actual decrense in the number
of branches opercting in California, while the number has been unchanged in
Nevada and Utah. In Idaho, Oregon and Vasaington, however, acditional branches
have becn cuthorized in considercble number, but none of thesc authorizations
(except as to four for the Nrtional Rank of ¥ashington in June of 1938, in
waich Transsmerica Corporation owrs a ninority';nLerest) represents any addi-
tional branches for any bank in wiich Transamerica Corporstion is interested,

all such applic-tions having been denied.
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More recently, however, approval has been granted for absorption
of other banks into branches of an existing branch bank in one or more of
these states outside of Califarnia in circumstances quite perallel to those

for which authority was sought unsuccessfully in the case of the First National

Bank of Portland and the First Trust and Savings Bank of Pasadena. (For illustra-
tion see clipping from American Banker of December 3, 1942, Appendix "E*.) It

is not intended to suggest that such action with respect to any other bank was
improper in any respect; on the contrary such action is prcsumed to be entirely
proper. It nevertheless shows that discrimination, such as is tacitly admitted
in the cases of Bank of America, First National Bank of Portland, First Trust

and Savings Bank of Pasadena, Central Bank of Oakland and Bank of Nevada, is

being practiced.
CONCLUSION

Transamerica Corporation is owned by mae than 150,000 stockholders.
Those stockholders know thrt their corporation has substantial investments
in a number of the outstanding banks in the Testern part of the United States,
and in other parts of the country. They have a right to expect that the public
authorities, in the exercise of their legal supervisory jurisdiction, will not
discriminate against their corporation in the conduct of one of its major
business interests.

The foregoing memorandum shows thet such discrimination is being
practiced, It further shows that in order for this arbitrary act'.ion to be
fully effective it has become necessary for officers in Washington, in wahom
bank supervisory jurisdiction is vested, to combine in initiating policies

at variance with those established b the Congress of the United States. Also,
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