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y o h n o R t 

Ihe sole issue now before the Commission i s the 

i n t e r p r e t a t i o n o f the Agreement of ? arch 10, 1941* The 

Agreement I t s e l f i s couched i n p la in and unequivoca l language. 

I t already has been in terpreted by the Commission end the 

Commission's s t a f f i n Washington i n accordance with the i n t e r -

pre ta t ion placed thereon by the Registrant* I t should not bs 

d is tor ted . Repeated challenges of the good f a i t h of the 

Fegia t rant , and assertions of unproven charges might v e i l 

prejudice the Registrant i n the eyes of the Commission, but 

cannot contribute te a proper determination of th is simple 

issue* 
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I t i s not my purpose to discuss mattere that are 

not e t r l e t l y w i th in the iasues but there are cer ta in s t a t e -

Bents that I cannot permit to go unchallenged, 

I cannot overlook the fac t that the Commlaelon'a 

e t a f f has pictured the Registrant as a "sup l i a n t " and accused i 

i t of attempting to persuade the Commission to "bargain with 

J u s t i c e I n negotiat ing th is Agreement, the Registrant waa 

not a "suppliant'* nor was i t attempting to induce the Commis-

sion to "bargain wi th jus t ice*" Such statements r e f l e c t upem 

both the Commission and the Registrant and serve only to 

prejudice the Registrant before the Commission* Ike Commission 

and the Registrant have done exactly what the Report of the 

Aoheson Committee, appointed by the Attorney General a t the 

request of the President, recommends and preaoribes aa appro-

pr ia te i n the settlement of controversies wi th administrat ive 

bodies* I quote from s a i d report as fol lows (p . 64 ) i 

"the Committee believes that perhapa the most 
f r u i t f u l p o s s i b i l i t i e s fo r expedit ing and 
s impl i fy ing formal administrat ive proceedings 
l i e " i n the f i e l d of prehearing tecnnlques* 
I n Chapter I I I we have recommended that every 
e f f o r t be made, by conferences and negotiat ions, 
amicably to dispose of controversies, by s t ipu-
l a t i o n or other agreement* before there i s r e -
sort to forms1 proceedings* But even a f t e r 
notice has been issued and formal decisive 
act ion i s begun* there i s scope f o r fur ther 
prehearing methods to dispose of the case* 
narrow i t s issues, or s impl i fy the subsequent 
methods of proof* Two main devices are reoom-
mended to sccoapllsh t h l s i prehearing confer-
ences end s t ipu la t ions*" 1 / 

Unless otherwise Indicated here in a l l underscoring I s supplied. 
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The Coaaaieeion end the Keg is t ran t have fo l lowed the 

noat approved procedure i n agreeing w i t h regard to the d i s p o s i -

t i o n o f the pending issues and both should be oooknended r a t he r 

than o r i t i c l s e d * I sua sure the members o f the ©amission are 

conscious o f the e f f o r t s which I ransa t ie r i ca has xade over a 

pe r i od ofrjwny months, i n c l u d i n g the g ran t i ng o f f i f t e e n months' 

access t o I t s books end- records by rep resen ta t i ves o f the •oa-

a l a e i o n , t o f a c i l i t a t e the work o f the ;oaiaIaslon I n i t s e f f o r t 

t o a s c e r t a i n the f a c t s r e l even t t o i t s i n q u i r y i n t o the s u f f i c i -

ency o f Trensemerloa's A p p l i o s t i o n f o r ftegistretion* I t has 

cooperated noct l i b e r a l l y s t cons iderab le inconvenience and 

expenee* in view o f t h i s i t has f e l t t h a t i t ou ld be e s p e c i a l l y 

app rop r i a te f o r the C o m i s s i o n t o c a r r y out the s a l u t a r y p r o -

cedure preeor lbed i n the Aoheson fro p o r t * The Agreement es to 

the s o - c e l l e d bank Issues was made poss ib le th rough the under-

s tsnd lng r e s u l t i n g from a d d i t i o n a l i n f o r m a t i o n and from c o n f e r -

ences end nego t l a t l one which made the exped i t ious and simple 

d i s p o s i t i o n o f suoh issues seem appropr ia te * Th is I s who l l y 

cons i s t en t w i t h the Aoheson nopor t* I n the c i rouaa tances , the 

r e g i s t r a n t resents being charac te r i sed as a " s u p p l i a n t " and 

accuaed o f a t tempt ing t o Induce the Commission t o Hberga ln w i t h 

J u s t i c e * * 

In the Memorandum prepared by the Coramsion9 a counsel 

there i s reference to s prophecy made by one of them the 
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Commission* I do no t b o l l eve the Commission w i l l be impressed 

by euoh prophecy* To me I t aeeme e gross Imp rop r i e t y f o r e 

member o f i t e s t a f f , e s p e c i a l l y en a t t o r n e y , t o Indu lge i n 

prophecy w i t h respect t o the a c t i o n o f the Jommlssion and 

then t o make the prophecy the baala f o r argument eh ich eeeke 

t o induce the Commission t o b r i n g about i t e f u l f i l l m e n t th rough 

the r e p u d i a t i o n o f an approved Agreement* Th is Agreement might 

w e l l have been s u b s t a n t i a l l y performed months ago i f the 

prophet had no t dee l red t o have h i e prophecy f u l f i l l e d , j u s t i c e 

and e q u i t y t o t h e c o n t r a r y n o t w i the tend ing* 

The e o n a l e t e n t l y abusive no te which f lows th rough 

the Memorandum o f Commission9s counsel should suggest why i t 

has been imposs ib le f o r the R e g i s t r a n t t o r ece i ve f a i r and 

unpre jud iced c o n a l d e r e t l o n f rom the s t a f f * 

I now proceed to answer the Memorandum of couneel 

for the Coss&leslon* 

A M 

On page 2 o f t h e i r Memorandum, couneel for the Commis-

sion reeort to the t r i t e 1 H u e t r e t ion of the "red herr ing** 

Strangely enough, while accusing Treneamerlce of an attesq?t to 

dovlete from the issue Involved, counsel fo r the Commission pro-

ceed to discuss subjects thst have ebsolutely nothing to do w i t h 

the l a sue now before the Commission* Commission* e counsel say 

thst the Bank smonrlmonte i n the form of footnotes sre I n f i n a l 
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approved form and they poae the q u e s t i o n , "Why are they not f i l ed?" 

I t l a then argued t h a t Transamerloa desires the Commission t o 

" ba rge ln w i t h J u s t i c e * " They become o r a t o r i c a l and w i t hou t 

reason accuse Traneamerice o f l a y i n g "bare I t s d is ingenuous 

purpose*" The on l y e f f e c t o f t h i s can be t o p r e j u d i c e the 

r e g i s t r a n t be fo re the ve ry body t h a t i s t o paea upon the pending 

i ssue* Commlaelon'a couneel know ve ry w e l l why the foo tno tes 

were n o t f i l e d and who prevented t h e i r f i l i n g * X cannot s t a t e 

the f a c t e w i t h regard t o t h l a mat te r more c l e a r l y than I d i d i n 

ay l e t t e r o f A p r i l 1 4 , 1941, i n answer t o the l e t t e r o f the 

General Counsel f o r t h e Cornelaalon, dated A p r i l 11 , 1941* I 

t he re a ta teds 

" w i t h re fe rence t o the l a a t paragraph o f your 
l e t t e r , I f e e l s u r e , t o o , t h a t we understand 
e x e e t l y what our agreement o f ^areh 10 meana* 
«*e have agreed w i t h t he Commission on the bank 
amendments, accepted the form o f press re leese 
and the form o f o rde r approved by the Commla* 
s i o n , and a re prepared t o f i l e the amendmenta, 
bu t on Sa tu rday , A p r i l 5* 

cont^lfied ft those parsers, hs i d t h respect to 
S t ^ g f W f l g l w f a l f l tin o r d e r s a y i d sug> 
jested tha t I n the c l r e u m a t s ^ e s y d e f e r f i l i n g 
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The above quoted p o r t i o n o f my l e t t e r wee c a l l e d t o 

the a t t e n t i o n o f Mr* T reano r , and he s ta ted t h a t I t c o r r e c t l y 

paraphrased h i s p o s i t i o n * 

The Reg i s t r an t h e s i t a t e d t o f i l e the foo tno tes i n 

order no t t o embarraas the Commission and i t s counsel i n the 

cons iders t i n o f the ques t ion which admiss ion 's counsel had 

r a i s e d I n connec t ion w i t h the i n t e r p r e t a t i o n o f the igreement* 

Ho*ever, s ince the r e g i s t r a n t has been cha l lenged by counsel 

f o r the i o m i s s i o n t o . f i l e the f o o t n o t e s , i t i s assumed t h a t no 

embarrassment w i l l r e s u l t ; and, t h e r e f o r e , c o n c u r r e n t l y w i t h 

t h i s Memorandum, the amendment i n the form o f foo tno tes h e r e t o -

f o r e egreed upon i s o f f e r e d by the r e r i s t r a n t f o r f i l i n g w i t h 

the Commission, p u r s u a n t t o the Agreement o f *e rch 10, 1041. 

I t would seem t h a t i t i s now app rop r i a t e t h a t the Order and 

Press helease approved f o r Issuance by the Cot&nlssion be issued* 

Apparen t l y counsel f o r the Conmlsslon ere not i n agree-

ment as t o the e t t l t u d e o f Heg ls t ren t w i t h regard t o the f i l i n g 

o f the amendment f o r i n 4r* Lane's I s t t e r t o me dated A p r i l 11 , 

1941, he s t e t e s f r a n k l y i 

* I knew you are anxious t c f i l e , the bank 
amen&sente* 

A l l o f counee l ' e argument based upon an assumption o f 

unw i l l i ngneee on the p a r t o f t he Hee ia t ran t t o f i l e the f o o t -

notes can now be d le regerded ueosuse the foo tno tee ere tendered 

f o r f i l i n g and the aeeuapt lon l a proved ground less* 
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I n the second paragraph on page 5, counsel for the 

Cossalaalon ate to that under the circumstances they regard fur ther 

dlepute as to the meaning of the Agreement as " f u t i l e * " Further 

discussion can be f u t i l e only I f the Agreement Is to be construed 

without regard to i t s wording, and the circumstances under which 

I t waa entered Into* 

Counsel f o r the Commission next preeume to giro 

reasons why the Commission should not have entered i n t o th is 

Agreement (Memorandum of Ccssaiss ion's counsel, top page • ) » Such 

considerations were only important while the Agrees*nt was being 

negotiated and before i t had been approved* The fac t that 

counsel f o r the Commission msy regard the Agreement as d lead van. 

tageous le no reason for g iv ing to i t an in te rpre ta t ion which 

doea violence t o i t s p l a i n language* 

Undsr the heading, "Purpose sod In te rpre ta t ion of the 

Agreement," C e m i s s i o n ' s sounael challenge mj statement mi page 

12 of my Memorandum to the e f f e c t tha t a primary purpose of the 

Agreement "was to e l iminate from those proceedings Issues 

r e l a t e d pr imar i ly to the 3snJu" 

I n Mr* Lane's l e t t e r t o me o f A p r i l 11, 1941, he in-

dicated (as I understand his l e t t e r ) that the e f f e c t of the 

f i l i n g o f the Bank footnotes waa to e l iminate the issues per* 

ta ln ing pr imar i ly to the Bank and that he was favorable to t h e i r 

f i l i n g fo r that reason* He stated w i th reference to the foot* 

notest 
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" I know you ere anxious t o f i l e the Sank 
amendments* I # too, shou ld l i k e to eee them 

e lncu they d e a l w i t h h i s t o r i c a l f i n a n -
c i a l problems o l the i>ank whlc^i have always 
W e n raoro d i r e c t l y the "cotioorn o f the Comp-
i r o E I o r o i p & o Currency, and o t E S T » i a U i r 
Government o E i l c l a l s * than o f t h i s CoaBxlaslon*" 

f u r t h e r , I n the severa l discussions w i th Hon* Jerome N* 

?rank, the then Chairman, ond other members of the Commission and 

t h e i r e t a f f leading up to the execution o f the Agreement, the 

u l t imate ob jec t ive was to e l iminate from the 19(a ) (2 ) proceeding 

the Issues r e l a t i n g pr imar i ly t o the Bank* There oan be no 

doubt tha t t h i s was i n the minds o f both par t ies when the Agree* 

ment of March 10 waa executed* 

On page 5 of ay Memorandum, 1 ca l l ed a t t e n t i o n t o the 

f a s t tha t i n the order e n t i t l e d , "carder Amending the Supplemental 

Amended Order f o r Bearing by S t r i k i n g ^herefrom Cer ta in Portions 

Thereof* and I n the Proas Release approved f o r issuance by the 

Commission, the Coaulsalon and the counsel f o r the Commission who 

prepared the Order and the Press Release wore i n harsraqr w i t h the 

i n t e r p r e t a t i o n of the Agreement aa set f o r t h i n my Memorandum* 

Counsel f o r t h e Cowalaslon have e n t i r e l y Ignored t h^a f l f i f t l f l ^ n t 

f a c t * For t h i s reason I a t tach hereto copies thereof and mark 

the MUSS Exh ib i t A and Exh ib i t B, respect ive ly * Keferenoe i s 

a lso mads t o the Trsnsor lpt of rroseedings before the Commission 

on Jane 24, 1941. 

I n the l e s t paragraph on page 7 , counsel fo r the Con. 

mission c a l l a t t e n t i o n t o c e r t a i n provisions of ths Agreement sad 
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eay tha t t i i e re l e no p r o v i s i o n t h e r e i n t h a t supports ay s t a t e -

ment t h e t i t s purpose vms t o e l i m i n a t e the Issues p r i m a r i l y 

I n v o l v i n g the Bank* Hotw i ths tand ing counse l ' s argument, X sub-

m i t t h s t even a cesual read ing o f the Agreement w i l l demonstrate 

t h a t the e l i m i n a t i o n o f ieCues p r i m a r i l y a f f e c t i n g the Benk waa 

i t s s a i n pur ose* C e r t e i n o the r p r o v i s i o n s o u t l i n e d an ope ra t i ve 

procedure f o r deve lop ing the remaining issues* 

There was, t o o , a c o l l a t e r a l understanding by bo th 

p a r t l e e concern ing the o b t a i n i n g o f i n f o r m a t i o n r e l a t i n g t o the 

Bank and the se t t l ement o f d i spu tes* I t was thorough ly under -

stood and agreed t h a t counsel f o r the Commission might d e s i r e t o 

o b t a i n i n f o r m a t i o n f rom the books and records o f t he Bank o f 

AsMrloa n a t i o n a l T r u s t and Savings Assoo la t l on which the o f f l o e r e 

o f the lisnk might h e a l t a t e t o g i ve them and t h a t the re might be 

o the r d lapu tes * I n t h a t case a Committee composed o f Honoreble 

Leo T* Crowley, Chairman o f the Feders l Jepos l t Insurance 

C o r p o r a t i o n , Honorable Sumner T* P i k e , Commissioner o f the 

S e c u r i t i e e and Exchange commission, and Honorable Choster ? • 

Lane, General Counsel f o r the S e c u r i t i e s and ' xohange Commission, 

waa t o s e t t l e the d i s p u t e s , d e f e r r i n g t o the Judgswnt o f 

Honorable Leo T* Crowley , Chairmen o f the Federa l Depoel t I n s u r -

ance C o r p o r a t i o n , I n reepeot t o mat ta re d i r e c t l y e f f e c t i n g the 

Bonk* Su re l y t h i s i s i n d i o s t l v s o f s purpose t o e l l m l n s t e Bank 

lasuee* 
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At the top of page 8, counsel for the Commission frankly 

admit that the primary purpose of the negotiations the previous 

f a l l sea the e l iminat ion of mattere pr imar i ly a f f e c t i n g the jank, 

hut they aay that beoauae the ncgotlatlona had f a i l e d and had boon 

abandoned, a near program was developed, and that i n the new pro. 

gram Transamorioa appeared w i l l i n g to agree upon the facta i n the 

en t i re oaae* As ws have pointed out, the negotiations during the 

previous f a l l , and the present negotiat ions, had and have fo r t h e i r 

purpose the aecompllaisssnt of an Iden t ica l object ive , t o - w i t , the 

e l iminat ion of the la suae pr imari ly concerning the Bank* That 

which waa regarded as appropriate i n the f a l l was equally appro* 

p r la te i n the winter and was so regarded by the Commission* 

I n a l l the e f f o r t s of the hag la t r e a t and the Ccmlsslon 

to br ing t h i s long ponding proceeding to an ear ly and equitable 

conclusion, i bel ieve thst both the Commission and the Registrant 

have been sOndful of the dlf ferenoes of viewpoint which have already 

resul ted i n protracted l i t i g a t i o n terminating i n the Court of 

Appeals fo r the D i s t r i c t of Columbia* I n t h i s l i t i g a t i o n there 

wore involved questions concerning the propriety of aorta i n pro* 

ceedlnga a f f e c t i n g the sank and l a connection w i th i t cer ta in 

l i m i t a t i o n s ware spec i f ied by the Court* Certainly the par t ies 

have already boon overburdened w i th l i t i g a t i o n and axpenee and both 

should bo content t o praised w i t h i n the l im i ta t ions of tha t de-

c is ion and the l | p p n — i t of March 10, 1941* 

At the bottom of page 8 and continuing on page 9 of t h e i r 

msmsr>niiaa, s si we e l r e f e r to a condensed statement i n my former 
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memorandum of lsauaa to be el iminated (page 7 ) . They sayj " r . 

31annini • . • constructs them aa fol lowst" and then they quote 

my summarisation* I f the Commleaion w i l l examine my comment, 

they w i l l eee that I constructed nothing* I n f a c t , I meticu-

lously avoided doing so, and l e e t my aummarisatlon might be 

queetioned 1 accompanied i t with an exh ib i t a t t a i l e d to my 

o r i g i n a l Memorandum for convenient reference, ifcich consists of 

the f u l l text of the subparagraphs to b e e l iminated. The issues 

which I condensed ars constructed net by me but by the Coned eelon 

i n i t s own Order* 

This ststement i s followed by counsel's declarat ion 

that the e l iminat ion of theae issues I s "inconsistent with the 

pres^rvetion of the remaining Iteme of the Order." That th is I s 

not the fac t l a demonstreted by th is and my previous Memorandum. 

There are many remaining Issues i n the Order ae to which evidence 

oan be produced without any reference whataoever to the e l i m i -

nated issues. Even es to some of the remaining "items" wr ich 

i 

Involve re la t ions with the Bank there are "remaining isauea" 

which can be developed, i f the facta warrant, without again 

r a i a i n g the el iminated lesues* An inatance of th la l a given 

below* 

On page 9, counsel f o r the Commieelon quote an example 

to ehow that my cone true t l on of the Agreement would el iminate 

c e r t a i n Issues contained i n subparagraphs ( 1 4 ) , ( 15 ) , (23) and 

(24) of "aragraph I I I of the Amended Order, and subparagraph (1) 

of Paragraph I I of the Supplemental Amended Order, t h e p r inc ipa l 
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question i n which re la tes to "donations and contr ibutions*" 

They proceed t o out l ine a cer ta in tranaaotlon In which they 

s ta te that the Bank sold cer ta in charged.off aasets to 'irons-

amerioa, and then repurchased then* Counsel haws had aeoeas to 

the conf ident ia l f i l e s i n the Comptro l lers Of f ice and they we l l 

know that t h e i r statement of fac ta in th is connection I s a l t o , 

gather inadequate* They also know that the matters re fer red t o 

are matters over which the Comptroller of the Currency has 

primary Jur isd ic t ion , and are nqt matters concerning which the 

Cossalsalon could aubat l tute i t a judgment f o r that of the Camp, 

t r a i l e r (Bank va* Douglaa)* 

Commencing a t page 10 and fol lowing through page 11 

portlone of the Agreement i n an attompt to argue tha t items wore 

t o bo el i ia lnated, and not issues* I n my Memorandum, * t poges 5 , 

4 , and 6 , I polntod out tha t the primary objoot of the Agreement 

waa to e l iminate issues f o r the purpose of ahsrtenlng the pro-

ceeding* I rspaat what I there said i n substances To aay that 

only itoms were t o bo a l imine tod, and tha t the laauoa could bo 

r e t r i e d under other headings, would render the Agroesmnt ueeleaa 

and f u t i l s * Obviously, i t would take aa mxoh time sod of f a r t t o 

os tsb l ish the e l iminated lssmea under another hooding sa i t 

would have taleen I f the ogolsod issue3 had remained* The ooa. 

ten t ion of the r i—i .lesion* a oounael tha t Items and not laauoa 

wore istoatod t o bo el iminated demonstrates I t a owm absurdity • 
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Moreover, i n paragraph (6) of tha Agreement, rafaranoa 

la made, not to remaining i t erne* hat to "the method by which any 

^aaua other than items (4) to (10) of the ^Supplemental Amended 

Order of Movember 22, 1940, sha l l be u l t imate ly die poo od of»" 

The foregoing port ion of the Agreement n u l l i f i e s the 

argument made by counsel fo r the Commission to the e f f e c t that 

the Agreement does not support my construct ! jb thereof , hereto* 

fore concurred I n by the Comal^s ion i n I t s Order and Press 

Release* Again, i n paragraph (3 ) of the Agreement, reference la 

made to the f a a t tha t "no new Is^uee are to be raised i n t h i s 

proceeding*" This a lao supports tha construction heretofore , 

given to the Agreement by both par t ies* 

At page 10, counsel f o r the Commission s ta te that i f 

"issues" wore to bo e l iminated, "such* issues1 would bet tor have 

boon defined than l o f t t o tha imagination of e i the r par ty*" The 

f a a t la tha t the meaning of tha word "laaues* la c l e a r l y defined 

l a the Agreement* Tha Con ies ion i n i t s Order and Press Release 

had no d i f f i c u l t y i n a r r i v i n g a t exaotly what tha word "Issues" 

meant* Such d e f i n i t i o n l a c l e a r , and I t waa only whan Mr* 

Troaaer found f a u l t w i t h tha provisions of tha Agreement and 

Interrupted tha progros J which was being made thereunder tha t 

any quaetion of tha d e f i n i t i o n of tha terms used i n tha Agreement 

ma a ra iaad* 

l a t h e i r Msawrandum a t pages 10, 11 and 12, counsel f a r 

tha Cenmiaslon argue t h a t under tha Agreement they are e n t i t l e d 

t o produce any fac te wtiich they aonaldar per t inent t o tha pre* 

served itame in tha Order and t h a t tha Commission a h a l l not ha 
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f e t t e r e d I n I t e consents upon any feeta adduced as to such Items* 

I have never contended otherwise* l have always conceded the 

r i g h t of the Commission to Introduce evidence and establ ish the 

facts wi th respect to a l l preserved or remaining issues I n the 

Order* and 1 thought 1 had stated th is d e a r l y I n nqr o r i g i n a l 

Memorandum, and I bel ieve a carefu l reading of that Memorandum 

w i l l demonstrate th is to he s f a c t * This r i g h t , however, la sub. 

J cot to the l i m i t a t i o n that the Issues which were el iminated under 

the Agreement are not to toe revlvou or t r l e a I n connection w i t h 

the remaining issues* Otherwise the purpose of the Agreement 

would be defeated* 

The example s i t ed by counsel f o r the Commission mi page 

13 of t h e i r Meanrandusi discloses very c lear ly the exact nature of 

our di f ferenoea concerning the in te rpre ta t ion of the Agreement * 

Subparagraph (5 ) of paragraph 12 of the Supplemental Amended 

order f o r Hearing contains the charge that the Report of Earnings 

and Dividends of the Bank of Amerlsa f o r the years 1954, 1935 and 

1936 Improperly includes ss items of income unrealised p r o f i t s 

created by w r i t i n g up the carrying value of government, municipal, 

and other secur i t i es * Ths footnotes which are being presented t o 

the Comics Ion expla in t h i s eo. ca l led w r i t s , up and the manner i n 

which i t waa o f faot by ce r ta in charges* I t was provided in ths 

Agreement ths t upon ths f i l i n g of ths amendment l a ths form of 

explanatory footnotes, the issue contained i n Subparagraph (6 ) 

would bo el iminated* l a other words, sa 1 in te rp re t the Agree-

ment, upon the f i l i n g of the footnotes there i s no longer any 

content 1 a t h s t "ths Report of Homings sad Dividends * * * 
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Improperly includea as items of Income unrealised p ro f i t s 

created by wr i t ing up the carrying value of government, munici-

pal and other secur l t l ee . " Yet , aa appeara on page 13 of the 

»emorandum prepared by oounael for the Commission, they propose 

to establ iah, i n making proof with respect to Subparagraph (9) 

of raragraph I I I of the Amended Order, that the earnings of the 

Bank were over-atated by reaaon of the bond wr i te -up. This, of 

courae, revives the very issue which is the subject matter of 

Subparagraph (5) of the Supplemental Amended Order, which haa 

already been fu r ther explained i n the footnotee, and which under 

the Agreement of arch 10, 1941:, waa to be e l iminated. 

The issue re leed by Subparagraph (9) is that the bank 

dividends received by Inter-America Corporstlon have been 

Improperly t reated by i t as income* Obviously, th is could be 

estsbl lshed e i ther on the theory that the bank's Earnings and 

dividends Reports i n the form required by the Comptroller of the 

Currency are proper or on the theory that they a re not, as 

o r i g i n a l l y chargedj but the issue which challenged the correct -

ness of the bank'e Farnlnga and Dividends Reports having been 

e l iminated, the Commission should proceed under Subparagraph 

(9) upon the assumption that the bank'e Earnings and Dividends 

Reports are cor a c t . I f the f a c t e warrant , i t may nevertheleee 

estab l ish i t s charge that Inter-America Corporation Improperly 

t reated the bank dividends as inoome. I agree that the Commis-

sion may produee evidence concerning the lssus contained i n 

Subparagraph (9 ) of Paragraph I I I of the Amended order, but i t 
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i s my contention that i n making such p r o o f , the Commission1 • 

counsel should not revive the Issue which was el iminated by t he 

el iminat ion of subparagraph (5) of Paragraph I I of the Supple-

mental Amended Order. A l l of the leauea contained i n the aifc-

oaragraphe to b e el iminated are mattera which are wi th in the 

Jur iad le t lon of the Comptroller of the Currency and have been 

thorough ly considered by him* El iminat ion of theae is auea from 

th ia proceeding resul ts in avoiding any lnconaietenoiee of poei-
\ 

t l on by the Commission and the Off ice of the Comptroller of t he 

Currency, and that object ive waa an important part of the Agree-

ment of ?*arch 10, 1941. The Agreement ia e n t i r e l y oonaiatent wi th 

th ia pr inc ip le of comity, and i t should be carr ied out. 

Another l l l u a t r a t l c n given by the Cocsmlasion's counsel r e -

la tes to subparagraph (16) of Section I I I of the Amended Order. 

What i a aald above l a applicable aa wel l to t h a t I l l u s t r a t i o n . 

I t w i l l read i ly be eeen tha t the contentione of counsel, i f sup-

ported by the Commission and carr ied t o t h e i r l o g i c a l conelualon, 

would burden the Commiesion and the Registrant with a r e c l s s s i f i -

cat lon of the Rank'a assets and a redetermination of i t s 11a-

b l l l t l e a or ig ina t ing i n tranaactlons of ten yeare* atending. The 

Coemileslon could not peeelbly exercise Independent judgment with 

reepeot to such mattera without overr iding the judgment of 

eeveral Comptrollers of the Currency. How csn such an under-

taking be thought to s impl i fy the Commissi on* s taak or f a c i l i t a t e 

the determination of the instant proceedlngf I t would of couree 

n u l l i f y a l l of the reaaonable and mutual advantages contemplated 

by the Agreement. 
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Counsel fo r the Commission i n the l a t t e r pert of t h e i r 

iemorandum develop the theory that cer ta in issues re la t ing p r i -

marily to the .ienk ere to be el iminated i n t h e i r e n t i r e t y , but 

that where euoh issues would overlap others, they would not be 

el iminated* This i s merely s ta t ing the contention of counsel 

for the Cotmolssion I n d i f f e r e n t words* I have answered theee 

contentions obove, but I may add to what X have already said 

that the l i f f e r e n t l a t i o n made by counsel for the Commission doee 

not take in to consideration the reasons for the e l iminat ion of 

tha issuee r e l a t i n g pr imar i ly to the Bank* Mr* ane stated the 

s i t u a t i o n c l e a r l y mfren he eaid I n hie l e t t e r of A p r i l 11 , 1941, 

addressed to met 

" I know you are anxious to f i l e the Bank amend-
ments • I , t o o , should l i k e to see them f i l e d , 

je^as 8 o ̂ t ^ e ^ I a n k ^ i ^ c S^fiav^alwav s^b e ao re^**" 
M & f t y I h f . ^ g g ^ n o f T f l t f p ^ r s ^ e * 0 Q h e 
^ E T f ^ y j o t h e r s ^ m ^ r G o v e r ^ e p t ; p f f t -

Vw o f m * mSSSSmSr 

Obviously, tha raaaona for the e l iminat ion of issues 

r e l a t i n g p r imar i l y to tha Bank apply w i t h equal force to eaid 

issues atiether they atand alone or overlap othere* 

At tha bottom of page I S , counsel for tha Commission 

states 

• « Mr* Clannini would require the Corasda-
s i on to s t u l t i f y i t s e l f by accepting I r e n e -
amerlca'a o r i g i n a l fa lee statement i n i t e 
f indings and opin ion, when Trenaamerica, by 
emending such o r i g i n a l statement, had d i e -
cloeed i t s faleeneea to the world*" 

This statement l a groealy Improper and l a a g-retui* 

toua a f f r o n t * Tha o r i g i n a l e t a t em ant o f Traaaameriaa, which l a 
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r e f e r r e d t o as bel i i£ f a l s e , can be and I s none other than a 

statement which corcpiled r e p o r t s of the :sank submit ted t o the 

comptrol ler o f the urgency* f ransamer lca , by f i l i n g an amend-

ment I n the form o f exp lana to ry f oo tno tes which do no t >hazi£e 

any o f the f i g u r e s I n the r e l evan t r epo r t s o f < o n U t l o n aivl o f 

a m i n e s and t l v l d e n d s o f the Honk, I s no t a d m i t t i n g and cons i s ten t 

w i t h accuracy cannot admit t h a t anyth ing f i l e d I n l t a o r i g i n a l ap-

p l i c a t i o n was "e l se , and who read ing o f the amendment con ta in ing 

the foo tno tee w i l l convince any f a i r mlnu t ha t the o r l l n a l s t a t e -

nent was no t f a l s e * I t i s c e r t a i n l y t o be deplored t h a t counsel 

f o r the Com l e s i o n should r e s o r t t o such recKLessnese when by eo 

doln* they are re l e c t i n ^ no t mere ly upon the K e c l s t r e n t , but 

upon o f f i c e r s o f the Bank (wh ich i s no t a p a r t y t o t h i s p r o -

ceedlng) and even upon the h ighes t o f f i c e r s i n the overran en t 

e x e r c i s i n g supe rv i so ry aut o r i t y over banks, i n c l u d i n g the 

< o m p t r o l l e r o f the u r r e n c y , the -oard o f governors o f the 

Federa l Beserve System and the board o f D i r e c t o r s o f the edera l 

epos i t Insurance Corpora t ion* 

At the bottom of pa&e 14, counsel for the COSTS lesion 

sta te that I n ank v* ouglaa the ank 'unsuccessfully sou h t to 

en jo in the * ommlsslon on the ground t h a t , as a matter of law. I t 

had no r i g h t to go In to matters a f f e c t i n g the Bank*" I em 

accused of arguing that the Commission has v l u n t a r l l y contracted 

away the benef i ts of the ^ou^Xas caee* Mo useful purpose would 

hero bo served l a t r y i n g to develop whet was a c t u a l l y deelded I n 

that esse, as the best evidence l e the decision I t s e l f * Suf f ice 
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i t to say at th is t ine that the Bank vas not unsuccessful i n the 

Douglas case, and that the Court, by i t s decision, did i n e f f e c t 

r e s t r a i n the Coeualssion from c e r t a i n i l l e g a l and unlawful pract lcea, 

and would nave granted an in junct ion i f i t had not been a ssured by 

counsel f o r the Commission that the aaid unlawful practlcea would 

not be repeated* 

But the most amasing part of the counael'e Memorandum l e 

contained i n the f l r a t paragraph on page 15, i n which they under-

take to t e l l the Commissionwhat propoeala the Coeimleelon could not 

e n t e r t a i n . I f counsel f o r the Commission are empowered t o t e l l the 

Commieelon what i t caimot en te r ta in , of couree any comment that I 

might siake would be f u t i l e . 

I n the aforesaid paragraph couneel fo r the Commieelon 

labor to eetab l lsh the admitted f a c t that there are issues other 

than thoee el iminated by the f i l i n g of the footnotee which r e l a t e 

to the bank. Ae an exemple, Subparagraph (1) of Section I I I of 

the Amended order is re fe r red to. This subparagraph charges a 

f a i l u r e to discloee an al leged a f f i l i a t i o n between the Registrant 

and the Bank of America and var ious other i n s t i t u t i o n s . There i s 

nothing i n my eontentlone that would pi event the Commission from 

establ ishing by proper proof anything that may be eet f o r t h i n 

eaid subparagraph. This issue could be eetabliahed without t r e e -

paaslng on any of the leeuee which have been el iminated by t h e 

f i l i n g of the footnotee. 

On page 17, under the heading of "ComTllct of Jur ia -

d l e t l o n between the Cemsdealon and the Comptroller of the 

Currency," couneel f a r the Commission admit that the Comptroller 
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of the Currency i s given powers with respect to nat ional b anks 

not possessed by the Commission, end they assert t h a t the Com-

mission I s not seeking to assert any such powers. They then 

prooeed to argue that the Commiaalon's powers of disclosure 

ar lae by reaaon of the fact that during the time i n queation 

the a took of the dank was owned by a subsidiar of rranaameriea, 

A oomplete answer to t h i s argument i s that i f the power of the 

Commission i s one of disclosure, that disclosure i s f u l l y and 

f a i r l y made i n franaamarlca'o Appl icat ion f o r Registrat ion 

ampl i f ied by the Amendsient i n the form of approved footnotes. 

Counsel f o r the Commission i n a nots found a t the bottom of page 

3 of t h e i r memorandum a t a t e i 

"As the Commission knows these amendment a 
have been examined by the Comaisslon's 
s t a f f and i t i s agreed that they const i tute 
adequate disclosure." 

On page 18, counsel fo r the Commission re fe r t o my 

statement that the Coseilaalon has wisely detenained to accept 

the Benk i n the condit ion i n which I t haa been found sat is factory 

to the Comptroller. Ifcey s t a t e that the Cosq>troller haa 

repeatedly c r i t i c i s e d the preotlees of the Bank with which the 

Cosmilsslon la concerned. The fac t l a however, that the Comp-

t r o l l e r of the Currency d id not during any of the years i n 

queation o r l t l e l s s the Benk wi th reference to eny matter a f f e c t -

ing the Bank wi th which the Commission i a concerned. Counael 

very w e l l know that a t no t l s * haa the Comptroller required the 
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reversa l of any entr lea on the books of the Bank a f loo t ing 

these matters* 

The statement la made a t page 20 that the el imina-

t i o n of the Bank lasues would resu l t In endless controversies 

wi th regard to the "norwdefined lasues vhloh wore t be excised*M 

I have shown that the Issues re fe r red t o i n the Agreement are not 

"non-defined" but , on the contrary, each la epeo i f ioa l ly and 

separately a l leged i n the Order* 

I n the l a at paragraph, Commission's counsel ask that 

the Agreement be not "permitted to be perverted into an indica-

t i o n of in tent ion by the Commission to abandon a l l mattera Ohat-

aoevor that might per ta in to the Bank w i t h a consequent paralysis 

of the e n t i r e proceeding*" A s imi la r statement i s made by 

counsel on page 5 of t h e i r Memorandum where they say that Trans-

amsrice "seeks t o induce the Commission to abandon other major 

portions of I t s oaae*" 1 have repeatedly de*K>nstrated to t l 

have not made any such r e q u e t or contention* The remaining 

issues i n the order nay be proved by the Commission i f I t can 

produce proper evidence of the requ is i te fsc ts * Uj sols con-

ten t ion is tha t I n doing so counsel f o r the Connies ion s h a l l 

not r e t r y the e l iminated laauoa* 

flBBBUBBI 
I respec t fu l l y submit, thereforet 

1* That the Agreement of March 10, 1941 is c lear 

and unoqulvooal* 
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2 . hat the Commission should not s t t h i s t l s m place 

a c o n s t r u c t i o n on ths Agreement oentrary t o t h a t h e r e t o f o r e 

p lseed thereon by i t I n I t s Order snd Press Beleese. 

3 . That the Agreement entered into la sccorianc© with 

the procedure i reser lbed in the Ache son export should not be 

repudiated. 

4 . 1%et the Cownlsslon g i ve a f f e c t t o the f?reement 

by e l ! m i n e t i n e the Issues (covered by the f oo tno tes ) p r i -

m a r i l y i n v o l v i n g the ank, which In the words o f the Commis-

s i o n s General Counsel i 

• • deal w i t h h i s t o r i c a l f i n a n c i a l 
problems o f the bank which have s i ways 
been more d l r e o t l y the concern of the 
Compt ro l l e r of the Currency end o ther 
s i m i l a r "Jovemamnt o f f i c i a l s than of 
t h i s Consul s s l o n . * 

5* Thst the Commission as a mat ter of comity and i n 

the I n t e r e s t s of j u s t i c e should take n o t i c e of the f e e t t h a t the 

rank of Ameriee > e t l o n a l T r u s t and Sewings Assoc ia t i on l a 

adequate ly superv ised by the Compt ro l le r of the u r reney , Vedere l 

reserve *oerd and f e d e r a l 7 * p o s i t Insurance C o r p o r a t i o n , ' h e 

A*?ree-r»ent, p r o p e r l y i n t e r p r e t e d , g i ves e f f e c t t o t h i s p r i n c i p l e . 

6 . ""hat the Commission f i l e the footnotes pursuant 

to the terme of the Agreement, end Issue the Order ^sending 

Supplemental Amended ^rder For ' s a r i n * By S t r i k ing "herefrom 

Certain Portions Thereof and frees Heleese heretofore approved 

f o r issuance in conformity w i th the procedure already agreed 

upon* 

• 8 8 • 
Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



7* That the Agreement, * i i c h was f rustrated i n the 

course of performance by the eot lon of Commission's counsel, be 

given f u l l e f f eo t end thet henceforth i t be thoroughly and 

oonecientlouely carr ied out to the end that t h i a proceeding be 

brought to an ear ly and equitable termination with the leest 

possible add i t iona l cost and inconvenience to the Government 

and the Keglstrmtand I t a shareholders* 

Respectfully submitted, 

L . M, G IANHIHI 
L. /I* f. IANHIHI 

August 23 , 1941* 
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