
C O P Y 

CUSHING & CUSEIMa-
A t to rneys a t Law 

1 Montgomery S t r e e t 
San F r a n c i s c o , Ca l . 

May f lower H o t e l 
Washington, D. C. 
February 14, 1940 

Honorable P r e s t o n Delano 
C o m p t r o l l e r o f t he Currency 
Washington, D. C. 

Dear S i r : ' 

T h i s has r e f e r e n c e t o you r comrrtunication t o the Bank: o f 
America N. T. & S. A. and i t s D i r e c t o r s dated January 11, 1940 
i n wh ich you announce a p roceed ing f o r the purposes s p e c i f i e d i n 
you r communicat ion, on February 14 be fo re Henry M. Bates as 
you r s p e c i a l r e o r e s e n t a t i v e . 

We b e l i e v e you have been adv ised by Mr . Eve ra rd , t he 
S e c r e t a r y o f t he Bank, t h a t we are a u t h o r i z e d t o r ep resen t the 
Bank and i t s D i r e c t o r s . 

12 U . S . C . A . , S e c t i o n 484 p r o v i d e s t h a t "No bank s h a l l be 
s u b j e c t t o any v i s i t o r i a l powers o t h e r than such as are a u t h o r -
i z e d by law * * * . " I n our o p i n i o n , the proposed p roceed ing 
i n v o l v e s the e x e r c i s e o f v i s i t o r i a l powers wh ich are no t a u t h o r i z e d 
by lav; and any d e c i s i o n o f you r r e p r e s e n t a t i v e would have no l e g a l 
v a l i d i t y and would b ind n e i t h e r you nor the Bank. 

One purpose o f t he p r o c e e d i n g , as d e s c r i b e d i n your 
caramunicat ion, r e l a t e s t o the p o s s i b i l i t y o f a h e a r i n g b e f o r e 
t he Board o f Governors o f the F e d e r a l Reserve System pursuant 
t o a s t a t u t e (12 U . S . C . A . , S e c t i o n 77) wh ich p r o h i b i t s p u b l i c i t y 
o f any o r d e r o f t he Board and f i n d i n g s o f f a c t UDon wh ich i t i s 
based. The p u b l i c i t y t h a t has a l r e a d y been g i v e n -to your n o t i c e 
o f t he proposed p roceed ing seems t o run coun te r t o t h a t s t a t u t e . 

The Bank, o f cou rse , i s w i l l i n g t o g i v e you any i n f o n n a t i o n 
f o r wh ich you may ask conce rn ing i t s bus iness o r a f f a i r s , bu t the 
Bank and i t s D i r e c t o r s v e r y r e s p e c t f u l l y d e c l i n e t o p a r t i c i p a t e 
i n t h i s p r o c e e d i n g . 

Yours v e r y r e s p e c t f u l L y , 

CUSHIImG 6c CUSHING 

By s / 0 . K . Cushing 
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C O P Y 

February 16, 1940 

0 . K. Cushing, Esq. 
Mayf lower H o t s i , 
Washington, D.C. 

Dear Mr. Cushing: 

IA the C o m p t r o l l e r ' s absence I am acknowledging your l e t t e r 
o f February 14, 1940 d e c l i n i n g on beha l f o f ' the Bank o f America N.T. 
& S.A. and i t s d i r e c t o r s t o p a r t i c i p a t e i n the proceeding be fo re Henry 
M. Bates as h i s r e p r e s e n t a t i v e , which was scheduled t o commence on 
February 14, 1S40 and which i s now under way. The reasons which you 
g ive f o r n o t p a r t i c i p a t i n g a r e , b r i e f l y , f i r s t , t h a t the proceeding 
i nvo l ves the exe rc i se of v i s i t o r i a l powers no t au tho r i zed by law, 
and second, t h a t the p u b l i c i t y a l ready g iven the proceeding runs 
counter t o l aw . 

As was po in ted ou t i n the C o m p t r o l l e r ' s te legram o f January 
£0, 1240 t o Mr. Everard , Sec re ta r y o f the Board o f D i r e c t o r s o f the 
Bank, the purpose o f the proceeding was t o p rov ide the Bank and i t s 
d i r e c t o r s w i t h an o p p o r t u n i t y t o present be fo re a d i s i n t e r e s t e d 
t r i b u n a l any r e l e v a n t mat te r be fo re f i n a l a c t i o n i s taken by the 
Compt ro l l e r w i t h respec t to sanc t ions a u t h o r i z e d by law. I t seems 
obvious t h a t a proceeding o f t h i s charac te r does no t i n v o l v e i n any 
way the e x e r c i s e o f unau thor i zed v i s i t o r i a l powers. The r e s p o n s i -
b i l i t y f o r d e c l i n i n g to take advantage o f the o p p o r t u n i t y thus 
o f f e r e d them i s one which must be borne by the Bank and i t s d i r e c t o r s . 

I am sure t h a t the Compt ro l le r shares your r e g r e t w i t h 
re fe rence to the p u b l i c i t y t h a t has been g i ven i n the press to the 
proceed ing . However, I repea t the assurance which was g iven you 
i n the C o m p t r o l l e r ' s o f f i c e t h a t no one connected w i t h the Treasury 
Department i s r espons ib l e i n any way f o r the p u b l i c i t y , and any 
i m p l i c a t i o n i n your l e t t e r to the c o n t r a r y i s i n f a c t w i t h o u t any 
f o u n d a t i o n whatsoever. 

Very s i n c e r e l y you rs , 

Deputy Compt ro l l e r o f the Currency 
NOT 

CC Cushing & Cushing, 
1 Montgomery S t . , 
San F r a n c i s c o , C a l i f o r n i a . 
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