
COPY A p r i l 15, 1959 

Honorable Preston Delano, 
Comptroller of the Currency, 
Washington, D. C. 

My dear Mr. Comptroller: 

This i s in response to your l e t t e r of A p r i l 15, 1959, 
addressed to the Board of Governors of the Federal Reserve System, 
enclosing a d r a f t of a proposed l e t t e r which i t i s understood the 
Bank of America N.T . & S.A. may be requested to address to the 
Comptroller of the Currency, agreeing to declare no fur ther d i v i -
dend " i f i n the opinion of e i the r the Comptroller of the Currency, 
the Board of Governors of the Federal Reserve System, or the Fed-
e r a l Deposit Insurance Corpora t ion the payment of such dividend 
would Impair the c a p i t a l stock of the bank or would const i tute an 
unsafe or unsound banking p r a c t i c e . " I t i s understood that th is 
i s i n connection with 4 proposed loan by the Reconstruction 
Finance Corporation to the stockholders of the bank to finance 
the purchase of add i t iona l stock of the bank f o r the purpose of 
increasing the bank's c a p i t a l . 

You ask to be advised whether the Board i s prepared to 
assume t h i s respons ib i l i t y and, f u r t h e r , the opinion of the Board 
as to the procedure out l ined there in . 

I t i s the opinion of the Board tha t i t cannot properly 
assume t h i s r e s p o n s i b i l i t y and cannot approve of the procedure, 
fo r the fo l lowing reasons: 

1 . An agreement not to pay dividends which in the 
opinion of the supervisory a u t h o r i t i e s would impair the c a p i t a l 
stock of the bank i s superfluous, because the payment of dividends 
which impair the c a p i t a l of a na t iona l bank i s expressly prohib-
i t e d by sect ion 5204 of the Revised Statutes and the Comptroller 
of the Currency i s clothed with au thor i ty to take remedial act ion 
i f t h i s proh ib i t ion i s v i o l a t e d ; 

2 . I f the bank*s c a p i t a l i s unimpaired, i f i t has 
actua l ne t earnings w i th in the meaning of section 5204 of the 
Revised Sta tu tes , and i f i t t ransfers ten per cent of i t s net 
earnings to surplus ( u n t i l the surplus equals 100 per cent of 
i t s c a p i t a l ) as required t}y section 5199 of the Revised Sta tutes , 
the question whether i t i s expedient to d i s t r i b u t e any or a l l o f 
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I t s remaining net earnings i n the form of dividends i s a question 
which the law expressly leaves to the judgment of the bank's d i -
rec tors . For the supervisory au thor i t i es to undertake to t e l l the 
d i rec tors whether or not they may pay dividends under these circum-
stances would be to assume a respons ib i l i t y which the law places 
upon the d i rec tors ; 

3. The duty of determining whether the foregoing provi -
sions have been complied with by a na t iona l bank i s placed by law 
pr imar i ly on the Comptroller of the Currency and as a matter of ' 
pract ice i s not assumed by any other bank supervisory au thor i t y . 
No such other supervisory author i ty would be i n possession of i n -
dependent information except as a r e s u l t of expensive and unnec-
essary dupl icat ion of examinations; and 

4 . I f the bank should v i o l a t e t h i s provision or other -
wise engage i n unsound pract ices i n paying dividends and the 
Comptroller should decide to i n s t i t u t e proceedings under section 
50 to remove the d i rec tors from o f f i c e , the Board would preside 
as a judge i n such proceedings and i t ought not to prejudge the 
case by a p r io r approval of the payment of dividends, e i t h e r 
expressly or by impl icat ion* 

Very t r u l y yours, 

(Signed) L. ?. Bethem 

L. ?• Bethea, 
Assistant Secretary. 
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