BEFORE HEALY, ORR AND POPE, CIRCUIT JUDGES.
PER CURIAM

AN ORDER DENYING A MOTION TO DISSOLVE A RESTRAINING ORDER AND GRANT-
ING AN INJUNCTION CONTAINING OUR FINDINGS UPON THE ISSUES HEREIN, VAS FILED
ON SATURDAY, {Eyﬁ_gél_}gggiw_yg NOW PROCEED TO STATE, MORE IN DETAIL, THE
FACTS DISCLOSED IN THIS PROCEEDING, AND THE CONSIDERATIONS WHICH PROMPTED
OUR DECISION.

WHILE THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM WAS IN THE
PROCESS OF HOLDING HEARINGS UPON A COMPLAINT, FILED UNDER SECTION 7 OF THE
CLAYTON ACT (15 U.S. C.A. 18) CHARGING TRANSAMERICA CORPORATION WITH A
VIOLATION OF THAT ACT AND SEEKING TO REQUIRE THAT CORPORATION TO CEASE AND
DESIST FROM SUCH VIOLATIONS, AND TO DIVEST ITSELF OF THE STOCK OF CERTAIN
BANKS ALLEGED TO HAVE BEEN ACQUIRED CONTRARY TO THE INTFRDICTION OF THF ACT,
THE RESPONDENT‘BANK OF AMERICA, WHICH WAS ALSO OFE OF THE BANKS LISTED IN
SAID PROCEEDINGS, ENTERED INTO ARRANGEMENTS ITH CERTAIN OF THE BANKS
WHEREBY THE BANK OF AMERICA PROPOSED TO ACQUIRE THE ASSETS OF SUCH BANKS.

STEPS LOOKING TO THE ACQUISITION OF THESE BANK ASSETS, ALTHOUGH
CLEARLY PLANNED FOR A CONSIDFRABLE PERIOD, WERE COMMENCED ON JUNE 20, 1950,
THREE DAYS PRIOR TO THE INSTITUTION OF THIS PROCEEDING, WHEN THEF COMPTROLLER
OF THE CURRENCY EXECUTED HIS CONSENT TO BANK OF AMERICA TO OPEN BRANCHES
AT THE LOCATIONS OF THESE SEVERAL BANKS. ALTHOUGH THE COMPTROLLER'S
CERTIFICATES OF CONSENT WERE, STRICTLY SPEAKING, LIMITED TO AUTHORIZATION
TO OPEN BRANCHES, IT IS APPARENT, FROM THE RECORD, THAT HE KNEW THAT
ACQUISITION OF THE BANKS' ASSETS WAS CONTEMPLATED, FOR THE APPROVED LOCATION
IN EACH CASE WAS THAT OF THE BANK PROPOSED TO BE ACQUIRED, AND IN HIS LEITER
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OF TRANSMITTAL OF THE CERTIFICATES APPROVING THE BRANCHES, DATED JUNE 20,
1950 HE LISTED OPPOSITE THE NAME OF EACH BRANCH, THE NAME OF THE BANK "TO
BE TAKEN OVER".

AT SOME DATE OR DATES SUBSEQUENT TO THE 20TH DAY OF JUNE WRITTEN
CONTRACTS WERE EXECUTED BETVEEN THE SEVERAL BANKS AND BANK OF AMERICA
PROVIDING FOR THF. ACQUISITION OF THE FORMER'S ASSETS BY BANXK OF AMERICA,
WHICH IN FACH CASE ASSUMED THE DEPOSIT AND OTHER LIABILITIES. ON THE
HEARING BEFORE US SOME ARGUMENT ENSUED AS TO WHFTHER THESE CONTRACTS VERE
EXECUTED OR EXECUTORY, THEY FALL INTO TWO CATEGORIES. THOSF RELATING TO
STATE BANKS REQUIRED THE APPROVAL OF THE STATE SUPERINTENDENT OF BANKS,
WHO GAVE HIS APPROVAL ON JUNE 22, 1950 "EFFECTIVE AT 3 O'CLOCK P.M.
CALIFORNIA DAYLIGHT SAVING TIME, JUNE 24, 1950"»L/

THE CONTRACTS RELATING TO NATIONAL BANKS ARE SHOWN TO HAVE BEEN IN THE
FORM OF THAT MADE BY THE FIRST NATIONAL BANK OF SANTA ANA. IT RECITES THAT
IT IS ENTERED INTO “AS OF THE 20TH DAY OF JUNE, 1950". ITS DATE OF ACTUAL
FINAL EXECUTION IS NOT INDICATED OTHERWISE THAN BY THE FACT THAT THE SIG-
NATURES ON BEHALF OF BANK OF AMERICA VERE ACKNOWLEDGED BEFORE A NOTARY ON
JUNE 23, 1950.

THIS CONTRACT, PRESENTED AS A SAMPLE OF THE OTHER CONTRACTS WITH THE
NATIONAL BANKS, SEHOWS ON ITS FACE THAT IT WAS WHOLLY EXECUTORY. IT PRO-

VIDED FOR ACTUAL TRANSFER AT A FUTURE DATE. IT RZFERRED TO A LIST OF

1/ ALTHOUGH THE EXRIBITS FURNISHED BY RESPONDENT INDICATE THAT ALL CERTIF-
ICATES OF THE SUPERINTENDENT OF BANKS WERE IN THE SAME FORM, IT WAS
STATED AT THE HEARING, AND NOT CONTROVERTED, THAT IN SOME CERTIFICATES
THE APPROVAL WAS MADE EFFECTIVE AS OF 12 NOON ON JUNE 24, 1950.
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ASSETS TO BE TRANSFERRED, SUBJECT TO SUCH CHANGES AS MAY OCCUR THEREIN TO
AND INCLUDING "THE DATE OF ACTUAL TRANSFER THEREOF". IN LIKE MANNER THE
LIABILITIES TO BE ASSUMED VERE "SUBJECT TO SUCH CHANGES AS MAY OCCUR
THEREIN TO AND INCLUDING THE DATE OF ACTUAL TRANSFER THEREOF." ANOTHER
CLAUSE REQUIRES THE SELLER TO INDEMNIFY THE PURCHASER.AGAINST ANY ACTION
OR CAUSE OF ACTION "THAT MAY BE NOW EXISTING OR PENDING AND NOT SHOWN BY
THE AFORESAID RECORDS OF SELLER, OR WHICH MAY HEREAFTER BE COMMENCED,
BASED UPON ANY TRANSACTION, MATTER OR THING HAPPENING OR OCCURRING PRIOR
TO THE ACTUAL TRANSFFR OF THE BUSINESS AND ASSETS HEREIN REFERRED TO."
THE PRICE TO BE PAID IS NOT FIXED. IT IS TO BE BASED ON A VALUATION OF
ASSETS WHICH "SHALL BE ARRIVED AT BY THE OFFICERS OF THE RESPECTIVE
PARTIES". IT IS TO INCLUDE SUCH PREMIUM ON LOANS AND SUCH GOOD WILL
PREMIUMS "AS MAY BE AGREED UPON". SELLER AGREES TO CEASE BUSINESS AND
LIQUIDATE "AFTER COMPLETION OF THE TRANSFERS PROVIDED FOR IN THIS AGREE-
MENT.*"

IT WAS ADMITTED AT THE HEARING THAT THE BANKS REFERRED TO, AND THEIR
OFFICERS, YWOULD CONTINUE TO FUNCTION THROUGHOUT THE WEEK IN WHICH THESE
TRANSACTIONS WERE INITIATED AND THROUGH JUNE 24, 1950. FURTHER INDICATING
THAT THE AGREEMENTS REMAINED EXECUTORY, AND THAT THE ACTUAL TRANSFERS HAD
NOT BEEN MADE VHEN THE RESTRAINING ORDER HEREINAFTER REFERRED TO WAS
SERVED, IS A PRESS RELFASE OF THE BANK OF AMERICA LISTING THE BANKS IN
QUESTION, ANNOUNCING THE PROPOSED ACQUISITION, AND STATING "IT IS EXPECTED
THAT THESE OFFICES VILL BECOME PART OF THE BANK OF AMERICA AS OF THE CLOSE
OF BUSINESS ON JUNE 24".

ON JUNE 23, 1950 THE PETITIONER BOARD OF GOVERNORS OF THE FEDERAL
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RESERVE SYSTEM FILED HEREIN ITS PETITION DISCLOSING THE PENDENCY OF THE
PROCEEDINGS BEFORE IT, ALLEGING THAT FURTHER HEARINGS THEREIN ARE SET FOR
JULY 17, 1950, AND THAT THE CONCLUSION QOF SUCH PROCEEDINGS WILL PROBABLY
REQUIRE 30 DAYS THEREAFTER. IT APPEARS THAT SUCH HFARINGS HAVE PROCEEDED
INTERMITTENTLY SINCE FEBRUARY 2, 1949. THE PETITION DISCLOSES, AND IT IS
CONCEDED HERE, THAT THE COMPLAINT IN THAT PROCEEDING, CHARGED THAT
RESPONDENT TRANSAMERICA LORPORATION HAD ACQUIRED THE STOCKS OF CERTAIN
BANKS IN VIOLATION OF STCTION 7 OF THE CLAYTON ACT, AND THAT THE EFFECT OF
SUCH ACQUISITION HAS BFEN AND IS TO SUBSTANTIALLY LESSEN COMPETITION, TO
RESTRAIN COMMERCE, AND TO TEND TO CREATE A MONOPOLY. THE PETITION WAS
DIRECTED AGAINST TRANSAMERICA CORPORATION, RESPONDENT IN THOSE PROCEEDINGS,
AND ALSO BANK OF AMERICA. IT ALLEGED THE IMMINENT ACQUISITION OF THE ASSETS
OF THE BANKS, AND PRAYED THAT SUCH TRANSFER BE ENJOINED UNTIL THE BOARD'S
PROCEEDINGS COULD BE CONCLUDED.

THE BOARD'S MEMORANDUM OF POINTS AND AUTHORITIES FILED WITH ITS
PETITION, AND BASED ON APPROPRIATE ALLEGATIONS IN THE PETITION, DISCLOSES
THAT OUR JURISDICTION HEREIN IS ASSERTED TO EXIST BY VIRTUE OF TITLE 28
U.S.C. SECTION 1651 WHICH PROVIDES: "THE SUPREME COURT AND ALL COURTS
ESTABLISHED BY ACT OF CONGRESS MAY ISSUE ALL WRITS NECESSARY OR APPROPRIATE
IN AID OF THEIR RESPECTIVE JURISDICTIONS AND AGREEABLE TO THE USAGES AND
PRINCIPLES OF LAW."

IT IS POINTED OUT THAT THE BOARD IS WITHOUT STATUTORY AUTHORITY TO
PROTECT ITS OWN JURISDICTION. ITS ORDERS MAY ONLY BE ENFORCED IN THIS
COURT, WHOSE JURISDICTION, UNDER SECTION 11 OF THE CLAYTON ACT (15 U.S.C.A.
21) IS EXCLUSIVE. AND, ALTHOUGH THE BOARD HAS NOT YET ENTERED AN ORDER,
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OR PETITIONED THIS COURT TO ENFORCE AN ORDER, Y®T IT IS ARGUED THAT THE
JURISDICTION OF THIS COURT TO ISSUE AN EXTRAORDINARY VRIT IN AID OF ITS
OWN JURISDICTION IS NOT DELAYED UNTIL THE JURISDICTION OF THIS COURT IS
ACTUALLY INVOKED. THE WRIT MAY BE ISSUED TO PREVENT FRUSTRATION OF THE
ULTIMATE EXERCISE OF ITS JURISDICTION FVEN BEFORE AN APPEALABLE OR RE-
VIEWABLE ORDER HAS BEEN ENTERED IN THE TRIBUNAL BELOW., ATTENTION IS
CALLED TO TIIE APPLICATION OF THIS PRINCIPLE IN MANY CASES FOLLOWING BARBER
ASPHALT PAVING CO. V. MORRIS (8 CIR) 132 F. 945, WHERE THE COURT SAID:
(953-954) "IT IS OBVIOUS THAT THE PRIMARY REASON FOR THE GRANT TO THE
FEDERAL APPELLATE COURTS OF THE DOMINANT POWER TO ISSUE THEIR WRIT OF
MANDAMUS TO THE INFERIOR COURTS IN THE EXERCISE OF AND IN AID OF THEIR
APPELLATE JURISDICTION WAS TO ENABLE THEM TO PROTECT THAT JURISDICTION
AGAINST POSSIBLE EVASIONS OF IT. IT IS NOT LFSS EVIDENT THAT THE GRANT
MUST IN MANY, NAY, IN MOST, CASES, FAIL TO ACCOMPLISH ITS CHIEF END IF
THE POWER TO ISSUE THE WRIT CAN BE EXFERCISED ONLY AFTER THE APPELLATE
JURISDICTION HAS BEEN ACTUALLY INVOKED BY AN APPFAL OR BY A WRIT OF
ERROR. UNDER THE ACTS OF CONGRESS THE PROCEEDINGS IN EVERY SUIT IN THE
CIRCUIT COURT OF THE UNITED STATES ARE NOW REVIEWABLE EITHFR IN THE
SUPREME COURT OR IN THE CIRCUIT COURT OF APPEALS. THE MOMENT SUCH A SUIT
IS COMMENCED, THE APPELLATE JURISDICTION OVER IT EXISTS, THE POVER AND
THE RIGHT TO ULTIMATELY REVIEW THE PROCEEDINGS IN IT ARF. VESTED IN ONE OF
THE APPELLATE COURTS.* %

"THE REASONS AND DiCEINS TO WHICH WE HAVE NOW ADVERTED HAVE IMPELLED
OUR MINDS WITH IRRESISTIBLE FORCE TO THE CONCLUSION THAT THT TRUE TEST OF
THE APPELLATE JURISDICTION IN THE EXERCISE OR IN THE AID OF WHICH THE

CIRCUIT COURTS OF APPEALS MAY ISSUE THE WRIT OF MANDAMUS IS THE EXISTENCE

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



-6—
OF THAT JURISDICTION, aND NOT ITS PRIOR INVOCATION; THAT IT IS THE EXIST~
ENCE OF A RIGHT TO REVIEW BY A CHALLENGE OF THF FINAL DECISIONS, OR
OTHERVISE, OF THE CASES OR PROCEEDINGS TO WHICH THE APPLICATIONS FOR THE
VRITS RELATE, AND NOT THE PRIOR EXERCISE OF THAT RIGHT BY APPEAL OR BY
WRIT OF ERRORj....." TO LIKE EFFECT IS WHITTEL V. ROCHE, 88 F. 2D 366,
DECIDED BY THIS COURT.

THE CASES JUST CITED DEAL WITH WRITS ISSUED IN AID OF OUR APPELLATE
JURISDICTION. WE THINK A LIKE JURISDICTION IS GRANTED, UNDFR SECTION
1651, IN AID OF OUR ORIGINAL JURISDICTION TQ ENFORCE TEE ORDERS OF THIS
BOARD, AND THAT IT MAY BE EXFRCISED AT ANY STAGE AT WHICH IT MAY APPEAR
REASONABLY NECESSARY TO PRESERVE THAT JURISDICTION. INDEED, IN THIS
SITUATION, IN WHICH THIS COURT HAS BEEN MADE THE SOLE COURT VESTED VITH
ENFORCEMENT OF THIS ACT, OUR POVER TO PROTECT THAT JURISDICTION IS COM-
PARABLE TO THAT OF A DISTRICT COURT WHICH IS CONFRONTED WITH A THREAT BY
LITIGANTS, OR BY THIRD PERSONS, TO DESTROY ITS JURISDICTION, AS FOR
EXAMPLE, IN THE CASE OF A THREATENED DESTRUCTION OR REMOVAL OF A RES IN
CUSTODIA LE§l§Eg/ HERE THE THREATENED FRUSTRATION IS THROUGH CONCERT
BETVEEN THE RESPONDENTS.

FED. POVER COMM'N V. EDISON CO., 304 U.S. 375, CITED BY RESPONDENTS
WAS A CASE IN VHICH THE CIRCUIT COURT QF APPEALS ISSUED AN ORDER RELATING
T0 PROCEEDINGS BEFORE THE POWFR COMMISSION WHICH THE SUPREME CQURT HELD
TO AMOUNT TO A MERE EFFORT TO EXERCISE SUPERVISORY CONTROL OVER PURELY
PROCEDURAL STEPS TAKEN BY THF COMMISSION, AND “HICH, UNDER NO CIRCUMSTANCES,

WOULD BE REVIEWABLE BY THE COURT. IT WAS THEREFORE HELD THAT SECTION 262

2/ CF. CONTINENTAL BANK V. ROCK ISLAND RY., 294 U,S. 648, 675.
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OF THE JUDICIAL CODE, SIMILAR TO THE PRESENT SECTION 1651, WAS INAPPLICABLE.
VE THINK THAT DECISION NOT IN POINT HERE.

TO DEMONSTRATE THE THREATENED DIVESTITURE OF THE BOARD'S JURISDICTION,
AND HENCE OF OURS, AND THE IRREPARABLE DAMAGE THAT MAY RESULT, PETITIONER
CALLS OUR ATTENTION TO FEDERAL TRADE COMMISSION V. WESTERN MEAT CO. 272
U.S. 554, AND ARROW-HART & HEGEMAN ELECTRIC COMPANY V. FEDERAL TRADE COM~
MISSION, 291 U.S. 587. IN THE FIRST CASE IT WAS HELD THAT IN A PROCEEDING
UNDER SECTION 11 OF THE CLAYTON ACT THE FEDFRAL TRADE COMMISSION COULD
SUPPLEMENT AN ORDER REQUIRING THE RESPONDENT TO DIVEST ITSELF OF STOCK
ACQUIRED IN VIOLATION OF SECTION 7 BY FURTHER DIRECTING THAT THE ASSETS
UNDERLYING THE STOCK ALSO BE DIVESTED IN A MANNER CONSISTENT VITH THE
PURPOSES OF THE ACT. 1IN THE ARRCW-HART CASE, IT APPEARS THAT DURING A
PROCEEDING BEFORE THE FEDERAL TRADE COMMISSION DESIGNED TO COMPEL A
HOLDING COMPANY TO DIVEST ITSELF OF STOCKS ACQUIRED BY IT IN COMPETING
CORPORATIONS, THE SEVERAL CORPORATIONS INVOLVED COMPLETED AN ARRANGEMENT
BY WHICH ALL OF THE ASSETS FORMERLY BELONGING TO BOTH ORIGINAL COMPANIES
WERE TRANSFERRED TO A NEW CORPORATION. IT WAS HELD THAT THE JURISDICTION
OF THE COMMISSION HAD BEEN THEREBY OUSTED. THE COUET:SAID: {(P. 599)
"WHERE SHARES ACQUIRED IN VIOLATION OF THE ACT AKE STILL HELD BY THE
OFFENDING CORPORATION AN ORDER OF DIVESTITURE MAY BE SUPPLEMENTED BY A
PROVISION THAT IN THE PROCESS THF OFFENDER SHALL NOT ACQUIRE THE PROPERTY
REPRESENTED BY THE SHARES. FEDERAL TRADE COMM'N V. WESTERN MEAT CO.,
272 U.S. 554. 1IN THE PEESENT CASE THE STOCK WHICH HAD BEEN ACQUIRED
CONTRARY TO THE aCT WAS NO LONGFR OWNED BY THE HOLDING COMPANY VHEN THE .

COMMISSION MADE ITS ORDER."
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IT IS THEREFORE S.ID THAT VHAT THE RESPONDENTS ARF ABOUT TO ACCOM-
PLISH HERE VILL SERVE TO CIRCUMVENT THE POSSIBILITY OF THE BOARD, IN CASE
IT FINDS THE SAYME WARRANTED, MAKING AN OEDER OF THE KIND UPHELD IN THE
WESTERN MEAT CO. CASE, SUPRA, AND THUS DEFEAT THE JURISDICTION OF THE
BOARD AND OF THIS COURT.

WE THINK THE POSITION THUS STATED IS WELL TAKEN.

THE QUESTION WHICH WE THINK POSES THE MOST DIFFICULTY HERE IS WHETHER
IT IS OUR JURISDICTION, OR THAT OF SOME OTHER COURT, WHICH IS THREATENED.
THE PERTINENT PORTION OF TITLE 15 U.S.C.A. SEC. 21, IS AS FOLLOWS: "IF
SUCH PERSON FAILS OR NEGLECTS TO OBFY SUCH ORDER OF THE COMMISSION OR
BOARD VHILFE. THE SAME IS IN EFFECT, THE COMMISSION OR BOARD MAY APPLY TO
THE CIRCUIT COURT OF APPEALS OF THE UNITED STATES, VWITHIN ANY CIRCUIT
VHERE THE VIOLATION COMPLAINED OF VAS OR IS BEING COMMITTED OR VHERE SUCH
PFRSON RESIDES OR CARRIES ON BUSINESS FOR THF ENFORCEMENT OF ITS ORDER."

THE RESPONDENT TRANSAMERICA CORPORATION IS A DELAWARE CORPORATION.
THE ACTS COMPLAINED OF OCCURRED IN CALIFOENIA, VHERE THE CORPORATION DOES
ITS BUSINESS. BUT UNDER THE RULE THAT A CORPORATION IS DEEMED TO RESIDE
UHERE IT IS ORGANIZED, IT WOULD APPEAR THAT TWO OF THE THREE BASES FOR
SELECTION OF AN ENFORCING COURT WOULD BRING THE PARTIES HERE, WHILE THE
THIRD WOULD POINT TO THE THIRD CIRCUIT. IT IS ARGUED THAT UNTIL THE ORDER
IS ENTERED AND ENFORCEMENT SOUGHT IN SOME COURT, JURISDICTION RESIDES
NOWHERE, AND THEREFORE WE HAVE NONE TO AID.

IT IS TO BE NOTED THAT THE BOARD, WHICH IS GIVEN THE ULTIMATE OPTION
TO CHQOSE THE ENFORCING COURT, HAS MADE ITS APPLICATION HERE. TO SAY THAT

UNDER THE CIRCUMSTANCES NO COURT COULD DO ANYTHING WOULD LFAD TO COMPLETE
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FRUSTRATION. WE CANNOT BELIEVE THAT CONGRESS, IN PROVIDING FOR ALTERNATE
PLACES OF ENFORCEMENT, THEREBY INTENDED TO WITHDRAW IN SUCH CIRCUMSTANCES
ANY OF THE BRCAD POWER GRANTED BY SECTION 1651 OF TITLE 28. VE THINK
THE POVER GRANTED BY THIS SECTION WAS INTENDED TO BE ADEQUATE FOR ALL
PRACTICAL PUKPOSES SOUGHT TO BE SERVED THEREBY. IT IS OUR OPINION THAT
THIS PROBLEM MUST BE RESOLVED IN FAVOR OF OUR JURISDICTION HERE. UPON
THE CQMMENCEMENT OF THE PBOQEEDING HERE WE ISSUFD, EX PARTE, OUR ORD®R TO
SHOW CAUSE, RETURNABLE JUNE 27, 1950, AND QUR TEMPORARY RESTRAINING ORDER
ENJOINING THE THREATENED ACQUISITIONS PENDING HEARING ON THE OFDER TO SHOW
CAUSE. THESE ORDERS WERE SERVED ON RESPONDENTS, IT APPEARS, ON THE AFTER-
NOON OF JUNE 23, 1950. INITIALLY IT IS CONTENDED THAT OUR RESTRAINING
ORDER IS VOID FOR FAILURE TO RECITE THE MATTERS SPECIFIED IN RULE 65 (B),
F.R.C.P. VWHAT COUNSEL HAVE OVERLOOKED IS RULE 1, VHICH PROVIDES THAT THE
RULE CITED HAS APPLICATION ONLY TO PROCEEDINGS IN THE DISTRICT COURTS.
THEY HAVE ALSO FAILED TO NOTE THE CHARACTER OF THE ORDER WHICH VE HAVE
HERE ISSUED. WHAT IS SOUGHT, AND WE HAVE GRANTED, IS A WRIT OF INJUNCTION,
SERVING THE SAME GENERAL PURPOSE OF THE COORDINATE WRITS OF MANDAMUS AND
PROHIBITION, AND DESIGNED, NOT AS AN INJUNCTION IN EQUITY, HOWEVER MUCH
EQUITABLE PRINCIPLES MUST BE APPLIED, BUT SOLELY AS A WRIT IN AID OF THE
JURISDICTION OF THIS COURT. THE RESTRAINING ORDER, WHICH WAS SERVED VITH
THE ORDER TO SHOW CAUSE, THE PETITION, AND THE MEMORANDUM OF POINTS AND
AUTHORITIES, LEFT THF RESPONDENTS IN NO UNCEETAINTY AS TO WHAT TH®Y VERE
COMMANDED TO DO, OR AS TO THE REASONS THEREFOR.

ALTHOUGH THE OrDER TO SHOVY CAUSE ‘JAS MADE RETURNABLE JUNE 27, AND
SET FOR HEARING JUNE 28, THE RESPONDENTS APPEARED BY MOTION TO DISSOLVE

.org/
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THE RESTRAINING ORDER AND AT THE REQUEST OF BOTH PARTIES THE HEARING ON
THE PETITION, AND THE MOTION TQ DISSOLVE THE RESTRAINING ORDER WAS HELD
AT 10 A.M. SATURDAY, JUNE 24. UPON THIS HEARING IT WAS URGED THAT THE
PROPOSED TRANSFER OF ASSETS HAD ALREADY BEEN COMPLETED BEFORE THIS

COULRT'S ORDER ISSUED; THAT YE WERE CONFRONTED WITH A FAIT ACCOMPLI,

ABOUT VHICH WE COULD DO NOTHING, AT ANY RATE WITH THE TYPE OF INJUNCTION
HERE SOUGHT. WE THINK THIS IS NQT SO. VE HAVE PREVIOUSLY NOTED THE
EXECUTORY CHARACTER OI' THE AGREEMENTS AND THE PRESS RELEASE STATEMENTS
THAT THE TRANSFER VAS TO BE EFFFCIED AS OF THE CLOSE OF BUSINESS ON

JUNE 24, 1950, UNTIL WHICH TIME THE INDIVIDUAL BANKS AND THEIR OFFICERS
WEPFE CONTINUING TO TRANSACT BUSINESS AT THEIR RESPECTIVE LOCATIONS. NO
DELIVERY OF POSSESSION HAD TAKEN PLACE WHEN THE COURT'S ORDER ISSUED,

OR WHEN THE HEARING WAS BEGUN. POSSESSION WAS THEN STILL IN THE SEVERAL
BANKS. OUR RFSTRAINING ORDFR CALLS FOR NO MORE THAN THAT RESPONDENT BANK
OF AMERICA REFRAIN FROM TAKING SUCH POSSESSION.

IT IS SiAID THAT THE RESPONDENT BANK °AD THEN COMMITTED ITSELF, BY
CONTRACT, TO COMPLETE THE TRANSACTION. EVEN IF THE CONTRACTS HAD BEEN
ARRIVED AT BY PARTIES DEALING AT ARMS LENGTH, IT REQUIRES NO DEMONSTRA-
TION THAT AN ACT WHICH OTHERWISE MIGHT BE ENJOINED, DOES NOT BECOME
IMMUNE TO INJUNCTION BECAUSE A PARTY DEFENDANT HAS MADE A CONTRACT TO DO
THE THING FORBIDDEN. THE CLAIM THAT THESE EXECUTORY CONTRACTS, SIGNED
BY ONE OF THE RESPONDENTS ON THE ONF. SIDE, AND BY BANKS CONTROLLED BY THE
REMAINING RESPONDENT ON THE OTHER -~ ENGAGEMENTS ON WHICH THE INK WAS
HARDLY DRY -- HAVE PUT THIS TRANSACTION BEYOND INJUNCTION IS OF A STRIPE
WITH THE ARGUMENT THAT THE INJUNCTION MAY NOT ISSUE BECAUSE THE RESPOND-
ENTS HAVE MADE PUBLIC ANNOUNCEMENT OF THEIR INTENTIONS.
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ONE OF THE GROUNDS STATED IN THE MOTION TO DISMISS THE RESTRAINING
ORDER VAS THAT THE COMFTROLLER, IN ISSUING THE CERTIFICATES CONSENTING.
TO THE OPENINGS OF BRANCHES, HAD THEREBY ADJUDICATED THE VALIDITY OF THE
FROPOSED TRANSFERS, INCLUTLING ALL QUESTIONS RELATING TO CLAYTON ACT
VIOLATION. AT FIRST IT VAS SOUGHT TO LEND COLOR TO THIS CLAIM BY QUOTING
TESTIMONY OF A DEPUTY COMPTROLLER BEFORE A CONGRESSIONAL COMMITTEE. BUT
AS THE HEARING PROGRESSED THIS CLAIM WAS APPARFNTLY ABANDONED, AS NECES-
SARILY IT MUST BE, FOR THE COMPTROLLER CLEARLY NEITHER HAS SUCH AUTHORITY,
OR PURPORTED TO EXERCISE IT. THE FACTS DO SHOW AN UNFORTUNATE VWORKING AT
CROSS PURPOSES OF TWO GOVERNMENT AGENCIES. WHAT VE SAY IS NOT TO BE TAKEN
AS A CRITICISM OF THE COMPTROLLER FOR THUS APPARENTLY LENDING AID TO AN
ATTEMFTED EVASION OF THE ORDER OF THE BOARD OF GOVERNORS. APPARENTLY THE
COMPTROLLER FELT OBLIGED TO ISSUE THRWSE CERTIFICATES IN RETURN FOR AN
AGREEMENT OF THE RESPONDENT BANK TO INCREASE ITS CAPITALIZATION TO A
FIGURE WHICH HE THOUGHT NECESSARY IN THE PUBLIC INTEREST. DOUBTLESS THE
COMPTROLLER DEPLORED A STATE OF LAV WHICH REDUCED HIM TO THIS EXPEDIENT.
BUT IN MAKING HIS DECISION HE NFITHER CONSIDERED, NOR WAS CHARGED VITH
DETERMINING, ANY OF THE ISSUES COMMITTED TO THE BOARD OF GOVERNOES.

MATTERS HAVE BEEN CALLED TO OUR ATTENTION VHICH BEAR UPON A BALANC-
ING OF CONENIENCE AS BETWEEN THE PARTIES. WE FIND NO SUCH INCONVENIENCE
TO RESPONDENTS AS WOULD LEAD US, IN OUR DISCRETION, TO STAY OUR HAND. IT
IS CLAIMED THAT THE BOARD UNDULY DELAYED IN INSTITUTING THIS PROCEEDING.
THT CORRESPONDENCE BETWEEN THE BOARD OF GOVERNORS AND THE COMPTROLLER,
THROUGH WHICH ADMITTEDLY KNOVLEDGE FIRST CAME TO THE BOARD OF GOVERNORS,

WAS PRODUCED AT THE HEARING, AND BOTH PARTIES READ THEREFROM. FROM THIS
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IT APPEARS THAT THE BOARD OF GOVERNORS VAS ADVISED BY LITTER DATED JUNE
‘14, 1950, THAT ISSUANCE OF THE CERTIFICATES FOR BRANCHFS WAS UNDER CON-
SIDERATION, BUT IT WAS NOT UNTIL JUNE 20, 1950 THAT THE BOARD WAS ADVISED
THAT THEY WOULD BE ISSUED. THE INSTITUTION OF THIS PROCEEDING THREE DAYS
LATER DISCLOSED ALL POSSIBLE DILIGENCE.

IT IS ASSERTED THAT SUBSTANTIAL SUMS HAVE BEEN FXPENDED IN PREPAEATION
FOR THE ACQUISITION OF THESE BANKS; THAT WIDE PUBLICITY HAS BEEN GIVEN BY
LETTERS TO DEPOSITORS, PRESS. RELEASES AND THE LIKE. IT IS SHOVWN THAT THE
DIRECTQRS QF THE SEVERAL BANKS HAVE SURRENDERED THEIR QUALIFYING SHARES
IN THOSE BANKS TO THE RESPONDENT CORPORATION. WE FIND HERE NO INSUPERABLE
DIFFICULTIES. RESPONDENT CORPORATION MAY FASILY RETURN THE STOCK, WHICH
NO DOUBT, MUST, TO SATISFY THE LAW,’BE RETAINED IN OWNERSHIP BY THE
DIRECTCRS UNTIL POSSESSION IS PASSEDﬁ

AS FOR THE EXPENDITURES AND OTHER INCONVENIENCES MENTIONED, IT APPFARS
TO US THAT FOR THE SITUATION IN WHICH RESPONDENTS NOY FIND THEMSELVES THEY
HAVE TO THANK NOT THE INSTITUTION OF THIS PROCEEDING, BUT THEIR OWN UN~
SEEMLY HASTE. NOTWITHSTANDING THE MANY MONTHS DURING WHICH THI SURSTANTIAL
ISSUES RAISED IN THE PROCEEDINGS BEFORE THE BOAERD YERE BEING CONSIDERED,
AND KNOWING THAT THE VALIDITY OF TRANSAMERICA'S OVINERSHIP OF THE VERY
STOCK THAT HAD TO BE VOTED TO BRING ABOUT THIS PRECIPITATE TRANSACTION WAS
IN ISSUE IN THOSEPROCEEDINGS, THE ARRANGEMENTS WERE RUSHED THROUGH IN A
MANNER WHICH WOULD APPEAR TO US HARDLY COMPATIBLE VITH THE SURE AND
DIGNIFIED PROCEDURE TRADITIONAL IN THE BANKING BUSINESS. WE CANNOT HOLD
THE BOARD AT FAULT FOR NOT ANTICIPATING SUCH PROCEDURES. WITH IT ALL,
WHETHER THERE BE ANY TRUTH IN IT OR NOT, THE RESPONDENTS LAID THEMSELVES

OPEN TO BEING SUSPECTED OF CONTRIVING AN ADROIT DESIGN TO CIRCUMVENT THE
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PROCEEDING BEFORE THE BOARD.

ON THE OTHER SIDE OF THE SHIELD IS THE PUBLIC INTEREST, THE PROTEC-
TION OF WHICH CONGRESS HaS COMMANDED BY THE ENACTMENT OF THF CLAYTON ACT
VHICH IS DESIGNED TO PREVENT MONOPOLY AND OTHER RESTRAINTS UPQN TRADE
AND COMMERCE. THIS INTEREST IS PARAMOUNT. THE PUBLIC CONVENIENCE IN A
MATTER OF THIS KIND IS SUCH AS TO OUTVEIGH ANY OTHER CONSIDERATIONS WHICH
HAVE HFRE BEEN PRESENTED TO US.

THE FACTS WITH WHICH THE BOARD IS DEALING ARE NOT BEFORE US. NOR DO
WE ASSUME TH&T THE BOARD WILL ULTIMATELY FIND THAT THE STOCK ACQUISITIONS
OF WHICH COMPLAINT HAS BEEN MADE ARE SUCH AS VILL SUBSTANTIALLY LESSEN
COMPETITION, OR TEND TO MONOPOLY. BUT WE CANNOT ASSUMF THAT SUCH RESULTS
COULD NCT APPEAR. INDEFD, IN MAKING THESE SECTIONS APPLICABLT TO BANKS,
AND IN VESTING JURISDICTION IN THE BOARD OF GOVERNORS OF THE FEDERAL
KFSERVE SYSTEM, CONGRESS MUST HAVE RECOGNIZED THE POSSIBILITY THAT THERE
COULD BE DETRIMENTAL MONOPOLIZATION AND RESTRAINTS OF TRADE IN THE BANKING
FIELD. WE THINK THAT TO PREVENT THE APPROPRIATE AGENCY OF GOVERNMENT FROM
PROTECTING THE PUBLIC INTEREST IN THIS RESPECT WOULD CAUSE IRREPARABLE
DAMAGE.

THE CONCLUSIONS HERE DEVFLOPED WKRE ALL CLEARLY INDICATED IN OUR
INJUNCTIVE ORDER OF JUNE 24, ENTFRED SUBSEQUENT TO TH® HEARING. TIME WAS
LACKING, HOWEVER, TO ENLARGE UPON THE REASONS FOR THEM; AND THE PURPOSE OF
THIS OPINION IS TO STATE THOSE RFASONS FULLY AND‘TQ CITE THE AUTHORITIES
WHICH WE CONSIDER AS SUPPORTING THEM.

/S/ VILLIAM HEALY
/S/ WVILLIAM E. ORR
/S/ VALTER L. POPE
JUDGES, UNITED STATES
UNITED STATES CIRCUIT JUDGES
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