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MEMORANDUM IN OPPOSITION TO 

DEMAND FOR PRODUCTION OF PAPERS IN THg BOARD1S FILES 

On September 12, 1949> counse l f o r Respondent f i l e d 

w i t h the Board i n the a b o v e - e n t i t l e d p roceed ing a paper d e s i g -

n a t e d " N o t i c e and Demand f o r P r o d u c t i o n o f Papers i n the 

Board 1 s F i l e s " . Th is memorandum i s submi t t ed i n o p p o s i t i o n t o 

t he reques t c o n t a i n e d i n s a i d "Demand"* 

I t i s r e s p e c t f u l l y submi t t ed t h a t the "Demand" shou ld 

be den ied i n i t s e n t i r e t y f o r t he reason t h a t none o f the 

papers and documents t h e r e i n reques ted by Respondent wou ld , i f 

p roduced, have the s l i g h t e s t r e l evance t o the i ssues o f t h i s 

case. As to most o f the i tems sough t , the "Demand" appears t o 

be bu t ano ther f i s h i n g e x p e d i t i o n by wh ich counse l f o r Respon-

den t seeks access t o the f i l e s o f the Board, a p p a r e n t l y i n the 

hope t h a t something o f p o s s i b l e d i v e r s i o n a r y use m igh t be found« 

My comments on the i n d i v i d u a l i t ems a re as f o l l o w s : 

1 . Paragraph ( l ) o f t he "Demand" seeks p r o d u c t i o n o f 

a l e t t e r , r e f e r r e d to by Governor Ecc les w h i l e on the s tand , i n 

wh i ch the Board i n 1938 expressed i t s v iews to the Sec re ta ry o f 

t he Treasury r e s p e c t i n g the t hen contempla ted a c t i o n by the 
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C o m p t r o l l e r t o i n s t i t u t e a S e c t i o n 30 case a g a i n s t Bank o f 

America N. T. & S. A. We f a i l t o see how the p r o d u c t i o n o f 

t h i s l e t t e r cou ld shed any l i g h t upon the i ssues o f these p r o -

ceedings o r c o n t r a d i c t i n any way the tes t imony o f Governor 

Ecc les on any m a t e r i a l p o i n t • The r e f e r e n c e t o the l e t t e r came 

a t a t ime when Governor Ecc les was d e s c r i b i n g f o r the r e c o r d 

the s e r i e s o f c o n t r o v e r s i e s wh ich t he G i a n n i n i management had 

exper ienced w i t h the v a r i o u s bank s u p e r v i s o r y a u t h o r i t i e s s ince 

Governor Ecc les became i d e n t i f i e d w i t h the Fede ra l Reserve 

System. I t was a l s o a p a r t o f the s t o r y demons t ra t i ng t h a t the 

Board had a t tempted i n every p r a c t i c a l and f e a s i b l e manner 

amicab ly t o work ou t w i t h the G i a n n i n i s a s a t i s f a c t o r y s o l u t i o n 

o f t h e i r problems w i t h the s u p e r v i s o r y agenc ies , i n c l u d i n g the 

p r o b l e r o f bank expans ion . The ev idence a l s o i n c i d e n t a l l y 

demonst ra ted t h a t the G i a n n i n i s v o l u n t a r i l y sought the a s s i s -

tance o f t he Board and o f Governor Ecc les i n work ing ou t c e r t a i n 

o f these prob lems. C e r t a i n l y none o f these f a c t s can be con-

t r o v e r t e d by e x p l o r i n g the con ten ts o f the correspondence pass-

i n g between the Board and the Treasury Depar tment . I t was the 

f a c t o f t he e x i s t e n c e o f the c o n t r o v e r s y , and the f a c t t h a t the 

Board i n t e r v e n e d , and the f a c t t h a t i t d i d so i n p a r t a t the 

reques t o f the G i a n n i n i s , t h a t a re the i m p o r t a n t t h i n g s . 

Whether t he agencies were r i g h t o r wrong, o r what reasons the 

Board advanced a g a i n s t a c e r t a i n type o f p roceed ing , i s w h o l l y 

bes ide the p o i n t . We b e l i e v e t h a t counse l a l r eady have been 

a l l o w e d more than reasonab le l a t i t u d e i n c ross examining 

Governor Ecc les on the i n c i d e n t a l phases o f the case. Counsel 

ought n o t t o be p e r m i t t e d t o c o n t i n u e i n d e f i n i t e l y i n a t t e m p t -

i n g t o deve lop f u r t h e r r a m i f i c a t i o n s o f a s u b j e c t t h a t does n o t 

bear on the main i s s u e s . 
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2 . The second pa rag raph o f t h e "Demand" seeks p roduc -

t i o n o f a memorandum w h i c h Governor E c c l e s s a i d he t o o k w i t h h im 

t o a c e r t a i n mee t i ng w i t h S e c r e t a r y Morgenthau , d u r i n g wh i ch 

Governor Ecc les o u t l i n e d t o t h e S e c r e t a r y the reasons why t he 

Board f e l t t h a t i t had some r e s p o n s i b i l i t y i n r e s p e c t t o t he 

d i f f e r e n c e s between Bank o f Amer ica N. T . & S• A. and t h e 

C o m p t r o l l e r . The same o b s e r v a t i o n s w h i c h we made r e s p e c t i n g 

Paragraph ( l ) a r e a p p l i c a b l e h e r e . The i n q u i r y as t o whe ther 

T ransamer i ca has v i o l a t e d S e c t i o n 7 o f t he C l a y t o n A c t w i l l n o t 

be a s s i s t e d i n any way by r e f e r r i n g t o t h i s memorandum. To 

produce i t wou ld s i m p l y i n v i t e an i r r e l e v a n t i n q u i r y i n t o t he 

m e r i t s o r d e m e r i t s o f t h e Board 1 s reasons f o r i n t e r v e n i n g i n 

t he 1938 c o n t r o v e r s y between t he T reasu ry and t h e Bank o f 

Amer i ca . 

3 . Paragraph (3) seeks r e c o r d s about the phone c a l l 

w h i c h Governor Ecc l es t e s t i f i e d he made t o L . M. G i a n n i n i d u r -

i n g t he y e a r 1941 i n r e s p e c t t o t h e a c q u i s i t i o n o f s t o c k o f t he 

Temple C i t y N a t i o n a l Bank by Respondent , T h i s s u b j e c t was a l s o 

gone i n t o a t g r e a t l e n g t h i n the c r o s s e x a m i n a t i o n o f Governor 

E c c l e s . I n f a c t , as t h e Record a t page 847 shows, Governor 

E c c l e s was even asked by counse l f o r Respondent abou t a c e r t a i n 

s t a t e m e n t w h i c h L . M. G i a n n i n i was supposed t o have made on t he 

o c c a s i o n o f t h a t c a l l . Counsel f o r Respondent have an obv ious 

and a v a i l a b l e method f o r a t t e m p t i n g t o d i s e s t a b l i s h t he f a c t o f 

t h e c a l l o r o f t h e c o n v e r s a t i o n w h i c h Governor E c c l e s r e l a t e d 

t o o k p l a c e a t t h a t t i m e and i n t h a t manner• 

Parag raph (4) seeks p r o d u c t i o n o f any r e s o l u t i o n s , 

memoranda, e t c . r e s p e c t i n g t he B o a r d ! s a u t h o r i t y and j u r i s d i c -

t i o n t o p a r t i c i p a t e i n t he d i s c u s s i o n s r e s p e c t i n g t he d i f f e r -

ences between t h e C o m p t r o l l e r and t he Bank o f Amer ica i n 1938• 
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The same o b s e r v a t i o n s expressed i n r e s p e c t t o Paragraphs ( l ) 

and (2) above are a p p l i c a b l e h e r e . E x p l o r a t i o n a t t h i s t ime as 

t o the B o a r d f s a u t h o r i t y and j u r i s d i c t i o n f o r hav ing so p a r t i -

c i p a t e d w i l l no t a i d i n n e g a t i n g t he f a c t o f the c o n t r o v e r s y or 

the f a c t o f the Board 1s p a r t i c i p a t i o n . Aga in , t h e r e i s an 

apparen t i n t e n t t o l i t i g a t e the m e r i t s o r demer i t s o f an i r r e l -

evant i s s u e . Fu r t he rmore , as appears a t page 533 o f the Record, 

L* M» G i a n n i n i , i n a l e t t e r t o Governor Ecc les under da te o f 

A p r i l 1 , 1940, expressed h i s " s i n c e r e a p p r e c i a t i o n " f o r the 

" ve ry c o n s t r u c t i v e work " t h a t Gove rno rs 'Ecc les and McKee had 

done i n " b r i n g i n g about a s o l u t i o n " o f the con t rove rsy w i t h the 

C o m p t r o l l e r . A p p a r e n t l y a t t h a t t i m e , a t l e a s t , the G i a n n i n i s 

d i d n o t cha l l enge the e x i s t e n c e o f t he Boa rd f s a u t h o r i t y t o 

p a r t i c i p a t e i n those d i s c u s s i o n s . 

5. Paragraph (5 ) seeks p r o d u c t i o n o f any memoranda, 

cor respondence, e t c . r e l a t i n g t o the i n v e s t i g a t i o n by the 

A t t o r n e y Genera l *s Committee on A d m i n i s t r a t i v e Procedure wh ich 

preceded the enactment o f the A d m i n i s t r a t i v e Procedure A c t . 

How t h i s m a t e r i a l cou ld be r e l e v a n t t o t h i s case i s d i f f i c u l t 

t o see. I f i t be t o e s t a b l i s h the absence o f the subpoena 

power i n t he Board, t h e n i t i s enough t o say t h a t the S o l i c i t o r 

has f o r m a l l y a d m i t t e d on t h i s r e c o r d the absence o f such power. 

I f i t be t o e s t a b l i s h an absence o f a s s e r t e d power under Sec-

t i o n s 7 and 11 o f the C l a y t o n A c t , i t i s s u f f i c i e n t t o say, as 

t he r e c o r d i n the case shows, t h a t a p p a r e n t l y the f i r s t o f f i c i a l 

c o n s i d e r a t i o n o f t h i s q u e s t i o n by t he Board took p lace i n J u l y 

1944 when the B o a r d ! s then Genera l Counsel w ro te a memorandum 

on the s u b j e c t (see Record, page 591; Bgard^s E x h i b i t 4 3 ) , 

whereas the work o f the A t t o r n e y G e n e r a l ' s Committee was com-

p l e t e d and h i s r e p o r t was t r a n s m i t t e d to Congress i n January , 

1941-
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6. Paragraphs (6) and (7) o f t he "Demand?f may be 

cons ide red t o g e t h e r . They r e q u e s t the p r o d u c t i o n o f r eco rds 

showing, s i nce 1938: (a) the number o f a p p l i c a t i o n s r e c e i v e d 

by the Board f o r membership i n the System, t o g e t h e r w i t h the 

Board 1s a c t i o n t h e r e o n ; (b) the number o f a p p l i c a t i o n s f i l e d 

w i t h the Board by s t a t e member banks f o r p e r m i s s i o n t o e s t a b -

l i s h new b ranches , and the a c t i o n o f the Board t he reon ; ( c ) t he 

number o f a p p l i c a t i o n s f i l e d w i t h the C o m p t r o l l e r f o r p e r m i s -

s i o n t o e s t a b l i s h new n a t i o n a l banks , and h i s a c t i o n t h e r e o n ; 

(d ) the number o f a p p l i c a t i o n s t o o b t a i n f e d e r a l d e p o s i t i n s u r -

ance f o r new s t a t e non-member banks , and the a c t i o n o f the FDIC 

t h e r e o n ; and (e) the number o f a p p l i c a t i o n s t o e s t a b l i s h 

branches o f n a t i o n a l banks and s t a t e non-member banks f i l e d 

w i t h the C o m p t r o l l e r and the FDIC, r e s p e c t i v e l y , and t h e i r 

a c t i o n t h e r e o n . A l l o f t h i s i n f o r m a t i o n i s sought f o r the 

U n i t e d S ta tes as a whole and f o r each s t a t e i n the 12 th F e d e r a l 

Reserve d i s t r i c t i n d i v i d u a l l y . 

Th is da ta seems p a t e n t l y i r r e l e v a n t . Whi le i t i s 

t r u e t h a t the Board*s case i s l a r g e l y p r e d i c a t e d upon s t a t i s t i -

c a l d a t a , neve r the less> such da ta dea ls w i t h the a c t u a l s i t u a -

t i o n i n the f i v e s t a t e s served by the Transamer ica banks. I n 

o t h e r words , the number o f bank ing o f f i c e s a l l e g e d to be under 

the c o n t r o l o f the Respondent i s compared on a s t a t i s t i c a l b a s i s 

w i t h those o f f i c e s n o t so c o n t r o l l e d . Th is i s t o demonst ra te 

t h a t the number o f Transamer ica bank ing o f f i c e s has been p r o -

g r e s s i v e l y i n c r e a s i n g th rough the yea rs and t h a t i t s r a t i o o f 

c o n t r o l l e d o f f i c e s t o a l l o t h e r bank ing o f f i c e s l i k e w i s e has 

p r o g r e s s i v e l y i n c r e a s e d d u r i n g the p e r i o d . I t does no t seem 

t h a t t h i s i n q u i r y can be a s s i s t e d i n any way by the development 

o f i n f o r m a t i o n r e s p e c t i n g " a p p l i c a t i o n s 1 1 f o r t he e s t a b l i s h m e n t 
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o f new banks o r f o r admiss ion t o t h e System o r f o r FDIC c o v e r -

age, S i m i l a r l y , " a p p l i c a t i o n s " t o , o r a u t h o r i z a t i o n s by , the 

f e d e r a l bank s u p e r v i s o r y agenc ies r e s p e c t i n g t he es tab l i shmen t 

o f branches can n o t change so much as one f i g u r e r e s p e c t i n g the 

a c t u a l number o f o f f i c e s p r e s e n t l y c o n t r o l l e d by Transamer ica 

o r those n o t c o n t r o l l e d by T ransamer ica . 

For t he reasons s t a t e d above, t he Boa rd ' s S o l i c i t o r 

r e s p e c t f u l l y r eques t s t h a t the Board deny Respondent 's "Demand" 

Should the Board e n t e r t a i n any doubts as t o t he p r o p r i e t y o f 

t h i s a c t i o n i n r e s p e c t o f any o f t he paragraphs o f such "Demand", 

t hen the B o a r d ' s S o l i c i t o r r e s p e c t f u l l y r eques t s t h a t , b e f o r e 

acced ing t o such "Demand" i n any p a r t i c u l a r , t he Board f i r s t 

r e q u i r e counse l f o r Respondent t o s t a t e the purpose f o r wh ich 

t he named i n f o r m a t i o n i s d e s i r e d . 

R e s p e c t f u l l y s u b m i t t e d , 

/ S i g n e d / J . Leonard Townsend 
S o l i c i t o r . 

September 16, 1949. 
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