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MARBINER S. ECCLES, RONALD RANSOM, M. S. SZYMCZAK, JOHN K. 
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DISTRICT OF COLUMBIA 

Argued November 27, 194-6. Decided A p r i l 14, 1947. 

Mr, Samuel B. Stewart, J r .» f o r appel lant . Mr. Joseph Wi l l iam 

Burns also entered an appearance f o r appel lant . 

Mr. J . Leonard Townsend» Assistant General Counsel, Board of Gov-

ernors of the Federal Reserve System, w i t h whom Mr. Edward M. Cur ran, 

United States Attorney a t the time the b r i e f was f i l e d , was on the 

b r i e f , f o r appellees. 

Before EDGERTON, CLARK and WILBUR K. MILLER, J . J . 

WILBUR K. MILLER, J . : The p r i nc i pa l question i n t h i s case i s 

whether a d r a s t i c a l l y r e s t r i c t i v e condi t ion upon a state bank fs mem-

bership i n the Federal Reserve System was v a l i d l y imposed by the 

Board of Governors o f the System. A secondary question i s whether 

the state member bank i s prevented by waiver or by estoppel from 

challenging the v a l i d i t y of the condi t ion. 

The Peoples Bank of Lakewood V i l l age , Ca l i f o rn ia , was incorpo-

rated i n 1941 under the laws of t h a t s ta te , a f t e r the State Superin-

tendent of Banks had found tha t publ ic convenience and advantage 

would be promoted by i t s establishment a t the proposed loca t ion . A 

l icense ac tua l l y t o t ransact business would not be granted, the 
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Superintendent advised, u n t i l deposit insurance had been obtained 

through membership i n the Federal Deposit Insurance Corporation divdn 

the Federal Reserve System. A c c o r d i n g l y , the Peoples Bank forwarded 

on November 28, 1941 > an app l ica t ion f o r admission to the Federal Re-

serve System, using the pr in ted form furnished by the System and sup-

p ly ing a l l the data thereby required• 

I n ac t ing upon the app l ica t ion the Board of Governors considered 

the f i n a n c i a l condi t ion of the applying bank, the general character of 

i t s management, and whether the corporate powers were consistent w i t h 

the purposes of the Act , as required by T i t l e 12, § 322, 0. S. C. A. 

I n l i k e manner the Board of Governors considered the f i n a n c i a l h i s to ry 

and condi t ion of the bank, the. adequacy of i t s cap i t a l s t ruc ture , i t s 

fu tu re earnings1 prospects, the general character of i t s management, 

the convenience and need of the community t o be served by the bank, 

and whether i t s corporate powers were consistent w i t h the purposes of 

the s ta tu te , as required by T i t l e 12, § 264, subsections (e) (2) and 

(g)• The bank, being f u l l y q u a l i f i e d i n those respects a t the time of 

app l i ca t ion , was e l i g i b l e f o r membership i n the Federal Reserve System, 

and the Board of Governors necessari ly so found when i t l a t e r per-

mi t ted the i n s t i t u t i o n to become a member. 

But the bank was not immediately admitted. Under date of Febru-

ary 12, 1942, the secretary of the Board of Governors ins t ruc ted the 

Federal Reserve Bank of San Francisco to inform the appl icant t ha t the 

Board " i s unw i l l i ng to approve the app l ica t ion on the basis of the i n -

formation now before i t . " No reason f o r the re fusa l was given, and 

i t s basis was not discovered by the Peoples Bank u n t i l l a t e i n Febru-

ary , 1942, when one of i t s d i rec to rs had a personal conference i n 

Washington w i t h two members of the Board and i t s secretary. The d i -

r e c t o r ^ a f f i d a v i t includes the fo l lowing: 

"During the course of my conversation w i t h the said Board 
members and Secretary I r e c a l l tha t statements were made to the 
e f f ec t tha t Secretary Morgenthau was opposed to increasing the Digitized for FRASER 
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number of banking o f f i ces of Bank of America and tha t i t was 
stated tha t there was considerable ag i t a t i on against increasing 
the banking in te res ts of bank holding companies—so much so, 
tha t there was a prospect tha t l e g i s l a t i o n woijld be introduced 
to curb the expansion of bank holding companies. I t was also 
stated i n substance tha t upon assurances tha t the Peoples Bank 
was independent of Bank of America and Transamerica Corporatic^n 
the Board might be disposed to reconsider the app l i ca t ion . " 

The bank asked the Board to reconsider, and furnished informat ion 

concerning changes i n the ownership of i t s shares which had occurred 

a f t e r the f i l i n g of i t s o r i g i n a l app l ica t ion . By l e t t e r dated March 

11, 194-2, the Federal Reserve Bank of San Francisco informed the 

Peoples Bank " tha t the Board of Governors w i l l be glad to reconsider 

your app l i ca t ion upon a d e f i n i t e showing by the d i rec tors of your bank" 

tha t f i v e condit ions set out i n the l e t t e r had been met. These condi-
1 

t ions are shown i n the margin. 

The bank complied w i t h those requirements. I n meeting the t h i r d 

requirement contained i n the l e t t e r of March 11, 1942, each shareholder 

of the bank signed the fo l low ing l e t t e r : 
" I , the undersigned, being a stockholder of the Peoples Bank, 

Lakewood V i l l age , Ca l i f o rn ia , do hereby state tha t I have no a r -
rangements, expressed or impl ied, w i t h respect to the sale or 

1 "1. That arrangements have been made by Mr. John S. G r i f f i t h , San 
Marino, Ca l i f o rn ia , f o r f inancing the purchase of h is stock i n a man-
ner d i f f e r e n t from tha t i n e f f ec t a t the time of our inves t iga t ion of 
your bank fs app l ica t ion f o r membership, and tha t such arrangements are 
consistent w i th the other provisions of t h i s l e t t e r . 

"2. That some change has been made i n the arrangements f o r the use 
of the f u r n i t u r e and f i x t u res whereby the bank w i l l be under no o b l i -
gat ion to Capi ta l Company or any other par t of the Transamerica group. 

"3. That ne i ther Transamerica Corporation nor any organizat ion a f -
f i l i a t e d or c losely i d e n t i f i e d w i t h Transamerica Corporation or any 
other bank holding company group has any i n t e res t , d i r e c t or i n d i r e c t , 
i n the appl icant bank, and tha t the bank i s i n no manner obl igated to 
any such organizat ion. 

"4. That a l l stockholders have stated i n w r i t i n g tha t they have no 
agreements or understandings, expressed or impl ied, w i t h respect to 
the sale or t rans fe r of the stock of the bank to any such organizat ion, 
and t h a t they do not intend to enter i n to any such agreements or 
understandings. 

"5 . That the bank was organized as a bona f i de l o c a l , independent 
i n s t i t u t i o n , and i s expected to be continued as such." Digitized for FRASER 
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t rans fe r of the stock of the Bank which I own to e i ther the Trans-
america Corporation, or any organizat ion a f f i l i a t e d or c lose ly 
i d e n t i f i e d w i th Transamerica Corporation, or any other Bank Hold-
ing Company group, and tha t I do not intend to enter i n t o any 
such agreements or understandings." 

Some weeks the rea f te r , on May 6, 1942, the Board approved the ap-

p l i c a t i o n f o r membership, subject to three condit ions which i t c l ea r l y 

had the s ta tu tory r i g h t to impose, end subject to a f ou r th condi t ion 

which, sharply challenged, i s the storm center of t h i s l i t i g a t i o n . The 

f i r s t three condi t ions, standard i n character and usua l ly imposed on 
2 

state banks applying f o r membership, are shown i n the margin. Condi-

t i o n No. 4 , which the appel lant says not only i s not standard, having 

never been imposed before or since, but i n v a l i d as w e l l , i s as fo l lows : 
"4. I f , wi thout p r i o r w r i t t e n approval of the Board of Gover-

nors of the Federal Reserve System, Transamerica Corporation or 
any u n i t of the Transamerica group, inc luding Bank of America Na-
t i o n a l Trust and Savings Associat ion, or any holding company a f -
f i l i a t e or any subsidiary thereof , acquires, d i r e c t l y or indirect^-
l y , through the mechanism of extension of loans f o r the purpose 
of acquir ing bank stock, or in 'any other Banner, any i n te res t i n 
such bank, other than such as may ar ise out of usual correspondent 
bank re la t ionsh ips , such bank, w i t h i n 60 days a f t e r w r i t t e n no-
t i c e from the Board of Governors of the Federal Reserve System, 
sha l l withdraw from membership i n the Federal Reserve System.11 

Since the condit ions i n the commitment of Mtey 6, 1942, were sub-

s t a n t i a l l y those contained i n the San Francisco Reserve Bank's l e t t e r 

of March 11, 1942, already met, no add i t iona l ac t ion by the appel lant 

* "1. Such bank a t a l l times s h a l l conduct i t s business and exer-
cise i t s powers w i t h due regard t o the safety of i t s deposi tors, and, 
except w i t h the permission of the Board of Governors of the Federal 
Reserve System, such bank sha l l not cause or permit any change t o be 
made i n the general character of i t s business or I n the scope of the 
corporate powers exercised by i t a t the time of admission to membership. 

! t2 f The net cap i ta l and surplus funds of such bank sha l l be adequate 
i n r e l a t i o n t o the character and condi t ion of i t s assets and t o i t s de-
pos i t l i a b i l i t i e s and other corporate r espons ib i l i t i e s , and i t s cap i t a l 
sha l l not be reduced except w i t h the permission of the Board of Gover-
nors of the Federal Reserve System. 

"3• Such bank sha l l not engage as a business i n issuing or s e l l i n g 
e i ther d i r e c t l y or i n d i r e c t l y , (through a f f i l i a t e d corporations or 
otherwise) notes, bonds, mortgages, c e r t i f i c a t e s , or other evidences 
of indebtedness representing r e a l estate loans or par t i c ipa t ions there-
i n , e i the r w i t h or wi thout a guarantee, indorsement, or other obl iga-
t i o n of such bank or an a f f i l i a t e d corporation.11 
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bank was necessary s p e c i f i c a l l y to meet the formal condit ions i n the 

communication of May 6, 1942• Having been i n other respects ready f o r 

many months t o func t ion as a banking i n s t i t u t i o n , the Peoples Bank 

opened i t s doors and began business a c t i v i t y soon a f t e r i t became a 

member of the System pursuant to the commitment. 

I n 1944, the proscribed Transamerica Corporation, wi thout the 

knowledge or assistance of the bank, acquired 540 shares of i t s cap i t a l 

stock, being s l i g h t l y more than 10 per cent o f the t o t a l of the 5,000 

shares authorized, issued and outstanding. The bank immediately re -

ported tha t f ac t to the Board and asked to be re l ieved of Condit ion No. 

4 which, i n view of Transamerica1s acqu is i t ion of stock, made i t possi-

b le f o r the Board immediately to demand that the bank withdraw from the 

System. As withdrawal would r e s u l t i n automatic cancel la t ion of de-

pos i t insurance, the bank regarded the l i t e r a l enforcement of Condition 

No. 4 as a death sentence. 

When the Board refused to revoke the prov is ion, the Peoples Bank 

sued i t s members i n the D i s t r i c t Court of the United States f o r the 

D i s t r i c t of Columbia to have the condi t ion adjudged i n v a l i d , and t o 

en jo in i t s enforcement. 

The Board members moved to dismiss the complaint on the ground 

tha t i t presented no j u s t i c i a b l e controversy. A f t e r tha t motion tod 
3 

been denied, an answer was f i l e d pleading tha t the complaint showed on 

i t s face (a) tha t the bank was estopped to deny the v a l i d i t y of Condi-

t i o n No. Uy (b) t ha t i n imposing Condit ion No. 4 the Board exercised 
the admin is t ra t ive d i sc re t ion confided to i t by § 9 of the Federal Re-

U 

serve Act , and (c) the v a l i d i t y of Condit ion No. 4* With t h i s answer 

i n the record, the Board members moved f o r judgment on the pleadings. 

The bank countered w i t h a motion f o r summary judgment and f i l e d i n 

3 Peoples Bank v . Eccles, 6A F. Supp. 811, 

* 12 U. S. C. A. § 321. 
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support numerous a f f i d a v i t s and exh ib i ts i n which the fac tua l back-

ground of the controversy i s shown. 

Upon consideration of the several motions, the D i s t r i c t Court is 

opinion was tha t the bank "cannot now attack the v a l i d i t y o f the con-

d i t i o n to which i t vo l un ta r i l y agreed.11 Being of tha t view, the court 

entered judgment f o r the Board members, on the pleadings, and denied 

the bank's motion f o r summary judgmont. The Peoples Bank appeals. 

We f i r s t consider the question whether the Board of Governors had 

the power to at tach Condit ion No. U to the membership of the Peoples 

Bank i n the Federal Reserve System. 

Under the l i t e r a l language of the condi t ion, the Board fs r i g h t to 

expel the bank becomes absolute the moment Transamerica acquires a 

stock i n t e res t , wi thout a previous f i nd ing tha t Transamerica*s acqui-

s i t i o n of shares would, or probably would, adversely a f f e c t the bank. 

Nor i s the effect iveness of the Board1s power to expel under Condit ion 

No. U made to depend upon the acqu is i t i on by Transamerica of a con-

t r o l l i n g i n te res t i n the bank. The ownership by t ha t corporat ion of 

any number of shares, however small , sets the condi t ion i n motion and 

gives r i s e to the power of expulsion. 

This- s t r i k i n g denunciation of Transamerica makes per t inent an i n -

qu i ry i n t o the nature of tha t organizat ion. The record discloses i t 

to be a large corporat ion, owning extensive in te res ts i n many banks 

and i n other corporations as w e l l . I t i s a substant ia l stockholder i n 

the Bank of America, which f o r several years has been one of the two 

or three largest banks i n the nat ion. The f i n a n c i a l soundness of 

Transamerica i s not challenged. The character, i n t e g r i t y and a b i l i t y 

of i t s management are not assai led. No s ta tu te , s tate or federa l , for-

bids i t to own shares of the Peoples Bank or any other bank. 

The basis f o r the imposi t ion of t h i s unusual and unqual i f ied pro-

h i b i t i o n against Transamerica1s acquir ing shares of the bank i n ques-

t i o n i s shown by the record to be the f ac t tha t f o r some time federa l 
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bank regulatory au tho r i t i es , inc lud ing the Board, have regarded f u r -

ther expansion o f Transamerica as undesirable and unsound. Moreover, 

we are so advised by the fo l lowing statement i n the appellees' b r i e f : 

11 I n t h i s case the record shows tha t the Board had reason to 
bel ieve tha t appel lant , a t the time i t appl ied f o r membership i n 
the System, was under or was about to come under the management 
ment of Transamerica Corporation, the bank expansion program of 
which the Board, the Comptroller of the Currency, and the Feder-
a l Deposit Insurance Corporation a l l bel ieved to be unsound. 
Condit ion No. U was therefore designed to prevent tha t corpora-
t i o n from tak ing over appel lant 's a f f a i r s a f t e r i t came i n t o the 
System." 

The f a c t i s , however, tha t the record does not show tha t the Board 

had reason to bel ieve tha t appel lant , a t the time i t s app l i ca t ion was 

f i l e d , was under or was about to come under the management of Trans-

america. The purpose of Condit ion No. U> therefore , was p r imar i l y to 

check the growth of. Transamerica, which the Board considered t o be a l -

ready too la rge. 

Whether the Board of Governors has the power, i n the e f f o r t to im-

plement i t s theory tha t the enlargement of bank holding companies 

should be forbidden, to deny to Transamerica i t s r i g h t , otherwise en-

t i r e l y l e g a l , to purchase and own shares i n the Peoples Bank, depends 

on whether the Federal Reserve Act expressly or impl ied ly confers such 

au tho r i t y . I n other words, the v a l i d i t y of Condit ion No. 4 as a curb 

to the growth of a bank holding company depends upon whether the Con-

gress intended t o authorize the Board t o a r res t the extension of such 

companies. 

I f such a l e g i s l a t i v e i n ten t does not appear, grave doubt ar ises 

as to the r i g h t of the Board t o form such an i n ten t f o r i t s e l f . Fur-

thermore, i f a contrary i n ten t on the par t of Congress be found, un-

questionably the Board's assumption of the power to check the expansion 

of bank holding companies amounts to an invasion of the l e g i s l a t i v e 

f i e l d . A l l the Board's power springs from the s ta tu te . An adminis-

t r a t i v e agency may have a wide l a t i t u d e w i t h i n which to func t ion , and 

may be authorized to prescribe regulat ions which must be observed by 
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those subject to i t s j u r i s d i c t i o n . dux, ros regiu«tuxua6 maoo ^.dXA w j . ^ 

i n the l i m i t s of the author iz ing s ta tu te , and must be such as w i l l 
5 

carry i n t o e f f e c t the w i l l o f Congress. The broad d i sc re t i on con-

f ided to the Board of Governors continues only so long as i t acts w i th -

i n i t s s ta tu to ry scope. When the Board reaches the border of the Fed-

e ra l Reserve Act i t must stop, f o r t o go beyond would be t o impinge on 

Congressional prerogat ives. 

We t u r n to the Federal Reserve Act t o see whether i t manifests an 

i n ten t on the par t of Congress to f o rb id bank holding companies to ex-

pand, e i the r by p roh ib i t i ng them from owning minor i ty stock in te res ts 

i n state member banks, or by the use of any other device. We f i n d no 

such p roh ib i t i on . The Act goes no f u r t he r , w i t h respect to l i m i t i n g 

the a c t i v i t y of a holding company, than to provide tha t one which owns 

a major i t y of the shares of a member bank may not vote such shares 

wi thout f i r s t obtaining a permit from the Board of Governors. The Con-

gress has thus expressly conferred upon the Board the r i g h t to super-

v ise and curb a holding company when, through the ownership of a con-

t r o l l i n g i n t e res t , i t i s i n a pos i t ion to dominate a bank's management 

and to d i c ta te i t s po l i c y . I t was not deemed necessary to give the 

Board the r i g h t t o prevent or r e s t r i c t vot ing by a holding company 

having less than a ma jo r i t y i n t e res t , as no such prov is ion appears i n 

the s ta tu te . Obviously the l eg i s l a to r s d id not share the Board1s 

5 Manhattan General Equipment Co. v . Commissioner of I n te rna l Reve-
nue , 297 U. S. 129, 134, where the Supreme Court said: 

"The power of an adminis t rat ive o f f i c e r or board to administer 
a federa l s ta tu te and to prescribe ru les and regulat ions to tha t 
end i s not the power to make law—for no such power can be dele-
gated by Congress—but the power to adopt regulat ions t o carry 
i n t o e f f e c t the w i l l of Congress as expressed by the s ta tu te . A 
regu la t ion which does not do t h i s , but operates t o create a ru le 
out of harmony w i t h the s ta tu te , i s a mere n u l l i t y . Lynch v . 
T i lden Produce Co.. 265 IK S. 315, 320-322j M i l l e r v . United 
States, 294. U. S. 435, 439-440, and cases c i t ed . And not only 
must a regu la t ion , i n order t o be v a l i d , be consistent w i th the 
s ta tu te , but i t must be reasonable. In te rna t iona l Ry. Co. v . 
Davidson, 257 U. S. 506, 514.11 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



apprehension tha t harm might come to a member bank from the votes of a 

holding company having less than cont ro l . 

This l i m i t e d s ta tu tory r e s t r i c t i o n upon bank holding companies, 

which contrasts s t r i k i n g l y w i th the broad res t ra in t imposed by the 

Board i n the present case, has added s igni f icance when considered i n 

the l i g h t of ce r ta in l e g i s l a t i v e h i s to ry of the Federal Reserve Act . 

From that h i s to ry i t i s learned tha t the Congress, qu i te de l ibera te ly 

and because of what i t considered an abuse of a power which i t had 

theretofore granted to the Board i n broad general terms, provided tha t 

the Board of Governors may only impose such condit ions upon a bank's 

admission to the System as are w i t h i n and pursuant to the l e g i s l a t i v e 

i n ten t i n adopting the Act . 

Pr io r t o 1927, the governing body of the Federal Reserve System 

had the very broadest power t o attach condit ions to a bank's entry i n to 
6 the System. The s ta tu to ry language on the subject was: 

"The Federal Reserve Board, subject to such condit ions as i t 
may prescr ibe, may permit the applying bank to become a stock-
holder. " 

At a hearing before a subcommittee of the Senate Committee on 

Banking and Currency i n February, 1926, Senator Carter Glass stated 

tha t the Federal Reserve Board (predecessors of appellees here) "has 

usurped the l e g i s l a t i v e funct ions of Congress." An amendment to re-

s t r i c t the power- of the Board to impose condit ions upon membership was 

being considered. Senator George Wharton Pepper, of Pennsylvania, who 

favored such an amendment, said i n the Senate on February 23, 1925: 

" . . . the committee th inks tha t the d i sc re t i on of the Fed-
e ra l Reserve Board i n the premises should be a d i sc re t ion exer-
cised pursuant to the provisions and condit ions of the act} tha t 
i s , tha t there was no i n ten t of Congress, when the Federal Re-
serve Act was passed, to create i n the Federal Reserve Board a 
body to prescribe any k ind of condit ions i t pleased as condit ions 
precedent t o adm iss ib i l i t y to the Federal Reserve System, but 
rather to confer upon the Federal Reserve Board au thor i t y to make 
regulat ions pursuant to the Act f i x i n g the terms upon which banks 
might become members of the Federal Reserve System." 

6 AO Sta t . 233, Public Law 25, 65th Congress, approved June 21, 1917. Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



The Board of Governors desired t o re ta in the r i g h t to impose any 

condit ions i t chose upon membership and expressed i t s unqua l i f ied d i s -

approval of the amendment proposed. Nevertheless, i n 1927 the Congress 

amended the prov is ion to read as fo l lows: 

"The Board of Governors of the Federal Reserve System, sub-
j e c t to the provisions of t h i s t i t l e and to such condit ions as i t 
may prescribe pursuant thereto , may permit the applying bank to 
become a stockholder of such Federal Reserve Bank." ' 

Moreover, the Board of Governors has expressly recognized tha t i t 

has no s ta tu tory power t o prevent the expansion of bank holding compa-

n ies . An example of t h i s recogni t ion i s found i n the testimony of the 

appellee, Marriner S. Eccles, chairman of the Board of Governors, be-

fore the Committee on Banking and Currency of the House of Representa-

t i ves on A p r i l 5, 194-3 • He said tha t he had given considerable thought 

to the operation and development of Transamerica and that he d id not 

look upon i t as a wholesome undertaking. He stated h is opinion to be 

tha t Transamerica, i n i t s purchase of the stock of banks and of the 

.stock of corporations having nothing to do w i t h banks, was pursuing an 

improper and unsound po l i cy . He added, however, tha t the Board d id 

not have, and had never sought from Congress, any power or au thor i t y to 

deal w i th tha t s i t ua t i on . 

I n h is appearance before the same committee on May 10, 1943> 

Eccles was asked by Congressman Patman: t f . . . unless you can get 

be t te r cooperation cut of Transamerica you would look w i t h favor upon 

advocating l e g i s l a t i o n tha t would curb the bank holding companies?11 He 

rep l i ed , "That would give the Board the power to require what they 

would consider a po l i cy i n the publ ic i n t e r e s t . " That answer const i -

tu ted an admission of the Board fs lack of power t o curb holding compa-

n ies , although i t s members considered tha t such curbing would be i n the 

publ ic i n t e res t . 

7 44 S ta t . 1229, 12 U. S. C. A. 321. 
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Farther recogni t ion by the Board of i t s lack of the au thor i t y 

which i t attempted to exercise by the imposit ion of Condition No. U 

appears i n i t s annual report f o r the year 19-43 • A f te r saying " there 

i s now no e f f ec t i ve cont ro l over the expansion of bank holding compa-

nies or i n any other f i e l d i n which they may choose to expand,11 the 

Board of Governors recommended to Congress " tha t immediate l e g i s l a t i o n 

be enacted preventing fu r the r expansion of ex i s t i ng bank holding com-

panies or the creat ion of new bank holding companies." That recommen-

dat ion has not been fol lowed and no such l e g i s l a t i o n has been enacted 

by the Congress. 

So there i s no s ta tu tory bar to the expansion of bank holding com-

panies such as Transamerica. No Congressional enactment forb ids Trans-

america or any s im i la r corporat ion to acquire and own any number of 

shares of the Peoples Bank or any member or non-member bank. Although 

the Board has requested Congress t o authorize i t to prevent the fu r the r 

growth of Transamerica and l i k e organizat ions, Congress has wi thheld 

tha t au tho r i t y . I t s f a i l u r e to enact the r e s t r i c t i v e l e g i s l a t i o n 

st rongly recommended by the' Board of Governors shows a l e g i s l a t i v e i n -

ten t tha t acqu is i t i on of bank shares by holding companies sha l l not be 

unlawful . 

But nevertheless Condit ion No. U imposed by the Board of Governors 

i n t h i s case singles out one holding company and proh ib i ts i t from own-

ing any shares of the member bank, however few i n number. As has been 

shown, the avowed purpose was t o prevent fa r the r expansion of Trans-

america, i n the face of the f a c t tha t the Board has expressly recog-

nized i t s lack of power i n t ha t respect and has unsuccessful ly sought 

to obtain such power from the Congress. I nev i tab l y , i t fo l lows tha t i f 

the Board's sole purpose here was t o prevent the enlargement of Trans-

america, the condi t ion imposed was not expressive o f , but contrary t o , 

a p l a i n l y evident l e g i s l a t i v e i n t e n t . I f tha t were i t s sole purpose, 

Condit ion No. U i s i n v a l i d . 
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We f i n d , however, tha t the Board members take the pos i t i on tha t 

t h e i r purpose i n imposing the condi t ion was not only to check the exten-

sion of Transamerica, but also to protect the bank by preventing Trans-

america from tak ing over i t s a f f a i r s . The appellees state i n t h e i r 

b r i e f , as we have heretofore shown, tha t "Condit ion No. 4 was therefore 

designed to prevent t ha t corporat ion (Transamerica) from tak ing over 

appel lant1s a f f a i r s a f t e r i t came in to the System." The appellees1 

b r i e f then adds, "Thus the Condition i s d i r e c t l y re la ted t o •manage-

ment 1 and ? f i n a n c i a l condi t ion, 1 two of the subjects which the Board i s 

s p e c i f i c a l l y required to consider i n passing upon membership appl ica-

t i ons . Under such circumstances the Condit ion has even tha t d i r e c t 

s ta tu tory sanction which a p p e l l a n t s argument would requ i re . " I n t h i s 

connection, i t i s noted from the record tha t on January 28, 1946, the 

Board of Governors adopted the fo l lowing reso lu t ion ; 

"Upon considerat ion of the l a t e s t repor t of examination of 
the Peoples Bank, Lakewood V i l l age , Ca l i f o rn ia , from which the 
Board concluded that there had been no substant ia l change i n the 
con t ro l , management or po l i cy of the bank resu l t i ng from the ac-
q u i s i t i o n by Transamerica Corporation of ce r ta in shares of the 
bank1s stock, the Board, by unanimous vote, decided that there 
was no present need i n the publ ic in te res t f o r any act ion by the 
Board w i t h respect to the condi t ion of membership of the bank re -
l a t i n g to acqu is i t i on of i t s stock by Transamerica Corporat ion." 

The quoted reso lu t ion , i n our view, admin is t ra t i ve ly in te rp re ts 

Condit ion No. 4 as meaning t ha t * i f the Board should decide tha t a sub-

s t a n t i a l change, against the publ ic i n t e res t , has occurred i n the bank fs 

management, cont ro l or po l i cy because of Transamerica1s stock ownership, 

i t must withdraw from the System a f t e r not ice t o do so. For obvious 

reasons, the Board could properly reach such a decis ion only a f t e r a 

f u l l and f a i r hearing. 

I t i s , of course, apparent tha t the reso lu t i on of January 28, 1946, 

adopted near ly two years a f t e r Transamerica acquired i t s shares and 

a f t e r the bank had dur ing the same period unsuccessful ly sought r e l i e f 

from the harsh condi t ion, was p r imar i l y intended as an a id to the ap-

pel lees1 motion to dismiss the complaint. I t was adopted soon a f t e r the 
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s u i t was f i l e d and was attached t o the motion to dismiss. As ind ica-

t i v e of the absence of a j u s t i c i a b l e controversy, the reso lu t ion was 

not convincing to Mr. Just ice Ho l tao f f , of the D i s t r i c t Court, whose 
ft 

opinion0 points out tha t the sword of Damocles i s s t i l l suspended over 

the bank w i t h the Board claiming the r i g h t a t any time to cut the 

thread. Indeed, the appellees state i n t h e i r b r i e f tha t ac t ion under 

the condi t ion i s "now j u s t i f i e d by the f a c t s . " 

I n regarding the reso lu t ion as an administ rat ive i n te rp re ta t i on of 

the condition,- we are supported by the appellees who state i n t h e i r 

b r i e f ; 
"Condit ion No. U> however, i s not se l f -execut ing, as appears 

on i t s face. And the Board, i n a f f i x i n g the Condition i n the 
l i g h t of the opinion which i t then entertained as to the po ten t ia l 
danger of Transamerica a f f i l i a t i o n , d id not by so ac t ing declare 
i n advance what i t s adminis t rat ive decis ion might be i f and when 
Transamerica should acquire some of appe l lan t 's shares. I n a f f i x -
ing the Condition—by agreement w i t h appel lant—the Board i n -
tended to leave t o fu ture determination what ac t ion , i f any, might 
be necessary pursuant thereto. Considerations of the publ ic i n -
te res t demanded tha t the Condition be imposed; the same considera-
t ions w i l l determine when, i f ever, the Condit ion need be enforced." 

With the cont rovers ia l Condition No. A thus properly evaluated by 

the Board i t s e l f , i t i s a t once seen tha t the condi t ion means no more, 

and gives the Board no greater au tho r i t y , than standard Condit ion No. 

1, which i s t ha t "subject bank a t a l l times sha l l conduct i t s business 

and exercise i t s powers w i th due regard t o the safety of i t s deposi-

t o r s , . . . . " That i s to say, i f a t any time a member bank sha l l ap~ 

pear to the Board of Governors t o be pursuing unsound or unsafe bank 

po l i c i es , the Board may require i t , a f t e r hearing, t o withdraw from the 

System. T i t l e 12, U. S. C. A . , § 327, expressly provides tha t i f a 

member bank has f a i l e d t o comply w i th the provisions of ce r ta in sec-

t ions of the Federal Reserve Act , or the regulat ions of the Board of 

Governors made pursuant thereto, or has ceased to exercise banking 

funct ions wi thout a receiver or l i qu i da t i ng agent having been appointed, 

** Peoples Bank v . Eccles, 6A F. Supp. 811. 
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the Board sha l l have power, a f t e r hearing, to require the bank to sur-

render i t s stock i n the Federal Reserve Bank and t o f o r f e i t a l l r i gh t s 

and p r i v i leges of membership. 

I f Condit ion No. 4 were given a l i t e r a l i n te rp re ta t i on , instead of 

the r a t i o n a l construct ion placed on i t by the reso lu t ion of January 28, 

1946, i t would clothe the Board w i th a r b i t r a r y power to expel the bank 

wi thout a hearing upon the happening of a contingency which had not 

adversely a f fec ted i n any manner e i the r the bank's pos i t i on or the 

safety of i t s depositors. So construed, the condi t ion i s not author-

ized by the Act . 

With respect to the meaning of Condit ion No. 4 &nd the method by 

which the Board could invoke i t , the appellees, having made the con-

cession heretofore quoted from t h e i r b r i e f , make yet another vh ich 

seems to us to be of extrexae importance: 

"Even should appel lant , i f and when i t receives such not ice , 
take no ac t ion pursuant thereto , i t s membership could not be 
summarily f o r f e i t e d . Section 9 of the Act <46 Sta t . 250, 251, 
c. 207, U. S. C., T i t l e 12, § 327) provides t h a t , whi le the Board 
may order such a f o r f e i t u r e , i t can only do so 1 a f t e r hearing1 

and a f i nd ing tha t appel lant fhas f a i l e d t o comply w i th the pro-
v is ions of . . . ( the law] or the regulat ions of the Board of 
Governors of the Federal Reserve System made pursuant thereto. 
. . Appel lant 's al leged danger i s thus rendered even more re -
mote. " 

Nothing i n the condi t ion i t s e l f requires the restra ined in te rpre-

t a t i o n of i t contained i n the appellees1 language j u s t quoted. The 

condi t ion does not i n so many words compel the construct ion placed upon 

i t by the reso lu t ion of January 28, 1946, nor does i t a f f o r d a hearing 

to the bank which the appellees now admit should be accorded. The ap-

pe l l an t ' s al leged danger, which the appellees say " i s thus rendered 

even more remote," was not remote as long as the unqua l i f ied denuncia-

t i o n of Transamerica was ins is ted upon by the appellees, and was re-

garded by them as a par t of the bank fs contractual ob l igat ions. 

We have heretofore stated our conclusion to be tha t Condit ion 

No. 4> a mere device to check the growth of a holding company, f inds 
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no foundation i n the s ta tu te . We hold tha t i t has v a l i d i t y only as a 

statement t h a t , i f the Board of Governors should determine, a f t e r hear-

ing, tha t Transamerica1s ownership of the bank's shares has resul ted i n 

a change f o r the worse i n the character of the bank's personnel, i n i t s 

banking po l i c i es , i n the safety of i t s deposits or i n any other sub-

s t a n t i a l way, i t may require the bank to withdraw from the Federal Re-

serve System, Only i n tha t sense can the condi t ion be regarded as hav-

ing been imposed pursuant to the Act , I t i s assumed tha t the Board 

would not resor t to the d ras t i c penalty of expulsion u n t i l i t had ex-

hausted the other d i sc i p l i na r y and correct ive processes prescribed by 
9 

the Federal Reserve Act . 

We tu rn now t o the argument of the appellees tha t by accepting and 

enjoying membership w i t h Condit ion No. U attached, the bank i s estopped 

to question i t s v a l i d i t y or has waived i n v a l i d i t y or the r i g h t t o 

assert i t . Appellees' pos i t i on i s not sustained by the Supreme Court 

cases c i ted by them.3*® Those cases deal t w i th s i tua t ions i n which 

l i t i g a n t s were at tack ing the c o n s t i t u t i o n a l i t y of statutes or orders 

under which they had accepted p r i v i l eges . Their remaining au tho r i t y , 

White Star Bus Line v . People of Puerto Rico, 75 F. (2d) 889, was a 

case i n which the bus company had accepted and operated under a f ran-

chise containing a proviso f o r annual payment of roya l t i es to the 

is land government. Later the bus l i n e questioned the au tho r i t y of the 

Public Service Commission to condi t ion the franchise upon the payment 

of r oya l t i es . The C i r c u i t Court of Appeals d id not go so f a r as t o 

hold tha t estoppel had ar isen, but was content to say " I t i s doubt fu l 

whether the bus l i n e i s now i n a pos i t i on t o ra ise t h i s issue." 

9 T i t l e 12, U. S. C. A. §§ 264 ( i ) ( l ) ( 2 ) , 301 and 77. 

1 0 Pierce O i l Corporation v . Phoenix Ref in ing Co., 259 U. S. 125; 
United Fuel Gas Co. v . Railroad Commission, 278 U. S. 300j St . Louis 
Malleable Casting Co. v . Prendergast Construction Co., 260 U. S. 469; 
Hurley v . Commission of F isher ies. 257 U. S. 223. 
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As j u s t i f y i n g i t s doubt, the court c i ted United Fuel Gas Company 

v . Railroad Commission, 278 U. S. 300 (also c i ted to us by the appel-

lees) and Wall v . Par ro t t S i l ve r and Copper Company, 244 U. S. 407. I n 

our view nei ther decis ion furnishes a basis f o r the doubt which the 

C i r cu i t Court of Appeals expressed. I n the Railroad Commission case, 

the Supreme Court 's holding on the point we now discuss was tha t those 

"who have procured act ion by a state commission under a s tate s tatute 

may not assa i l tha t act ion i n a federa l court of equi ty on the ground 

tha t tha t s ta tu te , or the one creat ing the commission, i s vo id under 

the state cons t i t u t i on . " I n the Par ro t t case the Supreme Court said 

tha t "The appellants by t h e i r act ion i n i n s t i t u t i n g a proceeding f o r 

the va luat ion of t h e i r stock, pursuant to those s ta tutes, which i s 

s t i l l pending, waived t h e i r r i g h t to assa i l the v a l i d i t y of them." 

Obviously the p r i nc ip le announced i n these two cases, which i s the 

same ru le found i n the other Supreme Court decisions c i ted by the ap-

pel lees, does not apply where the l i t i g a n t charges tha t the adminis-

t r a t i v e body has exceeded the au thor i t y conferred upon i t by a s ta tu te , 

but does not a t tack the v a l i d i t y of the s ta tu te . 

Whether estoppel has ar isen, whether waiver has occurred, depends 

e n t i r e l y upon whether Condition No. 4 i s v a l i d or inva l id* No admin-

i s t r a t i v e body has au tho r i t y to contract w i th a regulated corporat ion 

i n a manner contrary to the statute which i s being administered, nor 

i n a way which does not give e f f e c t to the i n ten t of Congress. The 

regulated corporat ion, by accepting such-an i n v a l i d condi t ion imposed 

by a regulatory au tho r i t y , does not thereby waive the r i g h t to r e l y on 

the s ta tu te , and the r i g h t l a t e r to denounce the prov is ion which contra-

venes i t . 

The remaining question i s whether a j u s t i c i a b l e controversy was 

shown. The appellees maintain tha t there was none, saying tha t an i n -

dispensable element of j u s t i c i a b i l i t y i s a showing of e i the r pos i t i ve 
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act ion or a th rea t to take such ac t ion by the responsible o f f i c i a l s i n -

volved. We need not elaborate upon the opinion of the learned j u s t i c e 
11 

of the D i s t r i c t Court which re jected tha t contention i n denying the 

appellees1 motion to dismiss the complaint. The reso lu t i on of Janu-

ary 28, 194-6, d iscla iming an immediate purpose to enforce Condit ion 

No. Uf protected the bank from l i t e r a l enforcement o f the condi t ion 

only on tha t day; f o r the appellees argue i n t h i s court tha t enforce-

ment i s "now j u s t i f i e d by the f a c t s , " although the reso lu t i on has not 

been rescinded, and a d i f f e r e n t one has not been adopted. 

To those acquainted w i t h the r e a l i t i e s of banking, i t i s p l a i n 

t ha t publ ic knowledge i n the bank1s service area of the existence of 

Condit ion No. 4 does incalculable ham to the bank. I t i s general ly 

rea l ized t ha t nothing could more qu ick ly cause depositors to lose con-

f idence i n a banking i n s t i t u t i o n than withdrawal of federa l deposit i n -

surance. I t i s equal ly t rue tha t the confidence of depositors i s un-

dermined and weakened when they know tha t t h e i r insurance may be w i th -

drawn on short no t ice , without a hearing, and f o r a cause having no 

r e l a t i o n whatever to the safety of t h e i r deposits. I n such circum-

stances a pos i t i ve threat by the Board tc enforce the condi t ion i s not 

necessary to do the harm. The threat i s i m p l i c i t i n the condi t ion i t -

s e l f , and the harat i s present and cont inuing, due to the mere existence 

of the condi t ion. 

But w i th the amel iorat ion of the i l l - chosen language of Condit ion 

No. U> which the appellees now concede to be proper and which they 

claim i s expressive of t h e i r o r i g i n a l i n ten t ion i n adopting i t , the 

mere presence of the condi t ion w i l l not continue t o be harmful to the 

bank. With the prov is ion construed t o have the meaning which., we have 

said i s the only s igni f icance proper ly a t t r i bu tab le to i t , the bank fs 

publ ic w i l l know t ha t i t i s subject t o expulsion from the System only 

f o r reasons which would j u s t i f y expulsion of any member bank. 

I T Just ice Alexander Hol tzo f f i n Peoples Bank v . Eccles, 64. F. Supp. 
m i . 
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We hold, therefore, tha t a j u s t i c i a b l e controversy was shown by 

the pleadings; tha t the D i s t r i c t Court erred i n reaching the conclusion 

tha t the bank "cannot now at tack the v a l i d i t y of the condi t ion to vhich 

i t v o l u n t a r i l y agreed,11 As the D i s t r i c t Court should have proceeded to 

i n te rp re t Condit ion No. A, i t s decree w i l l be set aside and the cause 

remanded f o r the entry of a judgment construing tha t proviso i n a man-

ner consistent w i t h i t s t rue meaning as conceded by the appellees and 

as stated i n t h i s opinion. When tha t i s done, there w i l l be no ground 

f o r res t ra in ing the appellees from enforcing the condi t ion, nor w i l l 

the bank have any need f o r such in junc t i ve r e l i e f . 

Reversed and remanded. 

EDGERTON, J . , d issent ing: I th ink the Board had au thor i t y to im-

pose the condi t ion of which appel lant now complains. However tha t may 

be, I th ink i t c lear that since the Board has not taken or threatened 

any ac t ion t o enforce t h i s condi t ion there i s no controversy over which 

the courts have j u r i s d i c t i o n . I do not reach the question of estoppel. 
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