
-J&.ORANDUR IK RE SENATE BILL 3575
"BANK HOLDINf COMPANY ACT OF 1938"

The following quest ions have been considered in connection with the above
Billi

1 - MAY A BANK HOLDING COM BIN Y PURCHASE THE REMAINING STOCK
INTERESTS OF ANY BANK ALREADY CONrROLLED BY IT,INCLUDING
DIRECTORS1 QUALIFYING SPARES WHICH I S HAS CONTRACTED TO
PURCHASE £*<**&* +f>£* A "tt <*** /

The answer t o t h i s quest ion i s found in Sec. 4 , which makes i t unlawful
for any oompany to acqui re the cap i t a l stock of an insured bank i f such company
i s ow would become a holding oompany as defined in the Act. A holding oompany
of an insured bank means any company con t ro l l ing the insured bank or con t ro l l ing
any o ther oompany which in tu rn controls the insured bank. The term "cont ro l" as
defined in the B i l l includes not only ac tua l c o n t r o l , but ownership of 10$ of the
stock e n t i t l e d to vote for d i r e c t o r s . Consequently, under Sec. 4, no holding com-
pany may increase i t s holdings of s tock issued by an insured bank, even though the
holding company already has most, or near ly a l l , o f the shares of such bank. Sec.
4 contains no saving clause with respect to con t rac t s made before the ef fec t ive
date of the B i l l . Consequently, i t would become unlawful to carry out a con t rac t
previously made i f under such cont rac t the holding company would increase i t s hold-
ings of c a p i t a l s tock of any insured bank. This sect ion takes ef fec t immediately
upon -the ef fec t ive date of the B i l l .

2 - MAY A HOLDING COMPANY SUBSCRIBE TO ADDITIONAL STOCK OF A
BANK ALREADY CONTROLLED BY IT?

I t maybe i n the i n t e r e s t s of the deposi tors and the public t h a t an in -
sured bank increase i t s c a p i t a l s tock, thereby maintaining or improving i t s f inan-
c i a l condi t ion . This s i t u a t i o n i s contemplated in the form of the agreement which
the Board of Governors of the Federal Reserve System requires bank holding com-
panies to enter in to as a condition t o t he gran t i g of a Voting Permit to such
bank holding conpanies. In the form of agreement, t h e bank holding company under-
takes and agrees among other th ings as follows*

That the undersigned w i l l t ake such ac t ion wi thin i t s power as
may be necessary t o cause each of i t s subsidiary banking i n s t i t u -
t ions to maintain a sound f inano ia l oondit ion and to cause the
net cap i t a l and surplus funds of each such subs id ia ry banking
institution to be adequate in relation to the character and oon-
dition of i ts assets and to the deposit l iabilit ies and other cor-
porate responsibilities of suoh subsidiary banking institution;

In some cases a bank holding oompany, instead of subsoribing to additional
stock of the insured bank, may be willing to make a contribution to surplus with-
out having any additional stock issued to i t , but manifestly the bank holding
oompany would not be willing to do this unless it owned substantially all of the
outstanding stock of the insured bank. If it held only 10$ or even 70$ of suoh
stock, i t would not be willing to make a contribution to surplus as that would
amount to a fift to the other holders of the stock of the bank. Hence, the ef-
fect of the above provision would be the interposition of a tremendous obstacleDigitized for FRASER 
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or lack of incent ive on the p a r t of the holding oompany to keep i t s control led
banks in sound f inanc ia l condit ion through add i t iona l subscr ipt ions to c a p i t a l
s tock. By reason of the express provision of Sec. 4, the above question must
be answered "no".

3 - MAY A HOLDING COMPANY ESTABLISH A BRANCH OF ANY CONTROLLED
BAM IN AKY CITY OR COtKTY IN WHICH A BAiK MAY BE LOCATED,
ETC. THOUGH THE STATE LAW PERMITS SDCH A BRANCH?

The answer to t h i s question is "no". Sec. 5 expressly provides t h a t no
insured bank sha l l e s t a b l i s h any new or add i t iona l branches while the insured
bank i s con t ro l led by any holding company. Consequently, any insured bank con-
t r o l l e d by a holding company i s a t a tremendous disadvantage as compared with
other competing banks in the same v i c i n i t y . The pol icy of the nat ional banking
ac t heretofore has been to permit branch banks to the extent t ha t s t a t e law per -
mits said banks to have branches, t h i s for the purpose of enabling na t iona l banks
t o have asstror.g a competit ive pos i t ion as s t a t e banks. This same na t iona l pol icy
i s r e f l ec ted in laws permit t ing nat ional banks t o maintain t r u s t departments in
competition with s t a t e t r u s t companies, and in the laws which prohib i t d iscr imina-
t i on in the s t a t e t axa t i on of na t iona l bank s tock . I t is submitted tha t no pub-
l i c i n t e r e s t requi res the prohib i t ion created b;, Sec. $. Furthermore, i t must
be noted t h a t t h i s p roh ib i t ion i s applicable to insured banks even though they
are not in f a c t con t ro l led by a holding company. If the so -ca l l ed holding com-
pany owns only IQffo of the voting stock of the bank, the bank must suffer the d i s -
advantage created by Sec. f>, even though the bank i s in f ac t cont ro l led by the
remaining 90% of the stock not held by a holding company. Even i f i t i s assumed
tha t under t h e laws of some s t a t e s , branch banks are permitted t o be es tab l i shed
over too wide an a rea , as for example on a s ta te-wide b a s i s , never the less banks
in which a holding company has a con t ro l l i ng i n t e r e s t could safe ly be permitted
to e s t a b l ' s h branch banks within the same economic community, as f o r example the
county in which the bank ope ra t e s , if permitted b\ s t a t e law.

4 - IF A HOLDING COMPANY OWNS TWO OR THREE BANKS WITHTN A CITY,
ONE OF WHICH IS A NATIONAL BANK AND TWO ARE STATE BAKKS, MAY
THE NATIOt;, L BMK ACQ11RE TEE TYi'C STATE BAKKS IN THE SAME
CITY AfiD ESTABLISH HUlOBH IN TH5IT> STEAD AT THE SAME LOCA-
TIONS?

This quest ion must be answered "no". Wh'le i t seans t h a t the pending b i l l
•would not p rohib i t the na t iona l bank in question from acquir ing the a s s e t s of t h e
two s t a t e banks, yet Sec. 5 would prohib i t the na t iona l bank fran es tab l i sh ing
or opera t ing new or add i t i ona l branches . The branches here proposed would be new,
even though they would take the plaoe of s t a t e banks formerly operated la the same
l o c a t i o n s . Cer ta in ly the B i l l should not p roh ib i t the establishment of new
branohes to take the place of other cont ro l led banks within the same county.

5 - MAY A HOLDING COMPANY CAUSE A BA-K NOT CONTROLLED Bv IT TO
BE MERGED OR CONSOLIDATED WITE A BANK WHICH IS CONTROLLED
BY IT '

Apparaatly t h * » i s no provision in the B i l l which would p r o h i b i t a con-
t r o l l e d bank from acquir ing for oash and the assumption of l i a b i l i t i e s , the a s -
se t s of a bank not so con t ro l l ed . In such case , the bank whose a s se t s are being
so acquired would be l i qu ida t ed , snd n e i t h e r the holding company nor the con-
t r o l l e d bank would acquire the c a p i t a l s tock or any por t ion of the oa i t a l stock
of the bank whose a s se t s are so acquired . However, in t h a t ca3e, the c o n t r o l l e d
bank could not issue any add i t iona l stock t o t h e holding company, even though i tDigitized for FRASER 
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obtained from the holding company the funds with which it would purchase the as-
sets of the other bank. Frequently i t is in the public interest to have a strong
bank aoquire the assets and assume the l iabil i t ies of a weaker bank in the sane
vicinity. This situation arose many times during the bank crisis of the last few
years. The assumption of the deposit l iabili t ies of the bank whose assets are
to be acquire may require an increase in the capital stock of the bank acquiring
such assets. Usually the only place where the controlled bank ean acquire capital
is from the holding company which controls i t . Unless the holding oompany is
permitted to subscribe to additional stock of the bank which is to acquire the as-
sets of another bank, i t would be most reluctant to supply the additional capital
needed by i ts controlled bank for such purpose. Thus, the effect of Sec. 4 in
oases of this kind would be oontrary to the interests of the public and particular-
ly the interests of the depositors of the weaker bank, which, but for the provision
in Sec. 4, would be able to have i ts deposit l iabil i t ies assumed by a stronger
bank.

Apparently the pending bil l would not prohibit a non-controlled national
bank from consolidating with a controlled bank under the charter of the controlled
bank, under Title 12 U.S.C., Seotion 33, with the consent of the Comptroller of the
Currency. However, in case of consolidation under such section, Sec. 4 of the pend-
ing Bill would prohibit the consolidated association from issuing any additional
stock to the holding oompany in consideration of any funds which the holding com-
pany might supply in order to finance the consolidation and to justify "the assump-
tion of the deposit l iabi l : t ies of the bank so consolidated with the controlled
bank. The observations above made with respect to the acquisition of the assets
of one bank by another apply with equal foroe to statutory consolidations. Tho
same observations would also apply to the consolidation of a non-controlled state
bank with a controlled national banK under Title 12, U.S.C.Sec. 34-a.

It may also be noted that in the event that the uncontrolled bank whose
assets are so acquired, or which is so consolidated with the controlled national
bank, has any branches, the branches wouId have to be discontinued because of the
prohibitions in Sec, 5> to the effect that no insured bank shall establish any
new branches.

It follows that the above question must be answered rtyesn, but the ob-
stacles proposed by Sections 4 and £ would make i t exceedingly difficult in many
cases to merge or consolidate an uncontrolled bank with a controlled bank.

6- MAY A CONTROLLED STATE BAM OWNED BST A HOLDING COMPANY BS CON-
VERTED INTO A NATIONAL BANK1?

The answer t o t h i s i s "no". While T i t l e 12, U.S.C., Sec. 3£, provides that
by a o e r t a i n vo te and with the approval of the Comptroller of the Currency a s t a t e
bank with t he r e q u i s i t e oap i t a l may be converted i n t o a na t iona l bank, yet suoh
ac t ion would r e s u l t in the orea t ion of a new n a t i o n a l bank whose stock would be
acquired by the holding company in plaoe of the stock of the s t a t e bank. This r e -
s u l t i s prohibi ted by S e c 4 of t he Bi l l which makes i t unlawful fo r any holding
oompany to acquire the oap i t a l stock o f an insured bank.

I t i s submitted t h a t if Sec.4 i s re ta ined in t h e B i l l , t he re should be an
exception to permit the fol lowing:

(a) The acquisition by a holding oompany of shares in a bank
already controlled by i t , whether such shares be now out-
standing or are new shares.

(b) The conversion of a controlled state bank into a nationalDigitized for FRASER 
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bank in accordance with the s t a t u t e to tha t e f fec t ;
(c) The establishment of branches to take the place of the

acquired, consolidated or converted bank and i t s
branches•

7 - DOES THE DEFINITION "AFFILIATE" MAKE EACH BANK CONTROLLED,
AN AFFILIATE OF EACH OTH B BANK CONTROLLED BY A HOLDING
90KPAVTV

This question must be answered "yes". Sao. 2(9) defines "affiliate" of an
insured bank to include every othar company controlled by the same holding com-
pany. One consequence of this comprehensive definition is to prohibit the purchase
of securities from one affiliate by another. Consequently if a given corporation
owns 10$ of the stock of two separate banks, these banks are deemed to be affiliates
and neither can extend oredit to the other nor purchase securities from the other,
regardless of the nature of such securities, and even though they are U.S.Govern-
ment bonds. Furthermore, each of these banks would be subject to the provisions of
Sec. 6 requiring every affiliate to file with every other bank with whioh it is
an affiliate, the financial information therein required.

8 - SUPPOSE COMPANY "A" OTS 10# OF THE STOCK OF COMPANY "B"
AND CO" 'ANY "B" OWKS 10# OF TF^ STOCK OF CCKPANY "C*, AND
COMPANY "C" 0MTS 10# OF TEE STOCK OF AN INSIFED BANK, ARE
ALL OF TEESE COMPANIES DEEMED TO BE B-.LD1KG COAT ANTES
WITHIN THE MEANING OF TEE ACT?

The answer to t h i s question would seem to be "yes" , even though Company"C"
has only l / lO of 1% of an in t e r e s t in the stock of the bank in quest ion. Thus,
each of these companies would be subject to the provisions of the pending b i l l
with respec t to f i l i n g r epo r t s , de ta i l ed examination of a s s e t s , and prohibi t ions
against acquiring any addi t ional shares of any ooiapany in the above s e r i e s in whioh
i t already held 10^ of the s tock. The def in i t ion of "control" i s so far- reaching
t h a t i t i s d i f f i c u l t to envisage a l l of the possible consequences. Among the con-
sequences i s making i t unlawful for any corporation to acquire more than 10$ of
the s tock of any company which in turn has more than 105£ of the 3took of an in -
sured bank. I t i s submitted tha t the foregoi g observations oa l l for a d i f ferent
def in i t ion of "con t ro l " . I t would seem t h a t where ten companies have each 10/£
of the stock of another company, i t i s a r b i t r a r y t o say tha t each of them is in
control of the co^.rany in quest ion. A sounder def in i t ion would appear to be the
ownership of what in fact and in law cons t i tu tes control - namely the holding of
a majority of the vot ing shares or vot ing r i g h t s . The l a t t e r i s the theory of the
present law r e l a t i n g t o bank holding company a f f i l i a t e s - T i t l e 12, U.S.C., Sec.
221a.

9 - If IT BE ASSUMED TE'T THE PUELIC INTEREST HQU1UI K
LIITATIOi UPON THE EXPANSION OE DEVELOPMENT OF BAM HOLD-
ING COMPANIES, WHAT LIMITATION WIGHT BE PROPOSED?

I t i s submitted t h a t the r e s t r i c t i o n s and l imi ta t ions proposed by the
pending B i l l are in many respeots a rb i t r a ry and confisoatory. Many exist ing bank
holding companies have sold t h e i r s e c u r i t i e s to the pub l i c , and in considering
the future legal s t a t u s of bank holding companies, considerat ion must be given t o
the following c lasses of people: (a) The deposi tors in the various control led
banks; (b) The competitive s i tua t ion of control led banks as compared with other
banks within the same economic community; (c) The members of the public who in
good f a i t h have purchased stock in bank holding companies. In many cases , i t i s
submitted t h a t the deposi tors in a group of cont ro l led banks are ore s t rongly

i -khan t.hft deposi tors of Individual banks in the same v i c i n i t y , t h i s for
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the reason that i t is to the holding company's interest to protect each indivi-
dual controlled bank and to supply capital when necessary. Consequently, there
should be no restrictions which would diminish the incentive to furnish addition-
al capital. Likewise there should be no restrictions which would prevent a con-
trolled ban!: fron acquiring the assets of a weaker bank in the same vicinity, and
liVewise, la the interest of the depositors of a bank which is a member of a group
of controlled banks, the controlled bank should not be denied the privileges open
to i ts competitors in the same vicinity. The restrictions of the pending Bill put
such bank - and therefore i ts depositors - at considerable disadvantage. In the
third plaoe, the member s of the public who in good faith have purchased stock of
sound banking holding companies, should not have their investment impaired by un-
due restrictions aimed to freeze a holding company into i ts present position. In
the banking world as well as elsewhere, companies cannot be held s tat ic . They
either go forward or backward, and sound banking companies should be permitted
to develop normally in the co:ranunities in which they are alreaity operating.

No argument is here made against legislation which would prevent bank hold-
ing companies tram expanding 5nto new terr i tor ies . It is submitted that new legis-
lation to regulate bank holding companies to a greater extent than they already
are reg-dated, should be directed against their expansion in new lines or in new
terr i tor ies , but without depriving them of the advantages of competition in the
fields and terri tories inwhjoh they have heretofore pursued their lawful opera-
tions. In order to accomplish what is probably OIB of the chief objectives of the
pending Bill - namely, prevention of undue expansion of holding companies and di-
minishing the incentive to form new companies - i t is suggested that in lieu of

-*N the present measure, there be a restriction upon the amount of banking resources
of a given state which may be controlled by bank holding companies, as for example,
a limitation of 10/f. Such limitation would prevent any bank holding company from
controlling, through controlled tanks, more than 10/£ of tha banking resources of
any given state. It won Id geeir. that if 90^ of the banking resources are free from
bank holding company control, i t would not plausibly be charged that such companies
have a position of dominance or undue influence in the banking field. Holding
company c ntrol, however, in that case, should not be defined to include only 10/&
of the voting rights of a bank or of another holding company, as otherwise the
pro osed 10^ limit on banking resouroes might be reduced to 1% or even much less.
"Ccntrol" should be given a definition in harmony with the general usage of that
term.
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