- Office Correspondence = ™" Date_doets 25, 1035,

To G ' Subject: o s et St
- MAR 22 1938
From___ lMr, Wyatt, General Counsel — __“““”””“**““—‘—7%f7/—lr;é2*"'

In accordance with the request which you made during our con- 7
ference last night, I em handing you herewith the following: 1%

1, Copy of letter written by Honorable Certer Glass, then Secre-
tary of the Treasury, to the Attorney General holding that the Board has
the power to initiete changes in discount rates, and copies of opinions
to same effect by Acting Attorney General and Board's Consulting Counsel.

2, A memorandum regarding additional chenges in the bill which
you asked me to list for further comsideration,

3+ Quotation from the provision of Section 4 of the Federal Re-
serve Act,as amended by the Banking Act of 1933, which authorizes the
Federal Reserve Board to suspend from the credit facilities of the Fed=
eral Reserve System any member bank which mekes undue use of bank credit
to finance speculation in securities, real estate or commodities, or for
eny other purpose inconsistent with the maintenance of sound credit con=-
ditions,

. I invite your especial attention to the following paragraph near
the bottom of page 3 of Senator Glass's letter:

"Section 14 of the Act, dealing with open market operations,
authorizes Federal reserve banks, in accordance with rules and
regulations prescribed by the Federal Reserve Board, to engage
in a variety of business transactions, the purpose being to en=-
able these regional banks, by the permission or under the direc=-
tion of the Federal Reserve Board, to exercise a power on dis-
count rates throughout the verious regions or throughout the
country tantamount to the power exercised over the money market
by the Bank of England when it goes into the open market to en=
force its discount rates."

This is excellent authority for the view that, under the original
Federal Reserve Act, the open market powers were supplementary to the power o-
ver discount rates and that the Federal reserve bankscould not engage in
such operations without the permission of the Federal Reserve Board and
must do so when directed by the Federal Reserve Board. T do not think the
language of the law was adequate to carry out this intent; but this para-
graph of the letter furnishes an excellent answer to any objection which
Senator Glass might make to vesting such power in the Board.
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I also invite your attention to the following statement commenc-
ing at the bottom of page 3 of the opinion of the Acting Attorney General:

"The scheme of the entire act is to have Federal reserve
banks in different parts of the-country so that their opera-
tions may be accommodated to the business needs of each section,
end to vest final power in the Federal Reserve Board, so as to
insure a conduct of business by each bank which will not be
detrimental to the carrying out of the entire plan,"

Respectfully,

Walter Viyatt,
General Counsel,

Attachments.

Digitized for FRASER

“l'i‘iiiiir.stlouisfed .org/




v .
o O , -

. X-4945
(See X-31072)
Dezember 4, 1919, |
Dear Mr, Attorney-General:
I am attaching a copy of an opinion of . C. Elliott, Con-
sulting Counsel of the Federal Reserve Board, concerning the powers of the
Board with respect to discount rates, with a view to asking you to in-
vestigate the question and to let me have your oninion on the sutject as
Attorney-General.,
I m'y say that, while I concur fully with the opinion of ir. Elliott
| as far as it zoes, I think it could have been made even stroanger had e
known the facts as I mow them. Iy recollection is especially clear in
recard to all of the circumstances connected with this feature of the
. Federal Reserve Act and there can be no question of the intention of Congress
to give the Federal Reserv=s Eoard complete power in the matter of fiximg
the rate of rediscount.
Since the rate was 10t necessarily to be wniform throughout the
country, the right to initiate and propose rates was given to the regio:al

l tanks respectively upon the nresamptlon that each bank would have invimate

+

knowledge of usages and conditions in its own territory; dut it was also
intended that the Federal Reserve Board should have complete jurisdictiocn
over the whole subject of rates, as it was realized by the proponents o

the act that rate-making might, and frequently would, affect the co. cic

and industry of the entire country. As originally drawn, the Federal Rese

Bill, enumerating the powers of the Federal reserve banks (subsection (d4),
Section 14), made rediscount rates "subject to review" by the Federal Reserve

Board., Tais term was thought by some members of the committee to b2 broad
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<. The Attorney-Geuercl.
. e Asvorney-Geue (See X-3107a)
enough in that dcfinition of Webster's Dictionary, which says: "levicw---A
looking over or examination with a view to amendment or i.zprovemeat." But
some merbers of the committec contended that the nower of tlie Board should ]C//
be stated as even more explicit and final; hence we added the words "and
determination," so as to make the subsection rcad:

"To establish from timc to time, subjcct to review and
dectermination of the Federal Rescrve Board, rates of discouat
to be charged by thc Federal rescrve bank for cach class of

paper, which shall be fixed with a vicw of accommodating
commerce and busincss."

In my rejort to Congress on the Eill itsclf (H. R. 7837) I said, in

elucidating this power of the Federal Reserve Board:

"The power granted in subsection (d) to fix a rate of dis-
count is an obvious incident of the existence of the rescrve
banks, but the power has been vested in the Federal Rescrve

. Board to roview this rate of discount whon fixed by the local
rescrve bank at its discretion. This is intended to provide
against the possibility that the local bank might be estavlishing
a dangerously low rate of intercst, which the reserve board,
familiar as it would be with crodit conditions throuchout the
country, would decem best to raise."

If the Federal Reserve Board has tho power to alter a rate of dis-
count proposcd by a Fedcral rescrve bank for the reason that it might be a
dengerously low rate, it would, by thc samc token, have authority to reduce
the discount rate for the reason that it might be dangerously high.

Furthermore, in subsection (b) of Section 11 the Act confers even
greater power upon the Federal Reserve Board than that of reviewing end
determining the discount rate of the Federal reserve banks. It autaorizes
the Board:

"To permit, or, on the affirmative vote of at least five

memoers of the reserve board, to reguire Federal reserve

banks to rediscount the discounted gaper of other Federal
reserve banks at rates of interest to be fixed by the
Federal Reserve Board."
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(See X-31C"

regulate the rcdiscount rates between Federal res-rve ban'zs tlieaselves saoull

3. The Attorney-Genersl.

not have the lesser suthority to regulate the discount rates teatetively fixed |

and jroposed by Fecerzl reserve o.nkao. v
:2in in paragraph 2 of Scction 12 of the Federal Rescrve Act it will

be noted that smong the authorizsd functions of the Fodoral Advisory Council

is power "(3) to call for information and to make rccommendations in regard

to discount ratos, rocdiscouat business, note issuss, ctc." If the Federal

Reserve Boord is not authorized to alter and amend and finally determine dis-

count ratcs, why should thec Taderal Advisory Council have been empowored "tc

make recommendations in regard to discount rates" to the Federal Reserve

Board? How idle it would be for the Federal Advisory Council to be meking

recormendations to a board wihicn hns no authority to apply or carry irto
offect the recommendetions thus made! It will be obscrved that the Federal
Reserve Council is not authorized to make rccommendations as to discount
rates or anything elsc to Federal rescrve banks, but only to thc Federal
Resarve Board.

Scction 14 of the Act, dcaling with open market operations, author-
izes Tederal rescrve banks, in accordance with rules and regulations pre-
scribed by the Federal Reserve Board, to cngage in a variety of business
tronscctions, the purpose being to cnable these regional banks, by the per-
mis:ion or under the éircction of the Faderal Recserve Board, to cxzxoreisc o
pover on liccount rates tharou lhout the various regions or throughout tho
country tantemount to the »ewer cxercised over thoe monoy merket by the Bonk
of Engzland whon it goecs into $he open merket to cnforce its discouat rates.

Finelly, in Section 13 of the Act, it is provided:
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4. The Atiorney-General (See X-3107-2)

"The discount and rediscount and the purchase and sale by

any Feder~l rescrve bank of any bills receivable and of domestic

ani forcign bills of cxchange and of acceptances authorized by o

this act shall be subject to such restrictions, limitations and |

regulations as may be imposcd by thc Federal Reserve Board."

Thus all through thce Act this completc power of review and determi-

nation and rcgulation of discount and rediscount rates is explicitly and im-
plicitly given the Federal Resarve Board. Without it the Board would be
powcrless to control operations of any regional bank in the system which

might cecngage in transactions pcrilous to the cntire system and to the commcrce

and industry ef thc country.
I would be obliged if you would carefully consider the matter and
. give me your conclusion at as early a day as possible.
Sincerely yours,
(s) Carter Glass,

Secretary of the Treasury.

The Honorable,
The Attorney General,
Washington, D. C.
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X-3107a

DEPARTMENT OF JUSTICE,

™A SHINGTON. ,

December 9, 1919.

Dear Mr. Secretary:

In response to your request for my opinicn
concerning the powers of the Federal Reserve Roard to regu-
late discount rates of the several reserve banks, I reply as

. follows:
By section 14 of the Act of Congress, designated by the
short title "Federal Reserve Act" (Act of Dec. 23, 1913, 338
Stat.251), it is yrovided that "every Federal reserve bark
shall have power" -

(d)to establish from time to time, subject to review and
determination of the Federal Reserve Rcard, rates of
discount to be charged by the Federal reserve bank for

- each class of paper which shall be fixed with a view

of accommodating commerce and business.

By section U4 of said act each Federal reserve vank is
under the supervision and control of its own board of direc-
tors, subject, however, to the provision of section 11 of
said act which provides, in part, that

The Federal Reserve Board shall be authorized and

empowered * * * (j) to exercise general supervision
' over said Federal reserve barks.
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Said Federal Reserve Board is also furtner author-
ized and empowered to examine at its discretion the

accounts, boo.s and affairs oi each Federal reserve é}
bank * * * and to roquire such statements and reports /
as it may desu nacessary. (Sec.11. subdiv.a.)

By sectiocn 12 tusre is also craated a Federal Advisory
Council composed of representatives chosen in the manner prescribad
in said section, which is to confer directly with the Federal Re-
serve Board. Among its powers it is authorized to "call for infor-
mtion, to make recommendations in regard to discount rates, radis-

count business", etc.

The question for determinmation is whether, taking into

: corsideration the language of section 14 (d), giving the power

‘ to the Federal reserve banks to establish from time to time rates
of discount, "subject to review and determiration of the Federal
Reserve Board", and the further power of the Federal Ressrve Board
to exercise general supervision over said Federal reserve banks,
the power of the Federal Reserve Doard is limited to reviawing and
aprroving or disapproving rates of discount made by such banks, or
whether said Board may, in the exercise of its powers, from time
to time review the rates of discount in use and direct specific
changes and alterations thereof.

The legislative history of the act shcws that as criginally
drawn section 14, subsec. (d) conferred the power upon the Federal
reserve banks to mike discount rates "subject to review" by the
Federal Reserve Board, and that said section was amended in com-

. mittee by adding the words "and determination® after the word
Digitized for FRASER
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It is quite evident that if the Federal Reserve Beard is con-
fined to the power to review and approve or disapprove rates of
discount made by the Federal reserve banks, and is without power to
itself direct specific changes, the words "and determination" are
wholly without significance. The very signification of the word
"determination" used in such a connection, carries with it the right
to pass upon and to decide and fix, and thus determine what should be
done. Coupling this with the power ziven the Federal Reserve Board
1o supervise the business of each Federal reserve bank, taking also
into consideration tne recommendations contemplated by tne Advisory
Counicil to tne Federal Reserve Board in regard to discount rates,
such power would be futile if such Federal Rsserve Board could not,
if agreeing to such recommendations, direct them to be carried out.
I think it is quite clear that the Federal Reserve Board is tne ultimate
authority in regard to rediscount rates to be charged by tne several
Faderal reserve banks and may prescribe such rates.
This is in all cases necessarily a review of rates ssisting at
time in the bank, and tnerefore strictly calls for the exercise
of tnis power; the determination reached by the Beard carries with 1t
the exercise of the power of determination specified 1in sec. 14,
subdiv. (d); and also exercises the power of supervision granted in
sec. 11, subdiv. (j).
The scheze of . -ire act is tc have Federal reserve ban«s in
different parts of tue country so that their operatiocas uay be

accommodated to the business needs of each section, and to vest firal
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power in the Federal Reserve Beoard, so as to insure a conduct of

business by each bank wnich will not be detrimental to the carrying
out of the entire plau. The powers of the Federal Reserve Board
are therefore to be exercised in regard to each reserve bank as

the conditions surrounding said bank may dictate, keeping in view
the general purposz and plan of the Federal Reserve Act. Bearing

in mind such general purpose, I am of the opinion tnat the Federzl

i

{eserve Board has the right under the powers conferred oy ine

Federal Regerve Act, to determine what rates of discount shculd be

@
0]

charged from time to time by a Federal reserve baunk, and under ineir
powers of review and supervision, to require such rates to be put

into effect by such bank.

Hon. Carter Glass,
The Secretary of the Treasury,
Washington, D. C.
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+«(Copy) (See X-7107-a - Dec.$,1€19)

. october 30, 1919.

My dear George:

I have your memorandum of the 29th, which refers to the right of tae
Federal Rese.ve Board to initiate and control discount ratcs of Federali reserve
banks, and note that the Board desires my opinion on this subject:

The determination of this ocuestion involves ¢z interpretation of ¢
that part of Section 14 wiich reads as follows:

"Every Federal rescrvc bank shall have power ¥
(@) to estatlish from time to time, subject to re-
view and determinstion of the Federzl Ressrve Board,
rates of discount to bz charged by the Federal rcserve
bank for each cluss of paper which has been fixed with
a view of accommodating commerce and busitess."

It is, of coursc, clear from this that any rate established by » Feder !
reserve oank is subject to review and dstermination of the Feder:l Reservs Iorrd,
but the question you havs under consideration is whether the Board, on its ¢
r.otion, m.y initiate or ostablish discount rates for Federal reserve batks, oU if
«. rate has becn esvablished, revicwed and ajproved by the Board, ~hethcr the o .’
subsequeatly may require the bank to change this rate. This involves a considor
tion of the relative vowers of the Federal Reserve Board and of the board of di-

. rectors of a Federal rcserve bank to control and supervise the operations of n

bank, Section 4 of the Feder~l Reserve Act provides in part as follows:

"Every Feder~l reserve bank shall be conducted under super-
visiorn and control of a Board of Directors. The Board of
Directors shall perform the duties usually appertaining to
the office of directors of bauking rssociations, and all
such dutics as are prescrived by law. Said toard shall ’\
admizister the affairs of said bank fairly and impartially )
a:d without discrction in favor of or against any member
bnalz or banks, and asgll, subject to the provisions of law
axd the orders of the Federal Reserve Board, extend to cach
mcember bonk such discounts, advancemc:its and ~ccommodations
as may be safely and rensonably mcde, with due regard for
the clnims and demonds of -other b-uks."

Section 1l of the Federel Rescrve Act, vhich donls with the powers of
the Federal Rwserve 2oard, wrovides in part ~s follows:

"The Federal Rescirve Board shall be authorized nnd empowercd
**x4%(3) to cxercise general supervision over said Federal
reserve banks."

Considering thesc two nrovisioms of the Act which relate to the super-
vision ~ad control of the ovperations of the Federal rcscrve banks, it anpears
that taec dircctors of the bank are intrusted with the operations or managemcnt

' of the bank's affairs; that they arc vested with the power to perform the usunl
ordinary duties of bank direcctors. In the exercise of these powers, however,
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(See X-3107-2 - Dea.®,1919)
-

serve Board. Considering the context and the general ourtoses of the Act, it may
te assumed that Congress did not intend thnt the Federal Reserve Board should mer-
form the functions usually perfor..ed by the board of directors of 2 ban'z. (liug.-css
however, did give the Federal Reserve Board very broad gemeral povars to swyor-
vise the operations of a bank and to see thot these overations are conducted in
strict accordance with the provisions of the Act and with those regulations and
rulings which the Federal Rescrve Board, under the terms of the Act, is cuth- &
orized to make and snforce, ‘

Iv ig hardly necess.ry to call attoention to the various provisions in the
Act waich sustain the theory, Hui to illustrazte thc extent of the control over
the bonk's operations that is vested in the Federal Reserve Board, it will be
recalled that ouc of the powers cnumerated in Section 11, is the power "to suspend
or remove any officer cr director of any Federal Reserve Bank, the causc of such
removal to bo forthwith commnicated in writing to the Fedoral Reserve 3Soord, to

"

e removed off'icer, or director, and to said bank."

To sum up briefly the rslative povers of the Federal Reserve Board o~ad of
the Board of Dircctors of = bank, it appcors-

(a) That the Board of dircctors of a bank may supcrvise and
control the operations of thec bank so long as its affairs
arc conducted in accordance with the provisions of law,

. the rogulations of the 3oard authorized by law, and such
orders issucd by thc Board as the Board is authorized by
law to issue;

(t) Taat the Faderal Resorve Board is vested with power to
sec thnt thc operations of the bank arc conducted in strict
accordance with the law, itz authorized regulations ond orders,
to imposc penaltics for violations of the law, cvon to the
extent of removing offending officers and dircctors.

Coming now to consider the particular provision of the Act involvcd in the
vending question, it is nccessory to determine first to what extent and subjoct
to whot limitations the Board of Dircctors of a bank is given control over tic
estoblisiment of discount rates.

Sec.4, which prescribes the geoneral corporate powers of the bank, con-
tains among otihers, thc following

S.venth.- To cxercise by its board of directors, or duly auth-
orized officeors or ageants, all powers specifically granted by
the provisions of this Act, ~nd such incident~l powcrs as shall
e necessary to carry on iuc business of banking within the
limitations »rescribed by this Act.®

had becn made to thc fixing of discount rates, it would seem to be clear that
" the Board of Dircctors would h-~ve power from time to timc to cstoblish discouwut
i@mmdmrﬁﬁaggﬁ as an incidental power nzcessary to carry on thc business of braxing
ttp://fraser.sWolbledargthic limitations prescribed by the Act.
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If ro limitations were prescribed by the Act ~nd no specific roforcace
had beon made to the fixing of discount rates, it would scem to be clenr thrt
the Board of Directors 'would hovc power from time to time to estnablish discount
rates o8 nn incident~l power nocessary to carry on the business of bonlzing ~rithin

the,limitations prescribed by thc Act. C

Scction 14, however, which caumerates ccrtain speci~l povers of tic
Federal reserve banks, imposcs two limitntions or restrictions on the nower to
fix discount rates. It provides in terms that ratcs so cstablished by the bank

(a) shall bc subject to roview and dvterminatiou of the
Federal Reserve Roard.

(b) shall be fixed with o view of accommodating commerce
and business.

Any rote established must, thercforc, conform to thesc two condi-
tions ond if the directors of thc bank fix a rnte which fails to conform to
either of thesc conditions, the establishment of such rate becomes a violation
of the provisions of the act and the 3oard under its supervisory power may
clearly rcquire the readjustment or reestoblishment of such rate. In othor
words, whcnever in thc opinion of the Board, an established ratc docs ot
accommodatc commerce and busincss,it may require the directors of the bonk
b to change the rate so as to mect this requirement.

It may be argucd that the discretion is vested in thc board of di-
rectors of the bank to determine whether or not a rate fixed is fixed with
a view of accommodating commerce and busiress.

Considering, however, the context ~nd gencral purposcs of the Act it
is not believed that this view can be maintained. Congress clearly intended
this discrction to be wested in the Federal Rescrve Boord. To assist the Board
h in the coantrol of this and othor matters, it crcated by Section 12, the Federal
j Advisory Council, and authorized th-t Council "to confer directly with the
. Federal Reserve Board on general business conditions * * *; to cnll for informa-
tion and to make recommendations in regard to discount rﬂtes. A contralized
control of the discount rates is fundomeatal to the purposcs of the Act and
provision was accordingly made to furnish thc Federal Reserve Board with the
best possible information to cnable it to exercise = proper discretion in this
important matter. It is hardly nccessary to cmphasizc the importonce of this
control. It affects international as well as our domestic banking and troade
relations,

iy conclusioas, therefore, arc, first, that the discretion is vestcd

in the Federal Reserve Boord to determince whether nay discount ratc of o Fedceral
rescrve bank accommodatcs commercc and business; sccoad, that the povwer to
review and determinc discount rates is a continuing power, which may bc exc
cised at any time. It neccssarily follows from this that the Board of 1ts
own motion may requirec o Federal reserve bank to change an existing rate ot

' any time, if in the opinion of the Board such rate docs not meet the require-
ments of the statute.
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