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In accordance with the suggestion made by Mr. Thurston
in the light of our previous conversations on the subject, I am
handing you herewith two separate memoranda containing the argu-
ments on each side of the question whether the President may desig-
nate as chairman a person appointed as a member of the Board for a
term of only two years*

It is my personal opinion that he may not properly do so*

Respectfully,

Walter
General Counsel*

Attachments •
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APPOINTlffiNT AMD DESIGNATION OF CHAIRMAN

The provision of section 10 of the Federal Reserve Act to the ef-
fect that tt0f the persons thus appointed (to membership on the Board), one
shall be designated by the President as Chairman *** to serve as such for
a term of four years", would not prevent the President from designating as
Chairman a person appointed effective February 1, 1936 for a term of only
two years•

The words !t0f the persons thus appointed" show clearly that Congress
intended that the President should be free to designate as Chairman any one
of the seven members of the Board. A construction of the law which would pre-
vent him from designating as Chairman any person who has less than four years
to serve would restrict his choice, since there will practically always be
two members of the Board who have less than four years to serve* Any such
restriction might prevent him from designating as Chairman the best quali-
fied member for that position.

The absurd results which might follow from such a construction of
the law may be illustrated as follows*

The Chairman of the Board may die or resign less than four years
before the expiration of his term as a member and there may be no one on
the Board who has sufficient executive ability to be Chairman* The Presi-
dent could appoint an outstanding executive to the Board for the unexpired
term but could not designate him as Chairman, because he would have less
than four years to serve.

An exceptionally able man might be appointed to the Board for a
term of fourteen years and be designated as Chairman for four years. His
services might be so universally satisfactory that he would be redesig-
nated as Chairman twice by Presidents of different political faiths; but,
after twelve years1 distinguished service as Chairman, he could not be re-
designated, although he still had two years to serve as a member of the
Board. The same situation might arise with reference to a Chairman ap-
pointed as a member for a term of six or ten years.

Congress could not have intended such absurd results and the law
should not be construed so as to require them. In order to avoid such
absurdities, the law should be construed as permitting the President to
designate any member of the Board as Chairman, regardless of whether he
has as much as four years to serve as a member of the Board.

\Thile the law says that one member shall be designated as Chair-
man nto serve as such for a term of four years11, this cannot mean that a
person so designated shall in all events serve as Chairman for a term of
four years. Such person, of course, might die during the four year period
and the law cannot reasonably be construed as meaning that such person may
not resign as a member of the Board during such four year period. Obvious-
ly the President, upon the death or resignation of a Chairman, may desig-
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nate another Chairman whether or not the first Chairman has served out his
four year term as such* Therefore, the phrase flto serve as such for a
term of four years11 must necessarily be construed to mean "to serve as such
for a term of four years if he remains a member of the Board during such
four year period11* It follows that the President may designate a person
with a lesser term than four years as Chairman, and if at the expiration of
his term as a member he is given another appointment he may continue as
Chairman under his designation until the end of the four year period*

The provision that the President should designate one of the mem-
bers of the Board to serve as Chairman for a term of four years was designed
to remove the Chairman from domination by the President through the threat
of demotion* As first introduced, the Banking let of 1935 provided that the
Governor should serve as such during the pleasure of the President and
should cease to be a member of the Board when he ceased to be Governor* This
provision was criticized on the ground that it would give the President com-
plete control over the Governor of the Board and, through successive desig-
nations of each member of the Board as Governor, control over all of the mem-
bers of the Board* Although this interpretation was obviously far fetched,
it received wide publicity and resulted in the change of the bill by the
Senate subcommittee to provide for designation of the Governor for a four
year term.

It was also suggested during the hearings on the Banking Act of
1935 that, if the designation of a member of the Board as Chairman should
be terminated, any self-respecting person, in such circumstances, would
resign as a member of the Board* It thus appears that the provision that
the Chairman be designated for a four year term was not intended to require
that the person so designated be appointed as a member of the Board for a
term of at least four years, but was designed to protect the person desig-
nated as Chairman from having his designation terminated prior to the end
of four years from the time he was designated* If a member of the Board
holding a two year term were designated as Chairman, the purpose of the
provision would still be accomplished, since it would assure him that he
would remain as Chairman during his entire term as a member of the Board*

Accordingly, since it is believed that the provision for a four
year designation as Chairman was intended to remove the Chairman from the
control of the President for a period of not more than four years, there
is no inconsistency involved in the designation of a person as Chairman
for a four year term, even though his term as a member of the Board will
expire in less than four years*

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



APPOINTMENT AMD DESIGNATION OF CHAIRMAN

For the President to appoint a person to the Board for a two year
term commencing February 1, 1936 and designate him as Chairman would vio-
late both the letter of the law and the clear intent of Congress•

Section 10 of the Federal Reserve Act provides that one of the
members of the Board "shall be designated by the President as Chairman ***
to serve as such for a term of four years11*

This is mandatory and leaves the President no discretion as to the
length of the term for which the Chairman must be designated. It would
clearly be violated by designating as Chairman a member appointed for a term
of only two years, because he could not continue to be Chairman of the Board
after he ceased to be a member. To designate him as Chairman for a term of
four years would be an idle gesture and would not comply with even the letter
of the law*

That such a procedure would be in defiance of the clear intent of
Congress becomes self-evident when the legislative history of the Banking
Act of 1935 is considered*

As originally introduced February 5, 1935, the Bill provided that*

n0f the six appointive members of the Board one shall be
designated by the President as Governor and one as Vice Gov-
ernor of the Federal Reserve Board, to serve as such until the
further order of the President, ***• The term of office of
the member designated as Governor shall be the period during
which he shall continue as Governor and, upon the termination
of his designation as Governor, he shall be deemed to have
served the full term for which he was appointed*M

This provision was vigorously attacked on the ground that it would
subject the Board to political pressure by placing the Governor under the
domination of the President. As a result, the House changed the provision
to read as follows t

tt0f the six appointive members of the Board one shall be
designated by the President as Governor and one as Vice Gov-
ernor of the Federal Reserve Board, to serve as such until the
further order of the President, ***• If the Governor's desig-
nation as such be terminated, he may continue to serve as a
member of the Board for the remainder of his term as such; but,
if he resign within ninety days from the date of the termination
of his designation as Governor, he shall not be subject there-
after to any restriction of this section with respect to holding
any office, position, or employment in any member bank*11
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This was attacked on the same grounds and the Senate rejected it
and substituted the following provision!

•Of the persons thus appointed, one shall be designated
by the President as Chairman and one as Vice Chairman of the
Board, to serve as such for a term of four years• **

The conferees accepted the Senate amendment, both houses of Congress
approved it, and the President signed the Bill as amended.

Thus, the issue as to the length of time for which the Chairman
should be designated as such was given special consideration by both houses
of Congress and an agreement was reached that he should be designated for a
term of four years• The obvious intent was that he should be secure in his
position end free from the threat of demotion for four years*

For the President to appoint a person for two years and designate
him as Chairman would clearly violate this intent, because he would be se-
cure in his position for only two years• If violated once, this intent
could be completely frustrated, since there will always be a member of the
Board who has two years or less to serve as such#

Any possible absurdities which might result from such a construc-
tion of the law may be reasons for changing the law; but they are not
excuses for violating or disregarding the plain language of the law, es-
pecially at a time when the President is appointing the entire Board and
has a clear right to give the member he intends to designate as Chairman
a four, six, eight, ten, twelve, or fourteen year term*
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