CASES RE LIABILITY OF SHAREHOLDERS OF CORPORATIONS OWNING BANK STOCK

There spparently have been only two cases of record in which
the courts heve held that & stosckholder in & corporation which owns stock
in a bank is liable for an assessment on such benk stoek:

(1) Barbour v. Thomes, 7 I'. Supp. 271 (now peunding on appeel),

wherein the court held the stookholders of the Detroit Bankers Company
lieble for sn sssessment levied against the stoeckholders of the First
fiational Bank of Detroit; and

(2) Corker v. Soper, 53 Fed. (24 190, wherein the Cireuit

Court of Appeals for the Fifth Circuit held that, where & bank president
organized a "dwmny" eorporation to hold shares of bank stock es his mere
instrument or agenoy, he remains liable for sssessments on such bank
stook,

lieither ocase was based on ths theory that a stockholder in a
holding compeny is n stockholder in & bank owned by uﬁeh holding company.

The first case was based upon specific provisions in the
articlss of associetion end stosk certificates of the holding company
whereby the shareholders of the holding cecmpesny expressly egreed to as-
sume liability for any sssessments on bank stooks for which the holding
conpeny should be liable.

The other case was one in whieh, for the specific purposs of
escaping stoekholders' liability, a bank president crested & "dummy”
corporation with a nominal capital of $10, which never held any share-

holders' meetings, issued eny sheres, kept any books, or did eny business,
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but which merely scted as his agency, and the court held thet under the
fasts of the ocase the title to the stook whieh the president attempted
to treansfer to sush corporation never vested in the corporstion but re-
meined in the president.s In other words, he wes not held liable es a
stockholder in the holding company but as the real stockholder in the bank,
in aecordance with & well seottled rule thet a fraudulsat transfer of bank
stocks for the purpose of escaping stoekholders' liability ls void and of
no effect.

Two ocases growing out of the failure of the Hational Benk of

Kentucky (Keyes v. Americen Life and Acoident Insurance Company, 1 F.

Suppe 512 and Leurent v, Anderson, 70 Fed, (24) 818) and one osse growing

out of the failure of the Federal Yationel Hank of Beston (0'Keefe v,
Pearson, 73 Fed. (2d) 673) involved arrangements wheorsby bank stock was
plaesd in the hands of trustess who issued participation eertifiomtes %o
the beneficinl owners; but in each sase the trust instrument provided
specifiocally that the holders of the trust certificates should sssume all
liability for assessnents on such bank stoek. |

411 of these cases ars clearly distinguishable from the osse of
the Tecles Investment Compmny, whioch was not orgenized for the ourpose of
holding bank stoek, but wks organized over twenty yeears agoe for the bona
fide purpose of conserving the mssets of the sstate of Governer Hocles’
father for the benefit of his widow and his nine children, seven of whom

were minors. The assets of the Hecles Investment Compeny are not princi-
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pally bank stoocks, but inelude & lerge veriety of investments, ineluding
real sstete bonds, notes end stosks of oo.rpmtions engeged in widely
diveraified types of business. iorsover, Governor fSceles is not the sole
or sven @ principal stockholder of the corporation, but hes only & small
ainority interest therein, whioh mnounts to less than 9 per cent of the
totel stook.

The HSeeles Investment Compeny is in no sense & "dumy" core
poreation nor wes it orgenized for the purpose of evading the provisions
of the Fedsrel Reserve ict nor the Jetionsl Bank Aet, There are no
grounds whatsocever for disregarding its seperate entity or for considere
ing the traansfer of stock to it as & fraudulent or fietitious transfer.
Jn the contresry, the good faith of the transzection is evidenced by the
feot that Governor Zecles sold &ll of his stoek in the First Security
Corporation to the Fecles Investment Company at e finencial sacrifice of
$90,870425 and reported this capital loss in his income tax return for the
year 1934 when he hed e net eapital gain of only 81,071.15, thereby waive
in. eny right to deduot such cepital loss from any cspital gain which he

might have in future ysara.

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis





