DISTINCTIONS BETWEEN TRUSTEBING STOCY AND
SRLLING IT T0 A CORPURATION

(1) #here steoek is .rensferred to a trustes to hold it for the
benefit of the trensferor, legel title passes te the trustee, but egquitable
title remains in the transferor; whereas the sele of steck to & corperation
in which the seller owns stoock transfers both legsl and equitable title te
the purehasing corporation.

(2) “here stock is transferred to & trustee for the benefit of the
trangferor, the transferor is entitled to all the ineome therefrom and the
entire proeeeds of any sale thereol; wheress the sale of stook to & corpora-
tion in which the seller owns stock deprives the seller of any right to the
income frem the stoek sold or the proceeds of any resale thereof in the
absence of express contrect te the contrary. In the latter case the seller
of the stock ocan thersafter shere in sueh income or proceeds of ssle only
if the dirsctors of the purchasing corporation choose to declare dividends
and only in the vroportion whiech his number of sheres in the purchasing
corporetion bears to the total outstending shares of said corporation.

(3) If a person trensfers imtional bank stoek to & trustee for his
own benefit, he remains lisble for sny sssessment thereon; wherees s bone
fide, unconditionsl sele of bank stock to & Lona fide corporstion prevents
the seller from being llable for any stockhelders liability inocurred there-
after,

{4) ¥here stoeck is transferred te s trustee for the transferor's
benefit, the transferor ocan retein the right to vote the ssme or to in-
struet the trustee how to vote it; whereess an unconditionsl sale of stoek
te a corporation deprives the seller of any right te vote the steck or to
direct the meznnsr in which it cen be voted, unless the seller is in a
position to control the management of the corporstion,

(6) Where stook is transferred te & trustes for the trensfer-
or's benefit the transferor remains subjeect to texetion on such stoeok;
whereus the bona fide, unconditionel sale of stock to & corporstion reliesves
the sellsr of any further lisbility for taxes subsequently levied on such
shares.

(6) Where stosk is trensferred to a trustee for the transferor's
benellt, it is not subjeet to the claims of the ereditors of the trustee;
whereas stock scld unconditionelly to & corporation becomes subjeet to the
claims of &l)l oreditors of the corporstion.
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iffect of the Sale

The sale by Uovernor Zecles of his steoek in the First Seewrity
Cerporation, of Jgden, te the Hoeles Investment Compeny, cof whieh he is
s minority stockholder owning less than § per sent of the total stosk,
resulted in & materiel change not only in the legel end eguitsble situs-
tion, but in the practiesl situstion ss well,.

Formerly CGovernor Hocles wmes & stookholder in the FVirst Security
Corporationy now he ls nobt & steekholder,

Formerly he could vote at steokhelders meetings of the F"irst

*  Seeurity Corporation; now he cannot vote at stoockholders meetings.

formerly he had to pay taxes om sush stoek end on the income
therefroms; whereas he ne longsr “as to pey sueh taxes.

formerly he had the absolute right to sell, pledge or ;ive away
the stoek to whom he plessed; whereas he no longer has any such right.

~Yormerly he wes emtitled to the emtire income from such stook

end the entire procesds of any sale theraeof; now the ¥eelss Investment
Compuny 1s entitled to the inecome end proceeds of sale, and Governor
Gecles cen oblsin none of it unless the corporetion chooses to pay e divie
dend or make & disﬁribution of mssets, “wven in the latter svent, instesd
of receiving sll of such incoms or proceeds of sele of such stoek, he
would receive loss than ¢ per cent thereof and the other sgtockholders of

the Zceles Investment Company would receive more thsn 91 per cent.
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Thiz is so obvious to persons familiar with corporation law that
the gueetion has seldom been raised in court; but a hasty search has re-
vonled at least two oases in whieh this question has been squarely passed
upon by the sourts,

In the case of Hoopes v. Basie Co., €9 N. J. Eq. 679, 61 Atl,
979, the plaintiff filed a bill to have the Basic Company placed in re=
ceivership. The bill was filed under e statute providing that "any
ereditor or stockholder” could request the appointment of & receiver.

The defendant sought to have the bill dismissed on the ground that the
plaintiff was not a ereditor or stockholder. The evidence ghowed that
plaintiff was a stockholder of the Union Dredging Company which owned
stoek in the Basiec Company and that the plaintiff held in his owmn name
only one directors' qualifying share of stock in the Basic Company, whieh
admittedly belonged to the Union Dredging Company. Un the basis of these
faots, the court held that the plaintiff was not a stockholder of the
Basic Company and therefore, the court dismissed the bill,

This case is especially notable beceause it was a sult brought
in the Court of Chancery of the State of New Jersey, which does not
hesitate to disregerd corporate fictions or look through the form to the
substence of a trensaction whenever the ende of justice or equity reguired
such action.
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The case was appealed to the Court of Errors and Appeals of New
Jersey, the highest court of the State, which affirmed the decision of
the Chancery Court by a per curiem opinlon (65 Atl. 1118) as follows:

“He mgree with the Vice Chancellor that the proofs
show that lir, Hoopes was not a stockholder within the
meaning of the statute, and therefore could not meine
tain this suit. It is not necessary to express any

opinion upon other matters discussed by the Viee Chane
“ll.ft*

In the ease of Sabre v, United Traction end Eleetric Co. et al.,
225 Fed, 601, the eourt held that stockholders in holdimg compenies are

not stockholders or entitled to the righte of stoskholders in other core
porations, a part of whose stock 1s owned by the holdimg company and that,

therefore, a sale or lease of all the property of & corporation controlled
by the holding company through its ownership of stock does not require the
unanimous consent of the stockholders of the holding ocompany; but it is
sufficient if there is unsnimous consent of the stockholders of the come
pany whose property is leased or noid. In so helding the court said:

"It is impossible, however, to accept the sontention
that the nonassent of & shareholder of the Traction Com-

should be given the same effect as the nonassent of
8 lder in each of the lessor street railway come
penies, Neither as & mgtter of form nor as s matter of
substance cen the complainant be regarded as s shareholde
er, or entitled to eclaim the rights of a shareholder in
any one of the lessor companies. He is merely a share~
holder in & corporste owner of all the stock of the street
reilway corporations, emch of which is #till s distinet
corporation whose individuel existence cammoct be ignored.”

In the oourse of ite opinien, in the case of ?.!Z".-! v. Poor, 216
. Y. 887, 111 ¥, B, 229, 234, the Court of Appeals of New York said:

"One who by purchase or otherwise bevomes the owmer
of all the ecapital stoek of a private corporation does not
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thereby become the legal owner of its property, but title to
the latter is vested in the corporate emtity. Butten v,
Hoffwan, 61 Wis, 20, 20 W, W, 667, 50 Am., Rep, 131.

"tIn no legal sense can the business (or in en

equal sense the property) of a corporeation be said to be that
of its individual stockholders. It is true that they heve an
interest in the business carried on, end an influence in cone
trolling its conduet, but they have creeated s legal enmtity,

* ¢ * and that entity is alone responsible to persons deal
with it for the conduet of such business.' Feople v. Am. Bell
Telephone Co., 117 ¥, Y, 241, 266, 22 N, B, 1057, 1082."





