250 CoNGRESS, [ Bel), No. 2063. 'J Ho. oF Rers
1sf Session. i

PAYMENT OF PENSIONERS,
[To accompany bill H. R. No. 299.]

- —
FERRUARY 11, 1831,

———
Mr. PoLk, from the Commitiee of Ways and Mcans, made the following

REPORT :

The Commillee of Ways and Meang. to which was referred thé message of
the President of the United  Sta:es, of the-4tl of February, 10554, with
the accompanying documner!s, comuncwcating -1+ Cewgress lhe refusul of
the Bank of tie Unilerl Stizles o deliver over, onlice orvder uf the Secretary

of War, the Looks, papers. and funds connected wilh the ¢cisbursements to

be made under tre o df June, 7, 0535 entiflen - vin act supnlementary to
the act for the,elic] of certuin sprpoving aficers and soldievs gf the revo-

lution,”” reperds T
That they have giver ic_the subje=t all the, consideration which its im-

portance demands, as well iroia #ts intriasie cliagacter, us trom the class of

most meritorious persons, whose interests may be affected by the delay

which may take place in the payment of the sums respectively due to

them, in consecquence of the refusal of the Bank of the United States to

deliver over the funds herctofore ,ravided by law for their payment, to-
ether with the books and papersitonuncetad -3ith its disbursement.

The Bank, by th~ appciiitment of the Secreiwry of . War, has heretofore
been the disbursing cgent of the Government, under wne act of June 7,
1832, ¢ for the roliof of certamn gy viving. oificers and seldiers of the re-
volution.” 1Ih crdinary civeurncianess Il disbursing office»s are respon-
sible for thc fiithful performance of the duty assignea them, and are
removable hy the Exccutive. | TLis, coatrol cvaer them has been deemed
esseniial to the coiredt pesformance of (their d'uy, as well as to the just
security of the public interests. The Bank, however, under the act of
June 7, 1832, claims to be the disbursing officer of the Government, in-
dependent of the appoiniment of the Executive, to hold the office by
law, and to be beyond the power of removalby the Executive authority.
Such a claim, to be supported, should be clearly established, as it is at
variance with the general principles of the constitution and laws.

The committee, on an examination of the documents accompanying
the President’s message, find that an order was given by the Commis-
sioner of Pcnsions, which order was authorized by the Secretary of War,
for removing from the Bank of the United States and its branches to the
local banks of deposite,at places where such local banks had been selected,
the books, papers, and funds relating to the execution of the act of June
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7, 1832. With this requisition the Bank has declined a comphanccl:_on
the ground that the Bank is constituted by law the agent for making
payments under the act of 1832, and t}}at the Secretary of War has con-
sequently no right to transfer these duties to any other agent.

The question is, therefore, one of authority between onc of the de-
partments of the Govermnent and the Bank of the United States, in which
the Bank has undertaken to retain the money and other property of the
Govcernment, until some measure, legislative or judieial, can be adopted,
wherchy the authority of the Fxecutive over the public money and pro-
perty, and the right claimed by the Bank to retain them, can be deter-
mined, and provision made for their ultimate disposition.

The committece arce of opinion that the Bank has taken a position, and
set up a claiin to the possession of the funds, books, and papers in ques-
tion, which cannot he supported. The opinionjof the Attorney General,
communicated by the PPresident, contains a history of the agency of the
Bank in the payment of pensions, and of elaims under the act of 1832, and
also a full, and, as the committce think, a correct view of the law of the
case. To this opinion they rdferf. 'as yreatly diminishing their labors on
this part of the subject. Sti< torended tbat by various legislative enaet-
ments, dircet snd tirdireet, the Bank was corstituted the disbursing agent
for paying invulid and revolutionary pensioncrs pior to and under the
act of March'18, 1818, The Sccrztary of War kas ziven no directions
for the chunge of this agen-y. ard thg bank remains as it was, the dis-
bursing sificer for the payment of pensions under these laws.  But the
case is otherwise under, the,act,of June .7, 1552. Under that act the
Bank was not, by.theterons er amy fairconstruction of the law, constituted
the disbursing agent for paying the annuities which it granted. That
act is supplecmentary to the act “ for the relief of certain officers and
soldiers of the army of the revolution,”® passed May 15, 1828. These
two acts form parts of the same systom.  The act of 1832 has reference

to that of 1528, and the phriazmlez~ofs both is nearly identical. The

provide for making poyrents 76 vhe survivihe officers and soldiers of the
revolutionary army i consideration of services$, and the sums to be paid
are denominated piy3 and before any payments can bé miade under ecither
of these laws, if the persons Ciiming thelr berefit are sdready reeciving
pensions under yormer laws, sten péasions cre cequired o be relinquish-
ed. No wounds arc required to entitle a man to this “anonfhly pay,”
as they are, agreeably to ikho, system of the invalid pensionlaws; nor is
poverty essential to this 2ig, cs. W s ynger the weis of March 18, 1818,
and the cet of Moy |, 1820, supplementary thercto.  But the whole elaim
scems to be placed en the ground of serviees, and, in consideration of
them, the “ annuity” is given and received. The execution of both
these acts was confided to the Scerctary of the Treasury, and that officer
was authorized to cavse the payments to be made «at such limes and
pluces as he thought proper.  The act of 1828 provides ““ that the pay
allowed by this act shall, under the direction of the Secretary of the
Treasury, be paid to the officer or soldier entitled thereto, or to their au-
thorized attovney, af such places and days as said Secretary may direct.»
The act of 1832 provides “ that the pay allowed by this act shall, under
the direction of the Sceretary of the Treasury, be paid to the officer,
non-commissioned officer, musician, or private cntitled thereto, or his or
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their authorized attorney, al such places and times as the Secretary of the
Treasury may direct.”” And both acts contain a permancnt appropria-
tion of the sums nceessary to carry them into effect. The Secretary of
the Treasury, under the authority given by the act of 1528, has caused
the payments to be made at the Treasury directly to the individuals enti-
tled. The Bank never had any ageney whatever under this law, nor is it
known to the committee that thcy ever interposed any claim to make
these payments. It is very clear that if the payments under the act of
1828 could be made at the Treasury, or at such other place as the Se-
cretary of the Treasury might direct, without the intervention of the
Bank as the disbursing agent, so could the payments under the aect of
1832 be made in like manner, had the exceution of the act of 1832 re-
mained with the Scerctary of the Treasury. The cxecution of this act
was, however, by a jointresolution of Junc 25,1832, devolved upon the
Secretary of War, and the duties which the act required to be performed
by the Secretary of the Treasury were ¢ transferrcd to the Secrctary of
War.”” The Secretary of War was, by this resoluiion, clothed with the
same authority to make payments to those entitled under the act of 1832,
at such times and places as he might direct, as was previously possessed
by the Secrctary of the Treasury. In whatever mode the payments
could have been made by the Treasury Department previous to the adop-
tion of the rcsolution of Junc 28, 1832, in the same mode they can be
made at the War Dcepartment after the adoption of that resolution.  The
whole business then was to be done under the ¢“dircction? of the Secre-
tary of War, and the payments made at such “limes and places” as he
may direct. It will not be disputed that the words of the law confer
upon the Secrectary of War a general supervisory authority over the pay-
ments to be made under it. ‘T'hey authorize the payments to be made
whensoever, wheresoever, and by whomsever the Secretary may direct.
If the Secretary were to direct the payments to be made at the Treasury,
(as by the law he has a clear right to do,) it surcly cannot be maintained
that an agent of the Bank must stand by to receive the money, and pass
it over to those entitled. It surely cannot be contended that the moncey
is not properly disbursed, unless it first pass through the hands of' the
Bank. If the Secretary of War thinks the convenicnce of those entitled
to pay under this act, or the public interests, require that pl‘aces of pay-
ment should be designated where there are no hranches of the United
States Bank, may the Bank, by refusing to cstablish an agency at such
places, (and there is npo law requiring them to do so,) defeat the con-

- templated arrangement? It appears to the commitiee that the power
confided to the Sccretary of War to designate times and places of pay-
ment necessarily includes the authority to scleet the persons who are to

~aet as agents in making the payments, as, without such authority, the
power to direct the fimes and places of payment would be wholly nu-
gatory.

The committee are of opinion that upon no correct principles ean the
Bank claim the legal right to make these payments, cither in their cha-
racter of commissioners of loans, or as'djsbursing agents of the Govern-
ment. The charter does not i(‘Curl‘t’c‘er_(‘)n the Dank the right of beitg in all
cases the agent for the paymentof pensions. It reservesto Congress the
power to impose on the Bank the duty which whs hefore performed by
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the commissioners of loans; and as those commissioners, at the date of
the Bank charter, performed the duties of agents for paying the invalid
pensions, the reservation in the charter authorized Congress to impose
that duty on the Bank. But Congress may, or may not, at its own plea-
sure, exercise the power it has thus reserved. The Bank can have no
right to demand its exercise. The charter, therefore, in this respect, con-
fers no right on the Bank. It merely reserves to Congress the power to
impose a duty, and the duty of the Bank in this particular cannot be
more extensive than the laws passed subsequently to the charter shall be
found to require of it.

The act of the 3d of March, 1817, made it the duty of the Bank to
pay as agent the pensions which before that time were paid by the com-
missioners of loans; but it does not require that all pensions afterwards
ercated shall be paid in like manner by the Bank. Its provisions are
expressly confincd to the duties which were then performed by the com-
missioners of loans, and no allusion is made in the law to pensions which
may afterwardsbe created.

The act of 1818 directs the pensions which it gave to be paid in the
same manner as pcnsions to invalids had before that time been paid;
and it is by virtue of this provision that the Bank pays the pensioners
under this law. But this act, like that of 1817, makes no general provi-
sion on the subjcet of paying pensions. It dircets the manner in which
the particular pensions it created should be paid, but it does nothing
more.

From this statement, it appears that the duty of pension agent has
been imposed on the Bank by law, in those cases where the pensions
were given by the act of 1818, or by some previous act of Congress. But
it is not the duty of the Bank to act as pension agent, in relation to pen-
sions created since the law of 1818, unless some subsequent act of Con-
gress has imposed that duty on it.

If, then, it be assumed that the payments under the act of 1832 5,6
to be regarded as pensions, yetthe Bank would notbe bound to take upon
itsclf that duty, unless it was required of it by act of Congress. For it is
not enough that new pensions are created; there must also be some law
dirccting the Bank to act as agent in paying them, othcrwise the Bank
can be nothing more than a voluntary agent, and at liberty, therefore, to
surrender their trust whenever they think proper.

But there is no pretence that the law or resolution of 1832 contains
any dircction that the Bank should act as agent in paying these claims.
There is no reference in the law to any former act of Congress, from
which such an intention can be inferred, even by the most strained and
forced construction. And, therefore, if these payments be considered
pensions, in the legal sense in which the word isused in the acts of Con-
gress, yct the duty of paying them has not been imposed on the Bank,
and they were not bound to perform the duty, unless they supposed it to
be to their interest to do so.

There is another point of view in which the subject presents itself]
and which it is believed is still more important, and that is, the attitude as~"
sumed by the Bank. They do not claim the books, papers, and funds as
belonging to them ; these are confessedly the property of the Government.
But they claim the right to retain the possession of them. not from any
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interest which they have in them, for this is disavowed, but merely that
they may take care that the laws be faithfully executed. This is cer-
tainly a novel pretension, and it is believed is now for the first time as-
serted—by a corporation, at least, in the United States. By the consti-
tution, the execution of the laws is confided to the Executive.

The allegation of the Bank, as contained in the letter of the President
of the Bank, of January 23, 1834, that ‘it is no justification to the Bank
to obey any other authority,” (than Congress,) ¢ for, if it pays money, or
transfers money, without the authority of Congress, its accounts may
be disallowed by the accounting officers,”” does not, in the opinion of
the committee, deserve to be scriously considered or refuted. It is im-
possible to conceive upon what grounds such an apprchension as is here
pretended could be seriously entertained : for whatever authority the
Bank had to disburse the annuities underthe act of June 7, 1832, was
derived not from Congress, for the act directs the payments to be made
“under the direction of the Secrctary,” but, from their appointment as paying
agent, by the Secretary of War; and if he gave the authority, it would be
strange, indeed, if he could not revoke it. The public money had been
placed in the hands of the Bank by the order of the Secretary cf War;
and if he makes that order, and directs the money to be returncd to the
Treasury, or transferred to other agents, it is absurd to supposec that the
Bank, by obeying, should be in any way embarrasscd in the settlement of
their accounts. ‘There was not the slightest cround for such a belief, and
it cannot therefore be urged as any extenuation or apology for the course
of the Bank. .

In no view of the subject can the Bank, in the opinion of the commit-
tee, rightfully retain possession of the money and property of the Go-
vernment. If the law of 15832 had constituted the Bank (_whlch the
committee do not concede, but on the contrary maintain it did not) the
paying agent of the Government, it would not necessarily follow that they
must keep possession of these books, papers, and funds. Many cases
might be conceived in which it would be not only propcr, but the duty
of the Government, to resume the possession of them. 'The books and
papers might be wanted for copying, examination, or correction, or other
conceivable purposes. The money appropriated for these payments,
might be accumulated in an unneccssary degree at a given point, and
might be wanted elsewhere, in conscquence of a diminished supply at
other ¢ places” designated by the Secretary for the payments. But
the ground taken by the Bank excludes all possibility of the exercise of
this supervisory regulation of the head of the department, whose duty
the law makes it to see that the ‘““pay,” allowed by thc act, shall be
made under his ¢ direction,” and at such *‘ fimes and places’ as he may
designate. The Bank in effect says, we have decided that we are the
proper agents to make the payments, and, therefore, the Government
shall in no case have any power to withdraw the property which it has
heretofore placed in our possession. Such a prineciple, if applied to all
other cases of disbursing officers, who may assume the ground that they
have been illegally dealt with, would lead to consequences which do not
require to be stated, and eould not for a moment be tolerated.
~ If the Bank, when the de{nand was made for the books, papers, and
money of the Government, in its possession, had ‘¢ protested’’ if they
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thought the demand illegal, and had then delivered them up, and had after-
wards appealed to Congress or the judicial tribunals for such redress or
decision as the nature of the case might call for, their position would
have been far different from what it now is. Assuming to decide the
law for themselves, and arrogating the power to see that the laws be
faithfully executed, they assume a power heretofore unknown to our
laws and institutions. Claiming to dcfine their own legal rights, they
have so far forgotten the rights of the public as to withhold vouchers and
funds to which they can have no title.

It further appears to the committee that the change directed to be
made by the Secretary of War was called for by the circumstances. It
is understood that the change has been confined to a substitution of the
local banks of deposite for the Bank of the United States and its branches,
at those places where local banks of deposite have been selected. Where
the public funds arc yet deposited in the branches of the United States
Bank, those branches arc yet the agents for making the payments, by ap-
pointment of the Secretary of War, under the act of June 7, 1832.
Where the change has been made, the business is to be done by the new
agency, without any charge whatever to the Government.

'The reason and propriety, therefore, of the measure are obvious. The
object 1s to direct the banks holding the public money to pay out this
money to persons claiming it under the act of June 7, 1832, instead of
having the funds drawn from these banks, and placed in the United States
Bank and its branches, for the mere purpose of doing what the former
may do as well. To have continued the agency of the Bank of the
United States in making thesc payments, when the public moneys were
in other banks, would have been unnecessarily to put it in the power of
the Bank of the United States, by means of the public funds, to draw
large amounts of specie, from time to time, from the selected banks, to
hoard in its own vaults, thereby to incrcase, forits own purposes, a need-
less and unjustifiable pressure on the pcople.

It remains to be considered what effeet this unwarrantable act of the
Bank may have upon the future payments to be made to the officers and
soldiers entitled to the benefits of the provisions of the act of 1832,

The committce called upon the Seceretary of War for information on
this point, and herewith submit the answer which has been received. It
appears that on the 1st of January last, the Bank, as disbursing agent for
the payment of claims under the act of June 7, 1832, held, of public mo-
neys drawn f{rom the Treasury for this object, the sum of $470,546 98.
Since then, other payments to a comparatively small amount may have been
made, and it is possible that subsequent settlements may further reduce
this balance. Thissum had been regularly drawn from the Treasury by
warrants in the usual way, and placed in the possession of the Bank to be
disbursed. The act of 1832 makes a standing appropriation of the amount
nceessary to carry its provisions into effect.  The Bank, by withholdin
the sum which it has in possession, stands in the situation of any other
defaulting disbursing agent, and a sum equal to that which it thus wrong-
fully rctains, must be drawn {from the Treasury, and applied to the pay-
ments, until the amount withheld by it shall be recovered. The deten-
tion of the books and papers by the Bank will not necessarily postpane
the payments until the possession of such books and papers may be re-
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covered from the Bank, but it will render ii necessary for the Department
of War to make out new lists of those entitled to pay, and there is no
probability that this can be done sufficiently early to enable the payments
under the act of June 7, 1832, to be mwade on the 4th of March next, es-
pecially at the distant agencies, agreeably to the establishéd usage. The
labor of preparing new lists and papers is understood to be great, and,
with all the care that can be taken, there will be a liability to error, in
many cases, until the present agents scttle their accounts, resulting from
the uncertainty of the periods to which the payments may have been
made. But as no surviving claimants have been paid to a period later
than the 4th of September last, all who are now living may be paid on
the 4th of March, for the half yecar ending at that timec.

If any inconvenience should be felt by any of those veterans of the re-
volution, as the committee belicve it will be by all by the delay which
will take place in the payment of the next annuity due to them, it is to be
attributed to the unjustifiable conduct of the Bank in interposing to thwart
the views of Government, in withholding from the officers of Govern-
ment the public money and publie property, to which they do not pre-
tend to have any elaim. The committee cannot condemn in terms too
strong the conduct of the Bank in this transaction. The Bank withholds
from the public service the large sum of four hundred and seventy thou-
sand five hundred and forty-six dollars and ninety-eight cents, and thus
puts the Government to the inconvenience of applying other funds to the
objeects for which the sum they retain was appropriated and drawn from
the Treasury. . .

So far as respects the delivery of the publie property in their posses-
sion, they refuse to obey the instructions issued; but, so far as respects
the termination of the duty of making payments, they yicld a ready ac-
quiescence, and yet there is the same authority for the one order as for
the other. But in the former case they have a direct pecuniary Interes:
in the course they pursue ; in the latter, their interest is not at stake, and
no one suffers but the Government, which must advancce other funds to
supply the place of those illegally retained by the Bank, and the veterans
of the revolution, who must wait for the amount due to them, until the
necessary documents can be prepared to justify their payment.

The existing laws are, in the opinion of the commitice, adequate to
enable the Government to effect a vecovery from the Bank of its money
and property ; and, therefore, they propose no measure of legislation in
this respect. Neither is any further appropriation required to supply the
place of the sian thus retained by the DBank, for, as has been already re-
marked, the act of June 7, 1832, makes a standing appropriation of the
sums necessary to carry its provisions into effect. It the Bank, or any
other disbursing agent for the payment of these cluims, become defaulters,
and refuse to pay over the public moneys placed in their hands to make
such payments, the meritorious class of citizens provided for by the act
cannot, on that account, be deprived of their rights, though some of them
may experience delay in receiving the sums due to them, as in this case
they probably will, in consequence of the conduct of the Bank in with-
holding the public books and papers, by which the exact amount of their
claims 1s to be ascertained.

The committee deem the course of the Bank such, in this case, as to
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justify the repeal of the several provisions constituting them pension
agents, under the invalid acts and the acts-of 1818 and 1820. There
seems to be no propriety in the separation of these duties, but as one
may be conveniently performed by the agents selected by the Secretary
of War, so may the other. There seems to be a propriety, too, In con-
fiding to a responsible officer of the Government the duty of making
these payments, rather than leave it in the hands of an irresponsible cor-
poration. They therefore recommend this course, and report a bill ac-
cordingly.
—e———
DeEPARTMENT OF WAR,

February 6, 1834.

Sir : T have the honor to reply, in part, to your letter of this date, by
transmitting a report received from the Commissioner of Pensions.

A further statement, now in preparation by the Third Auditor, will be
furnished as soon as possible. 1 will remark, however, that a similar
paper was prepared and sent with the President’s message, and may be
found among those papers.

Very respectfully, I am, sir, your obedient servant,
LEW. CASS.

Hon. J. K. PoLx,

House of Representatives.

War DEpPArRTMENT,
Pension Office, February 6, 1834.

Sir : In reply to the inquiry of the Hon. J. K. Polk, I have the honor
to make the following report:

The effect of the refusal of the United States Bank to surrender the
possession of the books, papers, and funds, to meet payments under the
act of June 7, 1832, will not be to postpone the payments until the
books, &c. shall be recovered from the Bank, but it will reduce this of-
fice to the necessity of making out new lists, which will consume so much
time, that the lists will not be prepared sufliciently early to reach distant
agencics by the 4th of next month, when the semi-annual payments
should be made, in conformity with the practice which has heretofore
existed. Funds can be drawn from the Treasury at any time for paying
pensioners under the act of June 7, 1832, and placed in the hands of
the newly appointed agents. The funds now in the hands of the United
States Bank and its branches, for paying pensioners under the act of
1832, were drawn from the Treasury by warrants under the standing
appropriation which that law makes. I cannot furnish so particular a
statement showing the amount of {unds set apart for paying pensioners
under this law as is desirable, but the Third Auditor can give such a
statement, and 1 would respcetfully suggest the propriety of requiring
the necessary information from that officer.

I have the honor to be,
Very respectfully,

Your obedient servant,
J. L. EDWARDS.
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P. S. Itis proper for me to add, that we shall not be able to ascer-
tain in many cases to what time the pensioners have been paid, until the
former agents scttle their accounts at the end of the first quarter of the
present year ; but as none have been paid to a period later than the 4th
of last September, all who are now surviving may be paid on the 4th
March, for the half year ending at that time. J. L. E.

Hon. LEewis Cass,
Secretary of War.

—_— el — —

The Sccretary of War has the honor to enclose the statement pre-
pared by the Third Auditor in relation to pension funds, which was
promised to the Ilon. Mr. Polk, in a note of the 6th instant.

War DeparrmENT, February 7, 1531

TrEasUry DeparTMENT,
Third Auditor’s Office, Tth February, 1834.

Sir: I have the honor to hand you, enclosed, agreeably to your re-
quest, a copy of a ¢ statement of balances on hand on the 1st January,
1834, on account of ¢ pensions under the act of 7th June, 1832, as ap-

ears from the accounts of the agents, as far as they have been rendered
to that date,” the original of which was {urnished to Mr. Edwards, Com-
missioner of Pensions, on the 3d instant, for the President of the United
States.

It is proper to add, that two accounts were accidentally omitted in the
statement above mentioned, viz.

Bank of the United States, Washington city - - $7,957 68
Do do Portland, Maine - - 35,596 85

And since the statement was furnished, the account of the Bank of the
United States at Boston has been received, exhibiting a balance on hand
the 1st of January, 1834, of $36,731 52.

The letter of tha.don. J. K. Polk is herewith returned.

With great respect, your most obedient servant,
PETER HAGNER, Auditor.
The Hon. Lewrs Cass,
Secretary of War.

Statement of balances on hand on the 1st of January, 1834, on account
of ¢ pensions under the act of 7th June, 1832, as appears from the ac-
counts of the agents, as far as they have been rendered to that date.

Burlington, Vi., under act of 7th June, 1832, - $22,930 96
Charleston, S. C. - - - _ 13.637 75
NaShVille, Tenn. - - - - 13,096 30
Baltimore, Md. - . . ) 30,970 50
Cine¢innati, g) - - . - 42,819 13
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Providence, R. 1. - - - - $22,910 26

-\Id,
Hartford, Conn. - - _

- 44,693 27
Lexington, Ky. - - - _ 31,723 53

Corydon, Ind. - - - - 8,947 13
Mobile, Ala. _ i, - . 13,280 69
Utica, N. Y. - - - - 11,649 65

Savannah, Geo. -

_ _ 12,792 25
Fayetteville, IN. C. - -

_ ) 24.749 26
Jonesborough, Tenn. - - - - 1,807 5l
Richmond, Va. - - - - 41,585 24
Carmi, 11l - - - - 7,492 52
Detroit, M. T. - - - - 5,628 91

Neweastle, Del. - - 5,956 53

New Orleans, Lia. (to 4th Deecember, 1833) - 6,536 00
Buffalo, N. Y. - - - 1,523 87

The foregoing accounts were reeceived up to the Ist February; the
following have since been received :

Knoxville, Tenn. -

- - - 4,674 67
Philadelphia, Pa. - - - - 29,330 66
Portsmouth, N. II. - - - - 27,555 48

The account of the agent at Boston, and the vouchers for payment of
pensions for the third quarter of 1833, were received this morning. The
agent states in his letter of the 29th ultimo that the abstract, &c. for the
fourth quarter will soon be forwarded.

TREASURY IDEPARTMENT,

- Third Auditor’s Office, February 3, 1834.
PETER HAGNER.

—_————

ATTORNEY GENERAL’s OFFICE,

February 3, 1834.

Sir: Pursuant to your directions, I have carefully examined the com-
munication addressed to the Secretary of War by the President of the
Bank of the United States, under date of the 23d yltimo, and, after a
bricf notice of the circumstances which have given rise to the questions
submitted to me, will proceed to state my opinion thereon.

'The act of the 7th of June, 1832, after granting to certain officers and
other persons; for their services in the war of the revolution, the pay and
annuitics therein preseribed, proceeds to enact that the pay so allowed
shall, under the direction of the Secretary of the Treasury, be paid to the
persons entitled thereto, at such places and times as that officer may di-
rect. By a joint resolution, approved on the 28th of June, 1832, all the
duties imposed on the Secretary of the T'reasury by this act were trans-
ferred to the Secretary of War. In thelexeccution of the duties thus de-
volved on him, the latter officer assigned to the Pension Office, then, and
still, a burcau of his department, the task of receiving, examining, and
deciding on, applications for the benefits of this act. This arrangement
was made, not because the law was, strictly speaking, a pension law, but
because the whole subject bore so much analogy to the pension system,
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§£° make it proper to commit its general management to the Pension
ce.

For the like reason, the duty of paying those persons whose claims
were duly admitted, was assigned by the Secretary of War to the Presi-
dents of the Bank of the United States and of its branches, those oflicers
being then thc? disbursing agents actually employed by the Government
under the various pension laws.

With the view of enabling them to make the proper payments under
the act of 1832, various lists and other documents have been transmitted
to them from the Pension Office ; and they have also, from time to time,
been provided with funds from the same office, by means of drafts on the
banks in which the public moneys were deposited. In this way, the
Bank and its branches, or the Presidents of those institutions, have become
possessed of various books, vouchers, and other documents relating to
payments under the act referred to, and are now also in possession of a
considerable amount of funds belonging to the Government, being the
unexpended balunces of moneys placed in their hands in the manner and
for the purposes above stated.

In the exercise of the same authority, by virtue of which he originally
committed this agency to the Bank of the United States, the Secretary of
War has recently thought proper to discontinue the employment of that
institution and its branches, so far as relates to payments under the act of
June 7, 1832, and has appointed in their stead certain of the State banks
Iately selected as banks of deposite by the Treasury Department. In
the city of Philadelphia, the Girard Bank was appointed for this purpose ;

~and, in order to carry this arrangement into effect in that city, the Com-
missioner of Pensions, in obedience to an order of the Secretary of War,
has directed the President of the Baunk of the United States to transler
to the President of the Girard Bank the funds, books, and papers of the
agency, under the act of the 7th of June, 1832.

With this requisition, the Bank of the United States, after first ascer-
taining that the Commissioner of Pensions had acted under the directions
of the Secretary of War, has refused to comply, on the ground that the
requisition was not warranted by law, and that the Bank has not only the
‘right to disobey it, but is bound to do so, by its (}uty to Congress, apd by
a due regard to its own safety. The Jetter referred to me contains an
elaborate argument by the President of the Bank, in support of these po-
sitions ; and it is upon the points thus taken and defended that you have
required my opinion.

I have given to the whole subjeet, and especially to the argument
transmitted by the Bank, a mature, and, I trust, dispassionate cpnsuierzp-

~-tion. The result of my investigations and reflections is a decided con-
viction that the order in question was fully warranted by law, and that no
valid reason has been assigned for refusing to obey it.

The President of the Bank admits that there is nothing in its charter
which grants or promises to that institution any agency in the payment
of pension moneys ; but he refers to various legal provisions, for the pur-
pose of showing that Congress has devolved upon the Bank, to the exclu-
sion of every other officer or agent, the duty of paying pensions and pen-
sioners in those States where the Bank and its branches are established,
and has given to it the power of selecting some State bank for that pur-
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pose, in States where there is no branch of the Bank of the‘I_Jnited States.
And to prove that this agency has been so confided by positive law to the
Bank of the United States, that no change can be made in it except by
special act of Congress, he refers to several such acts, establishing in par-
ticulir places new pension agencies, and quotes from a letter of the present
Secretary of War, under date of the 1st of March, 1832, a distinct ad-
mission that the War Department had, at that time, no authority to ap-
point ¢“a pension agent in any State or Territory where the United States
Bank has established one of its branches.”

The letter refcrred to me then proceeds to consider what is really at
this time the only subjcet of controversy, the law of June 7,1832; and
on the assumption that this law is a part of the pension system, and mere-
ly extends the benefitsof that system to a new class of pensioners, it main-
tains, in effect—

Ist. That the pensioners thus created by the act of 1832 are, as a mat-
ter of course, to be paid by the Bank of the United States, as the general
pension agent of the Government, unless the clausc which declares that
they shall be paid ¢ at such places and times as the Secretary may di-
rect,”” can be construed to authorize him not only to designate the place
and time of payment, but also to appeint the agent by whom such pay-
ment is to be made.

2dly. That the clause referred to cannot, with propricty, be so con-
sirued ; and e
3dly. That the Bank of the United States has, therefore, always been,
and still is, the sole agent for making payments under the law of 1832,
and can only be discharged from this employment by act of Congress.

I have alrcady mentioned that the Bank of the United States was, at
the time of the cnactment of the law of 1832, the gencral agent for the
payment of pensions, properly so called ; and it may also be conceded, for
the purposes of the present inquiry, (although the point is by no means
clear as to all the pension laws,) that this agency has been so conferred
on it by law, that it cannot be taken from it, except by some new exer-
tion of legislative power. But afier giving the Bank the full benefit of
this concession, I cannot yield to it the positions above maintained. On
the coutrary, I think them wholly untenable, and for the following, among
other reasons :

1st. The general pension agency would not embrace the payments au-
thorized by the act of June 7, 1832, even had that act contained no spe-
cial provision in relation to those payments; because it is not, properly
speaking, a penston law, and does not come within the legal regulations
for the payment of pensions.

I have already stated that the execution of this law was, immediately
after its passage, assigned to the Pension Office; and that, until the recent
order of the Sccretary of War, the general pension agents had been em-
ployed to make payments under it.  From these and other circumstances,
those payments have usually been spoken of by public officers and others
as * pensions under the law of 1832, and the President of the Bank
builds his entire argument on the assumption that such is their true cha-
racter, and that, as part and parcel of the pension system, they are subjeect
to all the incidents of that system. In this I think it very clear that he
has fallen into an error, probably in consequence of adopting, without
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sufficiently considering the history, character, and provisions of the law
itself, the general language usually applied to it.

The exposition of this error will, independently of any other consider-
ation, be perfectly decisive of the questions referred to me. I shall there-
fore endeavor to place this point in its true light, though, in order to do
so, some minuteness of detail will be found to be unavoidable.

The first pension law passed after the organization of the Federal Go-
vernment, was the act of the 29th of September, 1789. By this act cer-
tain military pensions which had been granted by the States to invalids,
wounded or disabled during the war of the revolution, were assumed by
the United States for one year, and directed to be paid “ under such regu-
lations as the President of the United States might direct.”” ‘This act
was continued or its place supplied by subsequent laws ; and various other
laws, were also, from time to time, passed by Congress, granting pensions
to invalids by name, or prescribing regulations under which persons who
might be wounded, or otherwise disabled in the public service, might en-
title themselves to pensions. By some of these acts, the payments were
to be made under such regulations as the President might direct; by
others, and this was the more usual direction, the pensioners were to he
paid in the same manner as the invalids belore placed on the pension list.

In the mean time, the President of the United States, in pursuance of
the authority vested in him by some of the first laws, had directed that
the several commissioners of loans, in those Statecs where such officers
existed, should be employed as agents of the Governmentin the payment
of pensions, and they continued to be so employed until after the organi-
zation of the Bank of the United States. In the charter of that institu-
tion, Congress reserved the right of requirving the Bank, by law, to per-
form the duties of commissioners of loans; and this reserved right was
afterwards exercised by the act of the 3d of March, 1817, quoted at
length by the President of the Bank in the letter referred to me.  Along
with the duties imposed on the commissioners of Ioaqs by the laws creat-
ing their offices, or supplementary thereto, the special dutxeg of pension
agents, assigned to them by the lixeccutive, were also transferred to the

residents of the Bank and of its branches, who thus became the dis-
bursing agents of the Government under the pension laws‘ then in foree.

Those laws, up to this period, provided only for invalids; but at the
next session of Congress a large addition was made to the pensionlist, by
the act of the 18th of March, 1818, which authorized the payment of

ensions to ccriain indigent officers and soldiers of the rcvolution; and
which declared that they should be paid * in the same manner as pensions
to invalids who have been placed on the pension list are now paid.” By
virtue of this reference to the then existing usage under the invalid pen-
sion laws, the Bank of the Unitcd States and iis branches also became
the paying agent under the law of 1818; and as similar clauses have
been inserted in the various acts since passed supplementary to that
law, and to the other pension laws, the payments under them are to be
made through the agency of the Bank, except so far as Congress shall
have authorized, by special laws, the employment of other agents. In
respect to all the laws now spoken of, it is also to be observed that they
invariably direct that the parties entitled to the benefit of their provisions
shall be placed on the ‘“pension list,” and always speak of the moneys
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granted as ¢ pensions,” and of the persons who are to receive them as
<t pensioners ;>’ thus furnishing the means of distinguishing with precision
those laws which really belong to the pension system, from those that
merely bear some analogy to it.

We are now prepared to look into the act of June 7, 1832; and the
first observation which occurs is, that this act, so far from being supple-
mentary to the pension laws, or to any one of them, is expressly declared
by its title to be supplementary to the act of the 15th of May, 1828, ¢ for
the rclief of certain officers and soldiers of the army of the revolution.”
The first section also refers to that law, and the whole act is evidently a
mere extension of the principle established by the act of 1828.

Now the act of May 15, 1828, has no connexion whatever with the
general system of pension laws. It was the commencement of another
and an entirely diffcrent system, as will be seen by referring to its provi-
sions.

The first section of the act of the 15th May, 1828, is in the following
words :

<« Be it enacted by the Senate and House of Representalives of the
<« United States of Americain Congress assembled, That each of the sur-
“viving officers of the army of the revolution, in the continental line,
¢ who was entitled to half pay by the resolve of October twenty-one,
¢“ seventecen hundred and eighty, be authorized to receive, out of any
“ money in the Treasury not otherwise appropriated, the amount of his
¢ full pay in said line, according to his rank in the line, to begin on the
¢ thirgday of March, eighteen hundred and twenty-six, and to continue du-
“ ring his natural life : Provided, That,under this act, no officer shall be
<« entitled to receive alargersumthan the full pay of a captainin said line.>’

On the face of this section we perceive that, instead of extending the
bounty of the nation to a new class of invalids or indigent persons, in the
form of a pension, the law merely makes provision for the satisfaction of
an equitable claim on the justice of the Government, and carefully avoids
any such expression as might connect it with the system of pensions then
in force. The like distinction is recognised in the second and fifth sec-
tionsl; and still more emphatically in the third, which isin the following
words:

¢ Skc. 3. And be it further enacted, That every surviving non-com-
¢ missioned oflicer, musician, orprivate, in said army, who enlisted there-
<« in for and during the war, and continued in its service until its termi-
¢t nation, and therchy became entitled to receive a reward of eighty dollars,
“under a resolve of Congress, passed May fifteen, seventeen hundred
¢ and seventy-cight, shall be entitled to reccive his full monthly
¢ pay in said service, out of any money in the Treasury not otherwise
¢« appropriated, to begin on the third day of March, one thousand eight
¢ hundred and twenty-six, and to continue during his natural life : Pro-
¢ vided, That no non-commissioned officer, musician, or private, in said
““army, who is now on the pension list of the United States, shall be en-
< titled to the benefits of this act.”

Here, again, it is apparent that the payments directed by this scetion
are granted, not as pensions gratuitously conferred, but for the purpose
of providing an equitable equivalent for the reward promised in the re-
solve to which the sectionrefers. And by referring to the debates, and
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other proceedings which accompanied the passage of the law, it will be
seen that its enactment was advocated principally, if not exclusively, on
this ground.

The only remaining section, not quoted or alluded to, is the jfourth,
which is as follows :

““ Sec. 4. And be it further enacted, That the pay allowed by this act
¢¢ shall, under the direction of the Secretary of the Treasury, be paid to
¢¢ the officer or soldier entitled thereto, or to their authorized attorney,
¢ at such places and days as said Secretary may direct, and that no fo-
“ reign officer shall be entitled to said pay ; nor shall any officer or sol-
¢¢ dier receive the same until he furnish to said Secretary satisfactory evi-
¢« dence that he is entitled to the same, in conformity to the provisions of
¢ this act: and the pay allowed by this act shall not in any way be trans-
¢¢ ferable, or liable to attachment, levy, or seizure, by any legal process
t¢ whatever, but shall enure wholly to the personal benefit of the officer
¢ or soldier entitled to thec same by this act.”

In this section, and, indeed, throughout the whole act, we have the
clearest indications that the pay then provided for was considered as en-
tirely different from the pensions before granted ; and that it was intend-
ed by the Legislature to leave the sclcction of paying agents, if any
should become necessary, to the Secretary of the Treasury, an officer
who had no connexion whatever with the pension laws. They do not
say, as had becn done in the act of 1518, that the payments should be
made ¢ in the same manner as pensions to invalids are now paid ;> nor
do they in any manner allude to the regulations on that subject then in
force. But with full knowledge, as must be presumed3 Qf the terms of
the pension laws, and of the fact that the Bank of the United States was
then employed as the pension agent, they place the whole subject under
the direction of the Secretary of the Treasury. . o

The practical construction of the act of 1828 has, in principle and ef-
fect, corresponded in all respects with the foregoing view of its intent.
Drafts for the moneys payable uuder it are transmitted, under the special
direction of the Secretary of the Treasury, to the claimants at their re-
spective residences, or are delivered at the city of Washington to their
authorized attorneys. And although the Cashier of the Branch Bank at
W ashington, as one of the depositories of the public moneys, has heen
employed by the Treasury Department as its agent to furaish these
drafts, and to dcliver or remit them, as the case might require, yet this
was done by the Secretary of the Treasury, under the authority given
him by the law itself, and not upon the ground that the Bank was enti-
tled to be so employed, by virtue of its general agency under the pen-
sion laws. This is evinced by the facts that this agency has been com-
mitted to the Cashier, and not to the President of the office ; that in all
transactions between him and the department he is styled an ¢ agent for
paying claims under the act of the 15th of May, 1828, and not a pen-

_sion agent ; that no list or roll is kept by him containing the names of
the persons entitled with authority to pay on being satisfied as to the
identity and life of the party; and that every draft furnished by him is
so furnished in obedience to a special direction given by the Secretar
who not only decides on the original claim, but on every Subsequen;
claim for a semi-annual payment. In all these respects, the course of
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the pension agency is entirely different. The law of 1817, by, which
the duties then performed by the commissioners of loans, includmg_th'e
general pension agency, are transfcrred to the Bank of the United
States, expressly declares that these powers ‘shall be performed’ b
the Presidenis of the Bank and its branches, and that their acts shall be
countersigned by the Cashier; they are styled in all transactions with
them under this law, ¢ pension agents,” or ¢ agents for pensions,” and
they are entrusted with the custody of the lists or pension rolls of each
class of pensioners connected with their agency. When a claim to a
pension is admitted, the President of the bank, at the proper location, is
directed by the Pension Office to inscribe the name of the party on the
roll kept at the bank, and to pay up to the time of the last semi-annual
payment if the claimant should be still living, and if not, then up to the
day of his death. The duty of asecertaining the identity and life of the
party is thus left to the pension agent, and the same responsibility is
committed to him in respect to all subsequent payments, which he makes
from the roll in his possession, and without any special direction from
the Pension Office, so long as he is satisfied of the life of the party. This
whole course of proceeding recognises the distinction above stated, and,
indeed, is only to be warranted by it.

On recurring to the law of 1832, the next observation to be made is,
that it is truly supplementary to that of 1828; it proceeds on the same
principle, is a part of the same system, and merely extends the peolicy of
that law to a ncw and larger class of persons, who are to be paid in the
same manner as those embraced in the former law.

This will be rendered manifest by a comparison of its provisions with
those of the act of 1828, from which some of them are copied in terms
and others with such variations only as were rendered necessary by thé
wider scope of the new act. The officers and soldiers embraced within
its provisions, like those provided for in the act of 1828, are treated as
having a claim on the justice of the nation, and not merely as objects of
its bounty ; the moneys directed to be paid to them are denominated pray
and not pensions ; and those moneys are to be paid to all who have per_’.
formed the requisite service, whether wounded or otherwise disabled, or
not, and without regard to their pecuniary circumstances. The third
section, which is substantially a transcript of the fourth section of the act
of 1828, will furnish a sufficient illustration of this general conformity.
It is in the following words:

¢“ Src. 3. And be il further enacted, That the pay allowed by this
act shall, under the direction of the Secrelary of the Treasury, be paid
to the officer, non-commissioned officer, musician, or private, entitled
thereto, or his or their authorized attorney, at such places and times as
the Secretary of the Treasury may direct, and that no foreign officer
shall be entitled to said pay; nor shall any officer, non-commissioned
officer, musician, or private, receive the same, until he furnish the said
Seceretary satisfactory evidence that he is entitled to the same, in con-
formity to the provisions of this act; and the pay hereby allowed shall
not be in any way transferable, or liable to attachment, levy, or seizure,
by any legal process whatever, but shall enure wholly to the personal
benefit of the ofiicer, non-commissioned officer, musician, or soldier en-
titled to the same.”
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The two acts, then, have the same general objects, and are framed, so
far as the present question is concerned, in substantially the same words.
And as Congress must have known that the law of 1828 had never been
executed by the pension agents, the careful manner in which they have
conformed the third section of the last law to the fourth section of the
act of 1828, is decisive to show that they intended to place the business
of making the payments authorized therein on precisely the same footing
with the like business under the former law.

The analogy which exists between the law of 1828 and that of 1832 is
adverted to in the communication referred to me, and an argument
against the power claimed by the Secretary of War under the latter law
is attempted to be derived from the course of the Treasury Department
under the former. For this purpese it is remarked, that ¢ althouzh the
act of May 15, 1828, gave the same power to the Secretary of the Trea-
sury as the act of 1532 does, yet that officer, never, it is believed, ap-
pointed any agent, or directed any transfer of pension funds, under its
authority.” 'This reference, it appears to me, is peculiarly unfortunate.
The mode in which claimants, under the act of 1828, have been paid by
the department, has already been explained; and as the whole matter
was transacted at the seat of Government, it was unnecessary to appoint
agents or provide funds at any other place. In point of fact, however, it
is incorrect to sav that the Secretary of the Treasury ‘“never appointed
anv agent under the authority’’ _of this law. So far as any agency was
required, he appointed the Cashler. of the Branch Bank at Washington
to perform its duties ; and the appointment of that officer, and all the de-
tails connected with the mode of payment, were not less repugnant to
the present claims of the Bank, than if payments had been directed to be
made at places other than the seat of Government, and by agents having
no connexion with the Bank. Indeed, ii is quite clear that neither the
Secretary of the Treasury nor the Bank has, at any time since the pas-
sage of the act of 1823, supposed that payments under it were to be made
through the intervention of the Presidents of the Bank and its branches,
as pension agents. ‘The claim now set up under the corresponding pro-
vision in the aci of 1332, is, as we have seen, entirely new, and in di-
rect opposition to the construction given to the same words, in 1828, by
the then Secretary of the Treasury, and by every one of his successors
since, and constanily acquiesced in by the Bank, without complaint or
remonstrance.

Without dwelling longer on the numerous particulars by which the
act of 1532, as well as that to which it is supplementary, is to be dis-.
tinguished from the pension laws embraced within the general agency
of the Bank, I think they fully warrant me in saying that these laws,
though properly cnough, in common parlance, spoken of as pension laws,
do not belong to that general ageney, but are to be treated precisely as.
if no such ageney had ever heen created. In that case no one would
have doubted the power of the department, to which they were referred,
to appoint all the agents necessary to their proper exccution. Even,
therefore, if the law of 1832 had contained no provision in respeet to
the payments to be made under it, I could not have doubited the power
of the War l)cqmrtn}cnt to appoint agents tor that purpose, and to dismiss
or change them at its pleasure. But,

= N
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Secondly. The act of June 7, 1832, contains an express provision in
Telation to payments, which, in my judgment, vests in the Secretary of
War ample authority to appoint the paying agents, as well as to direet
the times and places of payment.

For the purposes of this part of the case, I shall consider the act of
1832 as a pension law, and shall concede to the Bank the agency claimed
by it, unless it can be shown that the employment of other agents is ex-
pressly authorized by the act itself. The third section, which has al-
ready been quoted, appears to me to have placed the whole business of
payment, including the agency by which, and the mode in which, it is
to be made, under the control of the Secretary of the Treasury, and, as
-amended by the joint resolution, of the Secretary of War.

In opposition to this view, the President of the Bank submits a labored
argument to prove that the section does not confer any such authority
-on the Secretary, because it only empowers him to direct *‘the places
and times” at which the payments are to be made, which terms, it is
contended, arc not to be construed to authorize the appointment of a
person to pay, but only of a place where, and a time when, to receive.

It is a fatal objection to the universality of this proposition, that, as the
power to appoint the places of payment is unlimited, the Secretary may
appoint a place at which there is no bank or other pension agent; in
which case, the power to appoint an agent to pay must necessarily exist,
©or the acknowledged power to appoint a place of payment be defeated.
In this class of cases, the power to appoint a place of payment is thus
8een to include, as incidental to it, the power of appointing an agent to
Pay. And if that power be possessed in any one case, it would seem to
be possessed in every other, unless it can be held that the same word in
this law means one thing in reference to one place, and a totally different
thing in reference to another—a construction too refined to be readily
adopted.

It is also objected that the order of the Secretary of War, appointing
the President of the Girard Bank as the paying agent, and the banking

house of that corporation as the place of payment, makes no change in
the place, but only in the egent, who is still to make paywent in one and
the same place with the former agent. The argument by which this ob-
jection is maintained strikes me as rather plausible than solid; and that
portion of it which undertakes to define the word “ places,’” seems to vio-
late the very rule of interpretation announced in the context. That
word, we arc told, (and the remark is undoubtedly a just one,) must be
construed ‘‘ in its ordinary and common sense meaning, without being
:strained from its natural construction, in order to diminish the power of
Congress.” Now, ‘the banking house of the United States Bank, in
Chesnut street, Philadelphia,”” and ¢ the banking house of the Girard
Bank, Philadelphia,’” are certainly, each of them, ¢ places,”’ within the
natural and ordinary scnse of the word. I think, also, they are more
clearly “ places,”” within the meaning of that word, as used in this act,
than ¢ the city of Philadelphia,”> or any such general designation. The
Legislature may reasonably be presumed to have intended a specific desig-
nation, rather than a general one, because the former is more distinct
and useful in the information it communicates, and is, moreover, usually
empleyed in all business transactions, when it is intended that the pay-
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ment of money shall be made at a place certain. If this construction
be correct, then there has been, in this case, an attempt to change the
place of payment as well as to change the agent; and, as the former

wer ig clear, and the latter has been shown to be incidental to it, I
think the order was valid in both respects.

With respect to the extraordinary and dangerous consequences imput—
ed to the construction claimed by the War Department, the special acts

ed since the act of 1832, or now pending before Congress, the former
employment of the Bank to make payments under the act in question,
or the terms in which that act is spoken of by the Commissioner of Pen-~
sions, all which are objected, or referred to as auxiliary to the main ar-
gument, it is sufficient to observe that the pertinency of these topics to
that argument is mainly founded on the assumption that the law of 1832
is a part of the pension system, and therefore embraced within the gene~
ral pension agency of the Bank. And, as this assumption has already
been shown to be erroneous, I deem it unnecessary to extend this com-
munication by any further observations on this branch of the subject.

In remarking on the phraseology of the third scction of the act of
1832, I have thus far followed the course of argument of the President
of the Bank. In addition to what has already been said, it remains to
be observed that although much ingenious and labored reasoning has
been expended, in his communication, upon the words ¢ at such places
and times as the Secretary may direct,” yet, that other, and muech more
important words, in the same section, have been passed over without
remark. The law not only provides that the pay, allowed by it, shall be
paid ¢ at such places and times as the Secretary may direct,” but it also
enacts that it shall be paid ¢ under the direction of the Secretary of the
Treasury.” It is a sound rule in the interpretation of statutes, and in-
deed of all written language, that such a construction should be adopted,,
if it can be done without violence to the context, as will give effect to.
every sentence, clause, and word. On the construction contended for
by the President of the Bank, no effect whatever is given to the clause:
«“under the direction of the Secretary of the Treasury.” The gram-
matical sense of the section will he complete without it, and sa will be
its practical effect, according to the construction of the Bank. On that
construction, then, these words are mere expletives, which are to be
wholly disregarded. I cannot so consider them. They are found in the
law, and cannot be stricken out; and, if the context will permit it, they
must receive their natural and ordinary construction. This effect may
be given to them, in the present instance, without violence to any other
part of the law; and it obviously is to confide the whole business of
making payment, including the power of appointing the person by whom,
and the manner in which, it shall be made, to the head of the depart-
ment.

This point is so clear and palpable to my own understanding, that I
cannot think it needftul to support it by argument or illustration. But, if
either were needed, they would be found in the course of the Executive
under the early pension laws. I have already had occasion to observe
that se\feral of those la_ws directed the pensions to be paid < wunder such
regulations as the President of the United States shall direct.”” Under the-
authority of these words, the first President of the United States directed
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the payments to be made by the commissioners of loans, and, in States
where no such officers were found, he appointed other agents for the pur-
pose. The pertinency and weight of this precedent are too obvious to
require remark, but it deserves to be noticed, as a striking illustration qf
the unsoundness of the construction I am opposing, thatit is through this
very exercise of Executive authority that the Bank has itself become the
legal agent for the payment of pension moneys. It took the agency from
the commissioners of loans, by substitution in their stead ; and those com-
missioners, as we have seen, derived it from an Executive regulation, made
under words certainly not stronger than those now under discussion.

To conclude, so far as this part of the subject, referred to me, is con-
cerned, the order given by the Secretary of War to the Commissioner of
Pensions, and through him to the President of the Bank of the United
States, appears to me to have been fully warranted by law, and not to be
successfully impugned by the objeetions which have been made to it. I
follows, as a necessary consequence, that the refusal of the Bank, and of
its President, to comply with that order, was a breach of trust, and a vio-
lation of its duty to the Government.

But the communication referred to me presents another point, whieh,
from its peculiar character, and the importance of its general bearings,
deserves very grave consideration. :

The Bank, whilst it admits that it has no chartered right to be em-
ployed as disbursing agent under any of the pension laws, yet, on the as-
sumption that it is in the execution of the acts of Congress, claims to be
considered as a public officer, and to be invested with authority to decide
on the validity of the orders of the War Department. And the doctrine is
distinctly asserted, that the Congress of the United States, ¢ 35 the com-
mon and only judge,” is alone competent to decide on any conflict between
the department and the Bank. The reason assigned in defence of this pre-
tension, independently of the professed desire to perform with fidelity the
duties imposed on the Bank, is, ¢ that it would be no justification to it to
obey any other authority than that of Congress; for if it pays money, or
transfers moncy, without the authority of Congress, its accounts may be
disallowed by the aceounting officers.”’ And, in support of this suggestion,
the Secretary of War is reminded that such a disallowance has already
accurred,in consequence of the obedience of the Bank to the instructions of
the Commissioner of Pensions.

I eannot agree, either to the validity of the pretension thus set up by
the Bank, or to the pertinency of the particular fact referred to in its
support.

If the relations which exist, under the pension laws, between the Go-
verninent and the Bank, be of such a nature as to entitle the latter, or its
Presidents, to the character and consideration of public officers, it is very
clear that they must be regarded as holding only inferior and subordinate
offices. They are merely paymasters of pensions ; and they stand in pre-
cisely the same relation to the Seceretary of War—to whose department the
faws have assigiied the execution of all the military pension laws, except
that of May 15, 1828—which the ordinary paymasters of the army stand
in to the same department. The claim of the Bank, that it is authorized to
look beyond the orders of the department, to whigh, in this respect, it is
subordinate, and to inquire into the manner in which the head of that de-
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partmentintends to dispose of the books, papers, and funds demanded from
the Bank, is a claim which might, with equal propriety, be made by every
other paymaster, and indeed by all the disbursing agents of the Govern-
ment. If this be the realcharacter of the power asserted by the President
of the Bank, (and that it is so0, is confidently believed, ) then it can require
no argument or reference to prove that it is utterly repugnant, not only to
our laws and constitution, but to the first principleson which Government
and society are organized.

The apprehension thatthe Bank, if it should comply with the present
order, might still not receive a credit at the Treasury, I cannot but think
entirely chimerical. Independently of the full and exclusive control which
the law has given tothe Secretary of War over the disbursement ofall mo-
neys to be paid under the act of June 7, 1832, that officer, as the head of
the department to which belongs the execution of the military pension laws,
is authorized, even in reference to pension moneys, properly so called, to
withdraw from any one pension agent any portion of the pension moneys
in his hands, either for the purpose of immediately transferring them to
another agent, or of retaining them in the custody of the department, until
it shall become necessary to'disburse them. These acts must necessarily
be subject to the responsibility, on the part of the Secretary of War, of
applying the moneys so withdrawn to some lawful purpose ; but his order
is an ample voucher and indemnity to the agent who, in obedience to it,
has made the payment it requires. This is a principle which is constantly
acted on at the Treasury, especially in the case of military and other pay-
masters, and indeed of all disbursing agents. Whenever any such agent
pays over money in gross to another officer or agent, in obedience to an
order emanating from the head of the department to which his ageney is
subordinate, it is uniformly and necessarily allowed to him by the account-
ing officers of the Treasury.

A distinction, however, exists between payments made under transfer
drafts, or special orders like that now under consideration, and payments
in detail to those who claim to be the creditors of the Government. In
reference to all such payments, it is undoubtedly true that, if the Bank or
any other disbursing agent pays out the money of the Government to per-
sons not entitled to it by law, or in a manner different from that which
has been legally prescribed, such payments will be disallowed by the ac-
counting officers of the Treasury. The special instance referred to by the
Bank belongs, if I am correctly informed, to this latter class of cases.
According to the regulations prescribed by Congress, the disbursements
made to pensioners, under the orders of the War Department, are sub-
jected to the revision of the Treasury Department, the accounting offi-
cers of which have directed that those disbursements shall be accompa-
nied by certain formalities, prescribed by them under the authority of law.
In the course of its agency, a pensioner was paid by the Bank, in obe-
dienece to instructions from the Pension Office, without requiring all the
formalities prescribed at the Treasury ; and the payment, for the want of
those formalities, was subsequently disallowed by the Auditor of the
Treasury, although the order of the War Department was produced to
him. The distinction between this case and the one before us is too
obvious and decisive to need any additional remark.

The refusal of the Bank to deliver over the books and papers belong-
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ing to this agency, is a still more palpable breach of the duty which re-
sults from the subordination of the agent to his principal, because not ex-
cused by any apprehension, well or ill founded, of prejudice to the Bank.
These documents having been received from the War Department alone,
and not being the subject of accounting at the Treasury, might have been
delivered with absolute safety to the Bank and its officers. They are,
moreover, exclusively the property of the Government, and have been
entrusted to the Bank for the sole purpose of guiding it in its payments ;
and as those payments are to be made semi-annually, the Government is
certainly entitled, if it thinks proper to claim it, to the custody of the
documents during the interval, even though it should be obliged to return
them again to the Bank when the day of payment shall arrive. The
same remark may also be applied to the moneys of the agency which the
Government is not bound to leave on deposite in the Bank, even if it were
admitted that the law has imposed on it the duty of employing the Bank-
to pay them out. The conduct of the Bank, regarding it in this light, ané
iridependently of every other objection, appears to me to be wholly inde-
fensible.

I have only to add, in closing this communication, that the importance
of the subject, the elaborate discussion it had received in the paper re-
ferred to me, the obscurity in which some of the points were involved by
the erroneous assumptions of that document, and the strong desire which
¥} have felt that the grounds of my opinion should be distinctly understood,

have led to a prolixity which, however I may regret it, has seemed to be
unavoidable.

I have the honor to be,
With high respect,
Your obedient servant,

B. F. BUTLER.
To the PresipE~T of the United States.

—— e ey

Banvk or TtHe UxiTeEp STATES,

January 23, 1834.

Sir: I have had the honor of receiving your favor of the 13th inst., in
which you state that the directions of the Commissioner of Pensions to
transfer the funds, books, and papers of the pension agency, under the
act of Congress of June 7, 1832, from the Bank of the United States to
the President of the Girard Bank, swere in conformity to instructions
given to him by you. Having thus ascertained that these directions
emanated from the highest authority claiming the power to give them, the
Board of Directors have proceeded to consider how far they would be jus-
tified in conforming to them ; and, after a very deliberate examination,
they have instructed me to apprise you that they cannot, consistently with
their duty under the act of Congress, assigning the pension agency to the
Bank, make the transfer you have requecsted. Having communicated this
determination, 1 might stop here, but it accords better with the feelings
of respect entertained for you, both personally and officially, to explain
to you, without reserve, the reasons of their decision. This I shall do in
a few words. The payment of pensions was no part of the original con-
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tract with the Bank, which stipulated only to perform the duties of com-
missioners of loans. It was not until after the Bank was chartered that
an act of Congress devolved upon it this charge, which was not declined,
from a natural desire to give every facility which it could afferd for the
transaction of the public business. But having assumed the duty, the
Bank will not the less faithfully perform it, because it is at once volun-
tary, gratuitous, and burdensome. The Bank then is in the execution of
the acts of Congress. These acts prescribe certain duties to certain offi-
cers—the Congress itself being the common and only judge between
them when they differ in opinion as to their respective powers, and all
agreeing that whatsoever Congress has prescribed must be obeyed till
Congress otherwise directs. It is no justification to the Bank to obey
any other authority, for if it pays imnoney, or transfers money, without the
authority of Congress, its accounts may be disallowed by the accounting
officers. This, as you are aware, has already occurred, in consequence
of its obedience to the instructions of the officer now issuing this order ;
and the question which now presents itself is, whether Congress, having,
by positive enactment, placed the pension moneys in the Bank, has au-
thorized the Seerctary of War to withdraw them. The decision of this
question depends, of course, on two things: 1st. What Congress has di-
rected the Bank to do; and, 2d, what Congress has authorized the Secre-
tary of War to do : of these in their turn. The charter of the Bank,
passed on the 10th of April, 1816, declared that the Bank ¢ shall also
do and perform the several and respective duties of commissioners of loans
for the several Statcs, or any one or more of them, whenever required
by law.” Assoon as the Bank was organized, the act of March 3, 1817,
passed, providing i

1st. That ¢ the several duties of commissioners of loans for the several
States shall be performed by the President of the Bank of the United
States, the Presidents of the scveral branches of said Bank, and by the
Presidents of such State banks as the Bank of the United States might
employ, in States where no branch of the Bank of the United States should
be established;’’ and

2d. That ¢ it shall be the duty of the Secrctary of the Treasury to
notify the President of the Bank of the United States that the duty now
performed by the commissioners of loans will be transterred to the Bank
of the United States; and he shall direct the commissioners of loans,
and the agents for military pensions, where there is no commissioner,
respectively, in the several States, to deliver to the President of the Bank
of the United States, or to the President of a branch thereof, or to the
President of such State bank as the Bank of the United States may
employ, on such day or days as he may designate, the register, and all the
books and papers of their respective offices.”” Coneluding with a proviso,
that ¢ this should not be econstrued to exiend to any agent for military
pensions in any State where there was no bank established by law.”

An act of Congress had in the mean time passed on the 24th of April,
1816, declaring ¢ that the Secretary of War is authorized and required
to appoint some fit and proper person in those States and Territories
where there is no commissioncr of loans, and also in the distriet of
Maine, to perform the duties in those States and Territories, and in said
district, respective%y, relating to pensions and pensioners, which are
now required of said commissioners in their respective States.”
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These acts form the basis of the pension agency system of the United
States, which is—

That the Bank of the United States and its branches pay the pensions
in States where the Bank and those branches are established.

That the Bank designates for that purpose some State bank in States
where there is no branch bank ; and

That where there is neither a branch of the United States Bank, nor
any State bank which it can designate, the Secretary of War is authorized
to appoint a pension agent. ]

Accordingly, whenever a new pension ageney, not provided for in these
acts, was to be established, a special act of Congress was necessary.

Thus, on the 3d of March, 1819, an act passed by which the Secretary
of War was ‘authorized to appoint an agent, in addition to the one
already appointed, in the State of Tennessee, for the purpose of paying
pensioners of the United States residing in East Tennessee.” So, on
the 20th of May, 1826, the Secretary of War was in like manner
¢ authorized to establish a pension agency at Pittsburg, in the State of
Pennsylvania, for the payment of pensioners of the United States resi-
dent’’ in that vicinity, and *“ that the Secretary of the Treasury is autho-
rized to make the nccessary arrangements with the Bank of the United
States, for paying the before mentioned pensioners at the office of dis-
count and deposite of said bank at Pittsburg.”

From these, it is manifest that a positive law directed the transfer to
the Bank of the United States of the pension agency, and that the
Secretary of War had no authority whatsoever to change the system of
Congress; so clear was this, that when, in the year 1829, the same
officer who has directed this transfer, ordered a similar transfer at Ports-
mouth, New Hampshire, the order was retracted. In like manner, when
your predecessor established a pension ageney in Albany, the subject

was examined by yourself, in consequence of the represcntations of the

Bank against that measure ; and you did me the honor to write to me on

the 1st of March, 1832, as follows: *I am satisfied, from a careful exa-
mination of the laws of Congress, that this department is not warranted
In appointing a pension agent in any State where the United States Bank
has established one of its branches. Hence the agent at Albany has

been ln,(:tiﬁcd that his appointinent, by this department, has this day
ceased. \

It will thercfore be admitted that, up to the 1st of March, 1832, there
was not the least authority in the Department of War to make this trans-
fer ; and it remains to be seen what power Congress has since given to
that department. The only authority alleged on this occasion by the
Commissioner of Pensions is, that the act of the 7th of June, 1832, pro-
vides ¢ that the pay allowed by this act shall, under the directions of
the Sceretary of the Treasury, be paid at such places and times as the
Secretary of the Treasury shall direct;”” which authority was, by a reso-
jution of Congress of the 28th of June, 1832, transferred to the Secretary
of Wai.

'The c¢ect of this provision iz now to he considered. ."Vhen Congress
passed the aet of June 7, 1832, there had existed a pension agencey from
the ycar 17589, a period of forty-three years. 'The laws had fhixed that
the Buank of the United States and its branches shot}ld be tl%e pPension
agents, and that the Seccrctary of War should appoint pension agents

Digitized for FRASER

http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



[ Rep. No. 263. ] 25

where there was neither a branch of the Bank of the United States nor
a State bank. That system has been in full operation for fifteen years,
and was perfectly familiar to Congress, who had been legislating upon
it for those fifteen years, adding to the pension list numerous classes of
pensioners, to be arranged, according to theirresidences, to the agencies
most convenient for them. In prosecution of the same design, the act
of June 7, 1832, made a large addition to the pension list, accompanying
it with a general declaration that these pensioners should receive their
allowances ¢ at such places and limes as the Secretary of the Treasury
might direct.”

It is very difficult to imagine that in this phraseology Congress had any
other design than to do what they had so often done before—authorize
the arrangement of the pensioners according to localities, by paying them
at the pension agencies most convenient to their respective residences.

To the payment of any pension there must be a union of four things—
a time when to receive, a place where to receive, a person to receive,
and a person to pay. Congress knew this perfectly, and in this act of
June 7, 1832, they designated the receiver, the time and place of receipt,
but said nothing about the agent who was to pay; because to assign the
place was only to designate the pension agency existing at that place-—
a pension agency being established by previous acts of Congress, and
which could not even be altered, as has just been seen, except by special
act of their own. The question then arises, does the authority to name
the place of payment authorize the Secretary to appoint.the person who
is to make the payment ? Still further, does an authority to name the
place of payment, at which there is a!ready an agent, authorize the
Secretary to dismiss that agent—to appoint another in that same place—
to withdraw the funds from the old agent, and place them in the custody
of the new agent? The question, in short, is whether places and per-
sons are synonymous. The word ¢ places” must be used in its ordinary
and common sense meaning, without being strained from its natural con-
struction, in order to diminish the power of Congre.SS. Ir_l that meaning,
Philadelphia is a place, New York is a place, Baltimore is a place ; and
when the Secretary is authorized to assign tht_a- pensions to those plac.es
respectively, it must have been intended to designate the general locality
of those cities. To go further than this: to say that Chesnut street is
one place, and that Third street is another place ; that the banking house
of the United States Bank is one place, and the Girard banking house
another place, and that the Secretary may appoint a pension agent for
every street, seems to involve an utter confusion of all distinction of per-
sons or places. Such a change is a change of agency, but certainly not
a change of place. There would be more plausibility, though not more
justice, in this construction, if any actual change of ¢ place’ had occurred.
But this is not even contemplated. The Commissioner of Pensions, in
his letter of the 15th instant to the President of the Girard Bank, says
expressly that ‘it is determined at present to confine the payments,
under the act of June 7, 1832, to the banks qf deposite,”” which are of
course in the places where the Bank and its branches now are ; and In
your letter to me of the 13th instant, you mention ¢ that the Commissioner
of Pensions, in authorizing the banks of deposite to make the payments

under the act of June 7, 1832, instead of the Bank of the United States.
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and its branches, af those places where local banks have been selected by
the Treasury Department as banks of deposite, acted in conformity with
instructions given him by me.

It is manifest, then, that these instructions do not direct the place:
where the payments are to be made. They direct the person who pays
in that place. 'They make no change in the place. They only changed-
the agent who is to make the payment in that place ; and here seems te
lie the radical error of the whole proceeding. The unsoundness, more-
over, of such a constiuction will be seen in the dangerous consequences
to which it leads. The Secretary is simply authorized to direct the times:
and places at which certain soldiers are to receive their pensions. From
this phrase it is attempted to deduce the following consequences:

The Secretary of War, by the act of 1816, is authorized to appoint
penston agents ‘‘in those States and Territories where there is no com-
messioner of loans.”” Under the authority of these phrases, he appoints
them in States and Territories where there is a commissioner of loans.

The act of March 3, 1817, directs a formal surrender to the Bank of
all the records of pension agencies. The Secretary, by virtue of these
phrases, orders the Bank to give up funds and records to agents of his
own appointment. Congress deemed it necessary to pass a special actto
enable the Secretary of War to appoint a pension agent in Pittsburg, and
again In Tennessce. These phrases are now construed to empower the
Secretary to appoint pension agents without limitation.

The pension money of last year, amounting to more than three millions
and a half of dollars, was mainly placed in the Bank of the United
States, whose whole capital was pledged for the safe keeping and the
proper dishursement of the funds. 'The Commissioner of Pensions finds
In these words a power to withdraw the whole of these funds, and place
them in the hands of individuals on personal security alone; to appoint
an indefinite number of agents; to make contracts with banks, and to take
bonds and securities from individuals. Congress is now legislating to
?:éhtool‘lti}’;tiesthe Se‘cre'tary to appoint a pension agent in Alabama. Accord-

¢ construction, the}r labor is superfluous, since the Secretary may
?}I:.Pomt an agent not only in Alabama, but wherever and whenever he
inks proper.

su('zl];hge\;?rg tltl‘%{mfhth? a(ft seems conclusi_ve_; against ascribing to it any

design. € have seen that the original transfer of the pension
agencies was made by a formal act of Congress, with all its cautionary
stlpulz}tlons. We have seen that whenever any authority over pension
agencies was given to the Secretary of War, it was by virtue of a sepa-
rate and clear act of Congress. Now, if Congress intended to alter their
established system, undoubtedly they would have sajd so. Yet this act
which is supposed to repeal, and supersedes no less than five acts of Con:
gress, the act of 1809, the act of April 10, 18186, of 24th April, 1816, of
1819, of 1826, is merely an act supplementary to the < Aect for the relief
of certain surviving officers and soldiers of the revolution.” It says
nothing about pension ageinicies ; professes to repeal nothing, to transfer
nothing, to change nothing in regard to them; and the only words it
uses, fraom which this extraordinary power can be extorted, are words
absolutely necessary to convey the intention that, as some times and
places of payment must be designated, these, as matters of detail, were
feft to the exccutive officers.
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That neither Congress, nor the executive officers themselves, supposed
that the act was liable to such a coustruction, is apparent from their con-
duct since its passage.

The act itself was passed on the 7th of June, 1832 ; yet, on the 7th of
January, 1833, the House of Representatives of that same Congress
passed a bill ¢¢authorizing the Secretary of War to establish a pension
agency in the town of Deecatur, in the State of Alabama, and provided
for the paying of certain pensioners in said town of Decatur.”” Thatbill
was lost in the Senate, on the ground, it is believed, of its being an in-
terference with the provision for paying the pensionersthrough the Bank
of the United States. At the present session of Congress, that bill, with
the same title, is again reported, and now awaits its third reading.
Now, it the Congress who passed the act of June 7, 1832, thought it
empowered the Secretary of the Treasury or of War to establish pension
agencies, why did they propose a specific act for the purpose of autho-
riz'ng him to establish a single agency ? That the Secretary of the Trea-
sury did not so construe it, is manitest from the fact that, although the
act of May 15, 1828, gave the same power to the Secretary of the Trea-
suryv us this act of 1832 does, that is, authorizes the payments ¢ at such
places and days as the said Secretary may direct,” yet that officer never,
it is he¢lieved, appointed any agent, or directed any transfer of pension
funds under its authority.

That the War Department did not so construe it, is evident from the
fact that, during eighteen months from the passage of the act to the pre-
sent time, the pensioners, under this act, have been arranged to the re-
specuy e pension agencies, and have been paid there without any distine-
tton of place between them and the other pensioners. Thus, in the
report made to you by the Commissioner of Pensions, on the 27th of
November, 1833, he says: “ To pay the pensioners under the acts of
March, 18, 1818, May 1, 1820, and March the 1st, 1823, there have been

sent to the pension agencies during the year past - $774,376 88
T'o pay invalid pensioners - - - - 287,134 66
To pay pensioners under the act of June 7, 1832, - 8,547,179 57

intimating no difference of any kind between the pensioners under this
act and under preceding acis.

On the whole, it appecars to the Board of Directors that the instrue-
tions of the Commissioner of Pensions have no warrant of law ; that they
cannot surrender the books and papers and funds committed to their cus-
tody by Congress, without a revocation by Congress of that trust. Con-
gress is fortunately now in session, and it it be the pleasure of that body
to relcase the Bank from this charge, it will be very promptly ang] wil-
lingly surrendered. Butuntil then, they do not feel themselves at liberty
to do what they would deem a violation of their duty to Congress.

In the mean time, however, the pension agents will not consider them-
selves at liberty to pay any pensions under this act while the present
injunction not to pay them exists, as it may create an obstacle in the set-
tlement of their accounts.  Accordingly no pensions under this act will
be paid without further instructions from the Commissioner of Pensions.

I have the honor to be,
Very I‘eSPCthull}-', yours,
N. BIDDLE, President.

To the SECRETARY oF Wanr.
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