
Provisions Relating to Consolidated Returns for Income and Profits
Tax Purposes, Under the Revenue Acts of 1913-1939

Since the adoption of the income
tax, the extent to which groups of af-
filiated corporations could file con-
solidated tax returns covering all
business comprising the affiliation
has undergone considerable change. Un-
der the early revenue acts when the

tax rates were low, 1 percent imder the

1913 act and 2 percent under the 1916

act, it mattered little to either cor-

porations or the Government whether
consolidated returns were permitted.

The issue came to the fore for the

first time in 1917, with the enactment
of the excess-profits tax. In view of

the high excess-profits tax rates, con-

solidated returns were considered es-

sential in the interest of minimizing
the need for checking highly Involved

intercorporate transactions.

Prior to 1918, the revenue acts

contained no provisions for consoli-

dated returns. In connection with the

Revenue Act of 1917, however, the Trea-

sury Department required by regulation

that closely related domestic corpora-

tions conforming to prescribed stan-
dards of affiliation file consolidated

returns for excess-prof its tax pur-

poses. Under the Revenue Act of 1918

the substance of these regulations was
enacted into law and made applicable
to both income and profits taxes. The

1921 act, which reelected the excess-
profits tax for that year only, made

consolidated returns comptulsory for

1921 excess-profits tax and 1921 Income

tax purposes. It further provided that

after the lapse of the excess-profits

tax (at the end of 1921) consolidated

returns were to be optional for income

tax purposes.

The option granted under the 1921

act was to be binding for subsequent

years, but the binding feature was re-

laxed by granting similar options anew
under the 1924 and 1926 acts. The 1928

act required for 1928 the same type of
return as that filed for 1927 under the

1926 act. The 1928 and later acts per-
mitted corporaticns to take up the use

of the consolidated return in 1929 or

any subsequent year, irrespective of
the type of return filed in the pre-

ceding year. If, however, a consoli-

dated return was elected for 1929 or

any subsequent year, such election was
binding thereafter.

Beginning with the Revenue Act of

1934, the privilege of filing consoli-

dated returns was denied to all except

affiliated railroad corporations. In

the 1936 and 1938 acts the privilege

was extended to street, suburban or
Interurban electric railways, street

or suburban trackless trolley and bus

transportation systems. In the 1939

act it was extended also to certain

Pan-American trade corporations. Oth-
erwise the prohibition against consol-

idated returns has continued to date.

For 1932 and 1933 corporations fil-

ing consolidated returns were taxed

3/4 of 1 percent higher than other
corporations. For 1934 and 1935 the

differential rate was increased to 2

percent, except that in 1934 corpora-

tions with fiscal year returns were

taxed 1 percent higher than other cor-
porations on their income attributable
to 1934. In 1936 and subsequent years

corporations filing consolidated re-

turns were subject to the rates appli-
cable to other corporations.

Detailed provisions respecting con-

solidated returns, under the various

revenue acts in force since 1913, are

presented in the table following.
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Federal Corporate Income and Profits Taxes:

Provisions Respecting Ck)nsolldated Returns, Under Revenue Acts of 1013-1939, Inclusive

Scop* of Application of ProvlBloni

Income
year

1913-16

1917

1918-20

1921-23

192^+

1925-27

1928

1929-31

Tax

Income tax -

Xxcesa-proflts
tax only.

Income, var-
profltB and
excsBB-proflto
taxea.

For 1921 In-
come, war-
profltB and
ezceBB-profltt
taxes, for

1922 and 1923
income tax
only.

Income tax.

Income tax.

Income tax.

Income tax

.

Type of BuBineee

Ho proTieione

Someatic corporatione,
except public eervlce
corporatlone (rail-
roads, gaB, electric,
water, etc.) l/i and
domestic partnerehlpe.

2/

Domeetlc corporatlone

^ except personal
service corporations.

Domestic corporations

^ 6/ except (1) cor-
porations subject to

section 262 (relative
to income from eources
within pOBBesslons of
the United States) and

(2) corporations ex-
cluded by the China
Trade Act of 1922. jj

Same as for 1931-23.

Same as for 1921-23.

Same ae for 1921-23,
except that certMn
Canadian and Mexican
corporatlODB were
treated as domestic
corporations. 8/

Same as for 1928, ex-
cept that Instirance

companies (Section 201
relating to life in-
surance and section
SOU relating to in-
surance other than
life or mutual) coTild

not be affiliated with
any other class of

corporation. 2/

Criterion of Affiliation

Ho proTlslone

(1) Two or more corporations or partnerships (a) If

engaged In the same or closely related business or

(b) if among them there existed contracts or trade

or financial practices which arbitrarily or artifi-

cially Influenced or determined the amount of the In-

rested capital or net Income of one or more of such

corporations or partnerBhlpe, and (2) if 95 percent

or more of the stock was owned directly by a parent

corporation or partnership or was controlled through

closely affiliated interests, or If 95 percent of the

stock of one or more corporations, or the business of
two or more partnershipe, waB owned by the same

interests.

If substantially all of the stock of one or more
corporations was owned or controlled through closely
affiliated interests, by a corporation: or if sub-

stantially all the Btock of two or more corporations
was owned or controlled by "the same interest" (in-

dividual, group of individuals, partnership or part-

nerships). 5/

According to regulations "substantially all of the

stock" did not mean any particular percentage, but
was construed according to the facts in the particu-
lar case. Ownership or control of 95 percent or more
of the outstanding voting capital stock (not Includ-
ing Treasury stock) at the beginning of and during
the taxable year was deemed to constitute an affili-
ation. ?or purposes of determining the type of re-

turn fall disclosure of affiliation was required, if

ownership was less than 95 percent but over 50 percent.

Same ae for 1918-20 except that: (l) "The eama
intereste" included the oase where two or more oor-
poratioQB were owned or controlled by one or more
oorporatione 5/1 ^^^ (2) for the purpose of deter-
mining the type of return full dleoloeure of affili-
ation was required if ownership was leas than 93 Per-
cent but over 70 percent.

(1) If one corporation owned at least 95 percent of
the voting stock of the other or others or (2) if at

least 95 percent of the voting stock of two or more
corporatlone was owned by the ease Interests (the
sane individual, partnership or corporation or the

same individuals, partnershipe or corporations). ^
for 1925 aame as for 192^; for Bubsequent years the
ownership of "at least 95 percent of the stock ex-
clusive of non-voting stock which is limited and pre-
ferred as to dividendB** was substituted for "at least

95 percent of the voting stock."

Conaolldated Betum
Baqaired or Optional

Same as for I926-27.

One or more chains of corporations connected through
stock ownership with a common parent corporation if -

(1) at least 95 percent of stock of each of the cor-
porations (except the common parent corporation) was
owned directly by one or more of the other corpora-
tions: and (2) the common parent corporation owned
directly at least 95 percent of the stock of at least
one of the other corporatlone. 10/ "Stock" did not
Include non-voting stock which is limited and pre-
ferred as to dividends.

5o provisions

Bequired

Required

Required prior to January 1,

1922. Optional on or after
January 1, 1922. Option
binding in subsequent years
unless permission to change
obtained from the Coomie-
sioner.

Option granted anew for 192U
but option binding in sub-
sequent years unless per-
mission to change obtained
from the Commissioner.

Option granted anew for 1925
and 1926, but option binding
in subsequent years unless
permission to change ob-
tained from the Commissioner.

If return was filed in 1927
same basis required xmless
permission to change ob-
tained from the Commissioner
otherwise optional.

Option granted anew for
1929* In any subsequent
year, however, corporations
which had filed separate re
turns in 1929 and after,
could elect to file conaoll-
dated returns. But once
consolidated returns were
elected for I929 or any sub

sequent tassble year such
election was binding for
future taxable year. Pro-
vided, that all corpora-
tions in the affiliated
group within the taxable
year consented to all the
regulations preecrlbed hy
the Commissioner.

Citation:
Revenoe Act and

Begulations

1917 Heg. Ul.

Arts. 77 and
78 as amended
by T. D. 33g9.
April 2U, 1922
and validated
by Sec. I33I
of Rev, Act of

1921.

I9I8. Sec.2l*0;

Reg. U5 (1920
Ed.), Arts.

631-638.

1921. Sec.2U0;
Beg. 62 (1922
Sd.). Arts.

631-638.

192U. Sec.2U0;
Beg. 65, Arts.

631-638.

1926. Sec.2U0:
Beg. 69. Arts.

631-637, as
amended by
T. D. U026.
June 22, 1927.

1928. Sec.l>*2:

Beg. 7^. Arts.
71U and 731-

735.

1928. Sec. lUl;

Beg. 7U, Arte.

711-715. Reg.

75.

(Continued on following page)
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Federal Corporate Income and Profits Taxes:

Provisions Respecting Consolidated Returns, Under Revenue Acts of 1913-1939, Inclusive
(Continued!

Scope of Application of Provlaloni

Xncone
year

1932-33

I93U.35

1936-37

1938-39

19UO

Tax

For 1933 Income

tBx 11/; for

1933 Income and
ezce&B-proflta
taxee.

Income ta
only 11/

Income ta
only.

Income tax
only.

Income tax
only.

Type of Batlneta

Same as for 1929-31, except

that a life ineurance company
(Section 201) and an ineurance

company other than life or mu-
tual (Section 20U) could not be

included in the aame coneol-
Idated return.

(l) Donestic corporations
vhoee principal butlneat 1b that

of a "common carrier by railroad'

or (2) doueetlc corporation!
vhoee aseeta coneiet principally
of stock in such corporation
and vhlcb do not operate butl-
neee other than that of a
common carrier by railroad"
and (3) foreign corporations of
contiguous countries forced to

comply with foreign lav (see
footnote g), except (a) corp-
orations organised under the
China Trade Act. 1922 and (b)

corporations derlrlng income
from posseselons of the United
States (Section 251). 12/

Same ae for 193^35 except that
privilege extended to street,

suburban, or Interurban elec-
tric railvays.

Same as for 193^-37 except that
privilege extended to a street
or suburban trackless trolley
system of transportation, or a
street or suburban bus system
of transportation operated as
part of a street or suburban
electric railway or trackless
trolley system.

Same as for 1938-39 except that
privilege extended to Pan-
American trade corporations.

Orlterlon of Affiliation

Same ae for 1929-31.

Same as for 1929-31*

Same as for 1929-31

•

Same as for 19 29-31.

Jot common carriers same as 1938-39- 'c Pan-
American trade corporations: a domestic corp-
oration engaged in the active conduct of a trade

or buelnees within the United States which owns

directly 100 percent of the capital stock of one

or more domestic corporations each of vhlch Is

engaged solely In the active conduct of trade or

business in Central or South America (hereafter
referred to as a Pan-American trade corporation)
such corporations (including the parent corpora-

tion) shall' be deemed to be an affiliated group
provided that (1) at least 80 percent of the

gross income for the taxable year of the parent
corporation is derived from sources other than
royalties, rents, dividends, interest, annuities,

and gains from the sale or exchange of stock or

securities; and (2) at least 90 percent of the

gross Income for the taxable year of each of the

Pan-^erican trade corporations Is derived from
sources other than these sources listed imder

(l); and (3) no part of the gross income for the

taxable year of any of the Pan-American trade

corporations Is derived from sources within the

United States.

Consolidated Beturn
Required or Optional

Citation:
fievenne Act and

Bagolatlons

Same as for 1929-31
except that date, wher-
ever it appears, was
changed to "1932".

Same as for 1939-31
except that date , wher-

ever it appears, was
changed to "193^*.

1932. Sec.lUl;

H.I.R. Act,
Sec. 218 (e):

Heg. 77. Arts.

711-71^. Beg.

78.

I93U. Sec.lUl;
H.I.R. Act,

Sec. 218 (e):

Eeg. S6. Arts.
lUl-l to lUl-U
Eeg. 89.

Same as for 1929-31
except that date, vhex^
ever It appears, was
changed to "1936".

Same ae for I929-31
except that date, vhez^
ever It appears, was
changed to "1938".

Same as for 1929-31
except that date, wher-

ever It appears, was
changed to 19^0".

1936, Sec.lUl;
Beg. 9U, Arts.
lUl-1 to lUl-U
fieg. 97.

1938. Sec.lUl;
Reg. 101, Arts.

lUl-1 to lUl-U
Beg. 102.

1938, Sec.lUl;

1939. Sec. 225,
(I. B.C. Sec.

152); Heg. 103,
Sees. iq.lUl-1
to ig.iui-U,
Beg. lOU.

(for footnotes see following page)
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Federal Corporate Income and Profits Taxes:

Provisions Respecting Consolidated Returns, Under Revenue Acts of 1913-1939, Inclusive
(Footnotes)

1/ Public eervlce corporationB when not grouped Into one operating

unit - particularly when situated In different JurUdlctlone and

•utject to regulation ty public eervlce commleBlonB - were not

required or permitted to make a coneolldated return without the

CommlBBloner'* Bpeclal permlselon. Vhen, however, Buch utllltie*

were owned by an Industrial corporation and operated as a plant

facility or aa an Integral part of a group organization of affil-

iated corporations required to file a consolidated return, the

return of the utilities was to be Included In the consolidated

return.

2/ Ab validated by the 1921 Act the types of buslnesB required to

make consolidated returns were specified as domeatlc corporatlont

end domeetlc partnerships. In the regulations requiring con-

solidated returns In 1917 no specific reference was made to part-

nerships. It le not clear whether In the original provisions the

requirement for consolidated returne was restricted to domestic

corporations, excluding their Interest In foreign corporations.

3/ An affiliated corporation organized after August 1, 191^, and not

a BucceBBor to a then existing business, 50 percent or more of

whose gross income was derived from a Government contract or

contracts made between April 6, I917 and Hovember 11, igiS, In-

clusive, could not be included in a consolidated return, and the

corporation so segregated was aeseBsed on the basis of Its own

Invested capital and net Income. A domestic corporation which

owned a majority of the stock of a foreign corporation wae not

permitted or required to include the net Income or Invested

capital of such corporation In a consolidated retxirn.

U/ "Personal service corporation" means a corporation whose Income

Is to be ascribed primarily to the activities of the principal

owMrs or atockholdere who are themselves regularly engaged In

the active conduct of the affairs of the corporation and in which

capital (whether Invebted or borrowed) Is not a material income-

producing factor. This class of corporation was established by

the I9I8 law for the purpose of relieving It from the excess-

profits tax. It disappeared with the repeal of that tax as of

December 3I, 1921. During the period 1918-1921 a personal

service corporation wae not taxed as a corporation but wae

treated as a partnership, the stockholders being taxed on their

dlatributive ahares. If, however, the fiscal year of such a

corporation began in the calendar year I917. and ended In the

calendar year 19I8, it wae subject to tax aa a corporation for

the part of such fiscal year which fell within the calendar

year 1917

•

5/ Corporations were not held to be affiliated when the stock of

two or more corporations wae owned or controlled by two or more

individuals or by two or more partnerships (or under the Acts of

1921-1926 by two or more corporationa) Tinlese the percentage of

atock held by each individual or partnership (or corporation)

wae Bubetantially the same in each of the affiliated corporations.

It Is believed, however, that the definition of the term "the

saine Interests" under the 19I8 and 1921 acts was identical and

that the apparent change in the definition by the I92I Act was

Blmply a confirmation of the Interpretation placed on the I9I8

Act.

6/ Prior to January 1, 1922. If the business of any one or more of

an affiliated group of corporations taken Independently was

such as to entitle it to claselflcation as a personal service

corporation, and the business of one or more of the corporations

was not that of a personal service corporation, and a con-

solidated return was filed, the former class of corporations

lost their status as personal service corporations except

(with certain limitations) In cases where the Income derived

from personal eervlce constituted 30 percent or more of the

total income.

7/ The Coinmlssloner was given power in I921 to consolidate accounts

In any case of two or more related trades or businesses (whether

incorporated or not and whether organized in the United States

or not) owned or controlled directly or Indirectly by the same

interest, for the piirpose of making an accurate distribution or

apportionment of gains, profits, income, deductions, or capital

between or among such related trades or buelnesBeB. Under the

ig2U and I926 law the request for Buch consolidation of accounts

could be initiated by the taxpayer, whereaa under the I92I law

it was a natter solely within the discretion of the Conmlssloner.

ISidor the I92S and subsequent laws the Commissioner waa author-

ized to consolidate the accounts of two or more trades or busi-

nesses irrespective of whether or not related, whether or not

incorporated, whether or not organized in the United States and

whether or not affiliated, when it waa found that the items of

gain, profit, income, deductlone, etc., caild not be accurately

distributed or apportioned without sxich consolidation.

g/ In the case of a domestic corporation owning or controlling

directly or Indirectly, 100 percent of the capital stock (ex-

clusive of directors' qualifying shares) of a corporation organ-

lied \mder the laws of Canada or of Mexico and maintained solely

for. the purpoee of complying with the lawa of such country as

to tltlie and operation of property, such foreign corporation at

the option of the domestic corporation, may be treated for 19?8

and subsequent yeare aa a domeetlc corporation.

2/ In I. T. 2355 (VI-I C. B. 98), It was held that insurance com-

panies could be included in the same consolidated return with

nonlnsurance companiee, but would lose the benefit of the lower

rate (12-1/2 percent), being taxed at the rate (13 percent for

1925 and 13-I/2 percent for 1926 and subsequent years) applicable

to other corporationa. That decision, however, was revoked by

O.C.M. 5609 (VIII-I C. B. 186). Cases arose involving the same

question for years prior to those covered by the Revenue Act of

1926, and the Bureau held that affiliation wae not allowable.

10/ This provision eliminated affiliation of the type Involving

ownership by "the eame interest" which had been a constant source

of controversy and litigation xinder the acta of I9I8-I926. In

two respects the Board of Tax Appeals frequently made more liberal

Interpret at lona of "the same Interests" than did the Bureau: (l)

It held, for example. In one Instance that tiro corporations were

affiliated where substantially all the stock was owned by two

family groups, an estate, and the several legatees thereunder.

This seems to have been without the scope of the Bureau's defini-

tion of "same Intereete", that is "the same individual, partner-

ship, or corporation or the same individuals, partnerships or

corporations"; and (2) It departed from the Bureau's ruling that

the percentage of stock held by the parties comprising "the same

Interests" must be substantially the same in each of the corpora-

tiona. T.D. UlOO, November 12, 1927 apparently reconciled these

conflicts by striking the Bureau's definition of the "aame In-

terest" from each of the regulations promulgated under the Revenue

Acts of 1918-1926, thus apparently leaving each case of affiliation

through "the same interesta" prior to I929 to be determined on

its merits. This type of affiliation was completely eliminated

for 1929 and subsequent years under section lUl of the Revenue

Act of 1928.

11/ Under the Revenue Acts of 1932 and I93U consolidated returns were

taxed at hl^er rates than other corporations. The rate of tax

on conBOlidated returns was lU-l/2 percent for 1932 and I933 and

15-3/U percent for I93U and 1935, compared with 13-3/U percent on

other corporations for 1932 to 1935 Inclusive.

12/ The term "common carriers by railroad" Included steam and electric

railroads, but did not include street, suburban and Interurban

electric railways or express, refrigerator, or sleeping car

companies.
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