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Banking in the Consumer Protection Age: Part II

Last month, Part I reviewed the evolution of con
sumer protection legislation in the United States 
from the creation of the Federal Trade Commission 
in 1914 through enactment of the Truth in Lending 
A ct in 1968 and the Fair Credit Reporting A ct in
1970. In this month’s article, three important topics 
involving the Truth in Lending A ct are discussed:
(1 ) enforcement practices, with particular emphasis 
on significant recent developments; (2 ) the special 
problem of dealer paper discounted by banks and 
their affiliates; and (3 ) the extensive regulation of 
consumer credit advertising methods and practices 
imposed by the Act.

Although Truth in Lending disclosures are fre
quently long, complex, and perhaps difficult for 
many consumers to understand, a high degree of 
compliance on the part of the vast majority of con
sumer creditors has been achieved since the Act went 
into effect two and one-half years ago. This wide
spread compliance is revealed in the results of two 
extensive surveys of consumer installment contracts 
reported by the Federal Trade Commission in April
1971. The nationwide surveys, which covered five 
major classes of consumer creditors, showed that 86 
percent of the companies were in substantial com
pliance.1

The Board of Governors of the Federal Reserve 
System believes that compliance by supervised fi
nancial institutions is considerably better than that of 
the retail installment dealers surveyed by FTC.2 
Although the record of these financial institutions is 
comparatively good, it is clear that commercial banks 
and their affiliates must assign a high priority to 
effective internal compliance programs on a con
tinuing basis, both to prevent intentional violations 
entirely and to minimize inadvertent violations. A  
very practical reason is the broad range of severe 
sanctions that may be imposed for failure to comply.3

Criminal and Civil Penalties For those indi
viduals who are responsible for consumer credit

1 Federal Trade Commission, “Report on Surveys of Creditor Com
pliance with the Truth in Lending Act,”  April 1971.

- Letter by Governor J. L. Robertson, July 13, 1971, Commerce 
Clearing House, Chicago, Illinois, 4 Consumer Credit Guide, 1130,723. 
This source is cited hereinafter as “ 4 CCH Consumer Credit Guide’’ 
for brevity.

3 One respected authority reports an instance in which the only ad
vice that could be given a client unintentionally violating Truth in 
Lending on a massive scale was to “ pray.” Ralph C. Clontz, Jr., 
Truth-in-Lending Manual (1971 Supplement), Boston: Hanover La- 
mont Corporation, p. 37.

activities in a bank or other organization, the criminal 
provisions of Truth in Lending are the mose serious. 
Section 112 of the Act states that whoever willfully 
and knowingly (1 ) gives false or inaccurate infor
mation or fails to provide information which he is 
required to disclose, or (2 ) uses any chart or table 
authorized by the Board of Governors as a means 
of determining annual percentage rates of interest 
in such a manner as to consistently understate such 
rates, or (3 ) otherwise fails to comply with any 
requirement imposed by the Act shall be fined not 
more than $5,000 or imprisoned for not more than 
one year, or both.4

Responsibility for enforcing these sanctions is 
lodged in the Department of Justice. During 1970. 
12 cases were referred to appropriate United 
States’ attorneys throughout the country for possible 
prosecution. In all of these, prosecution was de
clined because it was believed there was insufficient 
evidence of willful violation to justify return of 
an indictment.5 In 1971, nine cases were referred, 
and prosecution was declined in five. Four cases were 
still under investigation at the end of the year.6

Another compelling reason for every bank or bank 
holding company to maintain a formal internal com
pliance program is the substantial civil liability for 
violations. Subject to certain important defenses 
discussed below, Section 130 of the Act provides that 
any creditor failing to disclose any information re
quired to be disclosed shall be liable to the person 
entitled to the disclosure in an amount equal to the 
sum of (1 ) twice the amount of the finance charge 
in connection with the transaction, but in no case 
less than $100 nor more than $1,000; (2 ) the costs 
of the legal action to enforce liability; and (3 ) 
reasonable attorneys’ fees as determined by the 
court.7

When violations occur, civil penalties may be 
assessed regardless of whether the defendant com
mitted the wrong willfully or knowingly, or entirely 
innocently. This is a fundamental difference of the 
greatest importance between criminal and civil lia
bility for failure to make necessary Truth in Lend

4 82 Stat. 151 (1968).
5 4 CCH Consumer Credit Guide, i]99,593.
" Information regarding 1971 obtained by telephone from Consumer 
Affairs Section, Antitrust Division, Department of Justice, Washing
ton, D. C.
7 82 Stat. 157 (1968).

2 MONTHLY REVIEW, JANUARY 1972Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

January 1972



ing disclosures. And civil liability may be very 
great, indeed.

Both points are illustrated by the pending case 
of Ratncr v. Chemical Bank N ew York Trust Com
pany, a case in which the defendant bank, after 
thorough review and on advice of counsel, left out 
information in the good faith belief that it was not 
required to be disclosed. The district court has al
ready held that Chemical Bank violated the Act by 
failing to print the nominal annual percentage rate 
of interest on periodic open-end billing statements 
mailed to holders of Master Charge Cards, even 
though no finance charges were imposed for the 
periods covered by the statements and no actual an
nual percentage rates were charged.8 It has also 
ruled that Ratner, an individual who received the 
inadequate disclosure statement, may recover at 
least $100 in damages, even though he paid no fi
nance charge at all and was not deceived or misled 
by the omitted information.

In response to the bank’s contention that its mis
take was “ reasonable” and that a “penalty” should 
not be imposed under the circumstances of the case, 
the court said:

The aim to protect consumers is the paramount 
aspect of the statute; the countenancing of “ rea
sonable” violations would be grossly subversive of 
that. There are explicitly penal sanctions for the 
“ unreasonable” violator who behaves“willfully and 
knowingly” . . . . And for now, at any rate, we are 
concerned with only a single plaintiff, suing with
in a tight (one-year) statute of limitations, . . . 
and likely to recover a sum paltry by any pertinent 
standard.9

The nightmare of Ratner for the consumer credit 
industry is the possibility that the amount awarded 
will not in fact be “ paltry” but will instead be 
enormous. Yet to be decided is the question whether 
the action may properly be maintained by the plain
tiff as a “ class action” on behalf of all of the 
thousands of consumers who also received periodic 
billing statements omitting the required nominal an
nual percentage rate. If so, it is possible that the 
court will collect and distribute to each recipient of 
an erroneous billing statement at least $100, and 
perhaps more.

It may be that a class action will not be per
mitted in this particular case. But the mere threat 
of such actions in other situations— with possible 
damage awards running into the hundreds of 
thousands or millions of dollars— must stand as a 
grim reminder to every bank or bank affiliate that 
it is imperative to establish and maintain effective,

8 United States District Court for the Southern District of New 
York, No. 69 Civ. 4195, June 16, 1971, 4 CCH Consumer Credit 
Guide, 199,456.
9 4 CCH Consumer Credit Guide, 199,456, p. 89,415.

continuing internal compliance procedures.10 This 
need is further underscored by the existence of two 
key saving clauses in the civil liability provision of 
the Truth in Lending Act. Section 130(b) provides:

A  creditor has no liability for civil penalties if  
within fifteen days after discovering an error, and 
prior to the institution of an action under this sec
tion or the receipt of written notice of the error, 
the creditor notifies the person concerned of the 
error and makes whatever adjustments in the ap
propriate account are necessary to insure that the 
person will not be required to pay a finance charge 
in excess of the amount or percentage rate actual
ly disclosed.

Even more important for large creditors who rely 
on computer techniques to prepare periodic state
ments for mailing to thousands of customers, where 
the risks of class actions for crippling damages are 
greatest, is this provision:

(c) A  creditor may not be held liable in any action 
if the creditor shows by a preponderance of evi
dence that the violation was not intentional and 
resulted from a bona fide error notwithstanding 
the maintenance of procedures designed to avoid 
any such error.11

The problem in Ratner was that the defendant
bank knew what it was doing when it decided not
to print the nominal annual percentage rate on
monthly statements in which no finance charges
were assessed.12 Although the bank did not intend
to violate the Act, it did intend to omit the nominal
annual percentage rate from the billing statement.
Thus, the omission was not the result of a “ bona fide
error.”  As the court pointed ou t:

It is undisputed that defendant carefully, deliber
ately —  intentionally —  omitted the disclosure in 
question. That defendant, in the Court’s view, 
mistook the law does not make its action any less 
intentional. This is normally true in criminal 
cases. . . .  It is surely the law here.13

10 More recently the Legal Action Council, a consumer organization, 
filed a class action against Bank of America charging violations of 
the Truth in Lending Act and asking damages that could, according 
to the plaintiff, total more than $1 billion. The complaint, ac
cording to a report of the action, alleges that the bank systemically 
failed to disclose annual percentage rates of interest on time pay
ments until after the credit card holder had become obligated to 
pay the interest. The American Banker, December 8, 1971. A 
tentative settlement of another class action in the Midwest against 
Interbank Card Association, Banc Systems Association, Inc., and 
35 Ohio banks was also announced in The American Banker on 
December 8, 1971. According to the report, the settlement calls for 
revisions of Master Charge monthly statements to incorporate a 
number of changes. Court costs, attorneys’ fees, and the cost of 
mailing explanatory material to some 700,000 Master Charge card
holders must be paid by the defendants.
1182 Stat. 157 (1968).
12 Ibid. Representatives of the Office of the Comptroller of the 
Currency stated in the course of testimony before the National 
Commission on Consumer Finance in June 1971:

Our initial assumption was that once a proper form was 
adopted, with spaces for each disclosure required by the Act, 
the main job would be completed. However, we have discovered 
that computerized billing, even on a properly drafted form, 
may sometimes result in misstatements of applicable rates 
and charges.

13 4 CCH Consumer Credit Guide, pp. 89,414-89,415. A  different Fed
eral District Court reached the same conclusion in the more recent 
case of Buford v. American Finance Company, et al.x 4 CCH Con
sumer Credit Guide, 199,302 (U. S. District Court for the Northern 
District of Georgia, Atlanta Division, Civil Action No. 14,638 
(October 1, 1971). The opinion states that Section 130(c) “ . . . i s  
clearly meant to exempt clerical errors which result despite reason
able safety precautions and not ‘good faith’ error of law such as 
committed here by defendants.”
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Ratner is by no means the only private suit for 
civil damages alleging violation of the Truth in Lend
ing Act currently pending in the courts. A  number 
of additional ones are known to be on file. As 
decisions begin to be written in these cases, more 
reliable guidelines will be available to indicate the 
mrgnitude of possible monetary liability for viola
tion, and the strength of the two protective clauses 
in Section 130.

Administration of Truth in Lending Apart from 
the responsibility of the Department of Justice for 
criminal prosecutions, nine separate Federal ad
ministrative agencies are authorized to enforce com
pliance with Truth in Lending. For insured banks, 
administrative responsibility is divided among the 
Comptroller of the Currency, who supervises Na
tional banks; the FDIC, which regulates State banks 
that do not belong to the Federal Reserve System ; 
and the Board of Governors, which supervises State 
member banks.14 For the various types of organiza
tions subject to their respective jurisdictions, the 
Federal Home Loan Bank Board, the National 
Credit Union Administration, the Interstate Com
merce Commission, the Civil Aeronautics Board, and 
the Department of Agriculture have compliance re
sponsibilities. All other types of consumer creditors 
are subject to the jurisdiction of the Federal Trade 
Commission.15

Banks violating Truth in Lending are subject to 
cease-and-desist proceedings initiated by the ap
propriate bank supervisory authority, pursuant to 
Section 8 of the Federal Deposit Insurance Act. 
Willful violations or repeated failures to use good 
faith efforts to comply may conceivably lead to ter
mination of insured status.16

The jurisdiction of the Federal Trade Commission 
in Truth in Lending proceedings is much more ex
tensive than it is in unfair and deceptive practice 
cases under Section 5 of the FTC Act. The Com
mission’s more extensive power results from Section 
108(c) of the Truth in Lending Act, which includes 
the following provision:

For the purpose of the exercise by the Federal 
Trade Commission of its functions and powers 
under the Federal Trade Commission Act, a viola
tion of any requirement imposed under this title 
shall be deemed a violation of a requirement im
posed under that Act. All of the functions and

14 Enforcement of compliance by State member banks is in addition 
to the Board’s general duty to prescribe regulations applicable to 
all types of consumer creditors and to interpret the law and Regula
tion Z.
15 82 Stat. 150 (1968). The few hundred noninsured State banks in
the country are subject to FTC jurisdiction. Thus far, the Com
mission has obtained at least one consent order against such a bank,
In the Matter of Lone Oak State Bank, 4 CCH Consumer Credit
Guide, U99,671.
10 80 Stat. 1046 (1966).

powers of the Federal Trade Commission under the 
Federal Trade Commission Act are available to 
the Commission to enforce compliance by any per
son with the requirements imposed under this title,
irrespective of whether that person is engaged in 
commerce or meets any other jurisdictional test in 
the Federal Trade Commission A ct.17

In proceedings involving Truth in Lending viola
tions, therefore, the FTC  has available the entire 
arsenal of procedural and substantive enforcement 
weapons in the Truth in Lending Act, as well as 
those in the FTC Act. At the same time, the FTC 
is not subject to the jurisdictional limitations imposed 
by the latter Act. One Federal court has already 
ruled that the FTC may require affirmative dis
closures to be made in addition to those imposed by 
the Truth in Lending Act when such a remedy bears 
a reasonable relationship to the violation.18 In an
other FTC Act case, not involving Truth in Lending 
but highly pertinent to it, the court upheld an FTC 
order requiring the respondent seller of home im
provement products to disclose to credit customers 
that their contracts of indebtedness would be as
signed to finance companies or other third parties.10

Especially relevant to consumer finance companies 
is the F T C ’s Consumer Credit Policy Statement 
No. 1. This statement not only defines terms such 
as “ easy credit,”  “ liberal terms,” and “ easy pay plan,” 
but also specifies five characteristics consumer credit 
must possess if offered or advertised by vendors or 
creditors using these terms.20 According to the 
Policy Statement, the definitions recognize the in
herent conflict between “ high-risk credit” and “ low- 
cost credit.”

It is reasonable to believe that FTC enforcement 
practices and policies in the consumer finance area 
will be of increasing significance to bank holding 
companies and their affiliates as they continue to ex
pand the range of their nonbanking activities geo
graphically and functionally.21

The Special Problem of Dealer Paper Banks 
face a particularly difficult compliance problem when 
discounting consumer installment contracts for such 
business customers as automobile dealers, furniture

11 82 Stat. 150 (1968). (Emphasis added.)
^  Leon A. Tashof v. F. T. C„ 437 F. 2d 702 (D. C. Cir., 1970). In 
this case, even though the Truth in Lending Act does not itself re
quire oral disclosures and does not require any disclosures at all 
where credit sales with specified minimum dollar finance charges 
are imposed, the FTC order required both disclosures of such mini
mum charges and, in addition, certain oral disclosures to be made.
10 All State Industries of North Carolina, Inc. v. F. T .C . (4th Cir. 
1970), 4 CCH Consumer Credit Guide, 5199,765.
20 4 CCH Consumer Credit Guide, f30,251.
-1 The number of FTC enforcement actions in the Truth in Lending 
area increased sharply in 1971 as compared with 1970 (fiscal year 
basis). Formal complaints rose from 2 to 29. The number of all 
consumer protection complaints issued in 1971 was 208, as compared 
with 207 in 1970 and 192 in 1969. The FTC has announced that it 
anticipates even greater enforcement measures in 1972. 4 CCH 
Consumer Credit Guide, Report No. 75, September 21, 1971.

4 MONTHLY REVIEW, JANUARY 1972Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

January 1972



stores, appliance retailers, and the like. The problem 
arises from three provisions of the Truth In 
Lending Act. Section 130(d) clearly imposes lia
bility on assignees of dealer paper under certain 
circumstances.22 In addition to this, however, the 
definition of “ creditor” in the Act implies even more 
extensive liability,23 and this implication is rein
forced by Section 131.24

Section 130(d) provides, in substance, that any 
consumer not receiving full and accurate disclosures 
from the retail merchant from whom he has made 
a credit purchase may, if two conditions are present, 
bring his action for money damages against the bank 
or other financial institution that takes an assignment 
of the installment contract from the original creditor. 
The first condition is that the transaction must in
volve creation of a security interest in real property 
of the consumer. For purposes of Truth in Lending, 
such an interest may arise not only by deliberate de
cision of the parties but also by operation of law. 
Examples are where mechanics’ or materialmen’s 
liens attach, or where a confession of judgment 
clause meeting certain requirements is included in 
the note signed by the customer.

The second condition is that the bank or its sub
sidiaries or affiliates (which of course includes bank 
holding companies and their subsidiaries) be engaged 
in a “ continuing business relationship” with the 
original creditor, either at the time the credit was 
extended or at the time of the assignment.

Two defenses are written into Section 130(d) for 
the protection of assignees, but only one of these is 
likely to be of much practical value. The first, and 
less important, exists where the assignment is in
voluntary (for example, where the assignor takes 
bankruptcy). The second defense is of major sig

22 “Any action which may be brought under this section against 
the original creditor in any credit transaction involving a se
curity interest in real property may be maintained against any 
subsequent assignee of the original creditor where the assignee, 
its subsidiaries, or affiliates were in a continuing business re
lationship with the original creditor either at the time the 
credit was extended or at the time of the assignment, unless 
the assignment was involuntary, or the assignee shows by a 
preponderance of evidence that it did not have reasonable 
grounds to believe that the original creditor was engaged in 
violations of this chapter, and that it maintained procedures 
reasonably adapted to apprise it of the existence of any such 
violations.” 82 Stat. 157 (1968).
28 “ The term ‘creditor’ refers only to creditors who regularly 
extend, or arrange for the extension of, credit for which the 
payment of a finance charge is required, whether in connec
tion with loans, sales of property or services, or otherwise. 
The provisions of this title apply to any such creditor, irrespec
tive of his or its status as a natural person or any type of 
organization.” (Emphasis added.) 82 Stat. 147 (1968).
24 “ Except as provided in section 125(c) and except in the case
of actions brought under section 130(d), in any action or pro
ceeding by or against any subsequent assignee of the original 
creditor without knowledge to the contrary by the assignee 
when he acquires the obligation, written acknowledgment of 
receipt by a person to whom a statement is required to be 
given pursuant to this title shall be conclusive proof of the 
delivery thereof and, unless the violation is apparent on the 
face of the statement, of compliance with this chapter. This 
section does not affect the rights of the obligor in any action 
against the original creditor.” 82 Stat. 157 (1968).

nificance, however, because it enables the assignee 
to avoid liability entirely, even where the original 
creditor was clearly at fault. Liability is avoided if 
the following is shown by a preponderance of the 
evidence : (1 ) that the assignee did not have rea
sonable grounds to believe that the original creditor 
was violating the law; and (2 ) that it (the assignee) 
maintained procedures reasonably calculated to dis
cover such violation.

Banks and other financial institutions regularly 
purchasing installment contracts from retail dealers 
may have far more extensive liability for erroneous 
or inadequate disclosures by such dealers than that 
imposed by Section 130(d ). Conceivably, courts 
may treat the assignee financial institutions as 
“ creditors” themselves in these transactions, regard
less of whether the two conditions imposed by 
Section 130(d) are present. This is because the 
Truth in Lending Act defines “ creditor”  to mean a 
natural person or an organization . . who regularly 
extend [s], or arrange [s] for the extension of, credit 
for which the payment of a finance charge is re
quired. . . .”

In light of this broad, inclusive definition, the 
question may well arise whether an assignee financial 
institution is, in reality, the “ creditor” in most of 
the larger installment purchases. Typically, these 
are situations where automobile dealers or appliance 
retailers, as a matter of regular practice, com
municate with banks or other financial institutions 
to request credit information about the consumer 
before agreeing to sell to the consumer on credit, and 
where these retailers in the regular course of business 
assign such contracts to the financial institutions 
furnishing the requested information. Under these 
circumstances, it might well be argued that the retail 
dealer is an “ arranger,” and that both the dealer and 
the assignee financial institution are “ creditors” in 
the transaction. Under this theory, the assignee fi
nancial institution would be equally liable with the 
retailer for money damages, court costs, and at
torneys’ fees. Support for such an argument may 
be found in Section 131 of the Act. It provides that 
except in the case of actions brought under Section 
130(d), when an action is brought against an as
signee the consumer’s signed statement acknowledg
ing receipt of Truth in Lending disclosures is con
clusive proof of compliance by the assignee unless 
one of two conditions exists. These are that the 
violation is apparent on the face of the statement, or 
that the assignee had actual knowledge that the con
sumer did not in reality receive the disclosures.

Litigation or additional legislation will very likely
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be necessary before the nature and extent of liability 
on the part of assignee financial institutions is finally 
determined. In a prepared statement before the Na
tional Commission on Consumer Finance on June 23,
1971, the Chairman of the Federal Trade Com
mission asserted that . . if Section 130(d) were 
amended to expressly extend civil liability to all as
signees, it would have an immediate corrective effect 
upon many millions of dollars of installment credit 
sales.”  Clearly, however, even now the statute places 
a great premium on the maintenance of effective pro
grams by financial institutions to monitor compliance 
by retail dealers with whom they maintain a regular 
course of business relationships. Identical letters 
were sent to all insured banks bv the three Federal 
bank supervisory agencies in the summer of 1971 
advising as follows:

Banks should take appropriate measures to see 
that they do not purchase or accept as collateral 
dealer paper concerning which the customer has 
not received a complete and accurate disclosure 
statement and rescission notice where applicable. 
The bank may be subject to whatever defenses or 
damage claims the customer may have under the 
Truth in Lending Act with regard to such paper.

Regulating Consumer Credit Advertising All
types of consumer credit advertising are tightly 
regulated by the Truth in Lending Act and by 
Regulation Z of the Federal Reserve System. In 
fact, Congress would have been more accurate if 
it had designated the statute the “ Truth in Lending 
and Advertising Act.”

Requirements governing the format of consumer 
credit ads are conditioned by the general rules ap
plicable to direct, person-to-person disclosure state
ments that must be given to individual consumers. 
Thus, the Annual Percentage Rate (A P R ) must 
be printed clearly and conspicuously, and other in
formation contained in an ad must not be used in 
such a manner as to mislead or confuse the customer, 
nor to contradict or obscure disclosure of the A P R .25 
Moreover, the terminology specified in Sections 226.7 
and 226.8 of Regulation Z, dealing respectively, with 
open-end and closed-end disclosures in individual 
transactions, must be used in the advertising of con
sumer credit.26

Not all advertisements are regulated, however. In 
order to be subject to Truth in Lending, an ad must 
possess two characteristics. It must both promote an 
extension of consumer credit and include one or more 
specific credit terms. If it is not a “ commercial mes
sage” involving an offer of consumer credit or 
soliciting the use of a credit plan, the advertising re-

25 4 CCH Consumer Credit Guide, f30,665.
26 4 CCH Consumer Credit Guide, ^30,620; 30,174.

quirements do not apply.27 If published materials 
are “ educational in nature” and are not intended to 
be “ commercial messages”  soliciting the use of con
sumer credit, they are not required to conform to 
Regulation Z .28

Once an ad meets the above criteria, however, the 
coverage of Regulation Z is extremely broad. The 
term “ advertisement” is defined to include any com
mercial message transmitted by means of any of the 
following media: by newspaper, magazine, leaflet, 
flyer, or catalog; by radio, television, or public ad
dress system ; by direct mail literature or other 
printed material; by means of any interior or exterior 
sign or display; in any window display; or in any 
point-of-transaction literature or price tag which is 
delivered or made available to a customer or pros
pective customer in any manner whatsoever.29

A  basic postulate underlying the regulation of con
sumer credit advertising is the belief that a sub
stantial portion of all consumer purchases is induced 
by advertised credit terms. A  second assumption is 
that if all relevant information is required to be in
cluded in advertising, consumers will be able to shop 
more effectively among alternative sources of credit. 
Another important objective is the prevention of 
“ bait” ads.

Preventing “Bait” Advertising T o eliminate en
tirely ads designed to lure customers to the premises 
of creditors or vendors who do not in fact make 
available advertised credit terms to the public on a 
general basis, two outright prohibitions are imposed 
on all consumer credit advertising. First, no ad may 
state that a specific periodic consumer credit amount 
or installment can be arranged unless the creditor 
usually and customarily arranges credit payments or 
installments for that period and in that amount. 
Second, no ad may state that a specified down pay
ment is required in connection with any extension 
of consumer credit unless the creditor usually

27 4 CCH Consumer Credit Guide, f30,254; 30,215.

28 4 CCH Consumer Credit Guide, ii30,215; 30,336. However, a pro
spectus whereby a public utility proposed to offer stock to em
ployees was ruled subject to Truth in Lending advertising provi
sions even though the employees themselves were not required to 
pay any finance charge. The utility permitted them to pay 10 
percent down payment and pay the balance due over the next 18 
months. Although the employees executed a note for the balance 
payable to a bank, the utility paid the entire finance charge. The 
Board’s ruling that Truth in Lending applied was based on its 
four-installment rule. The present legal status of the four-install
ment rule is clouded because of differing rulings regarding its 
legality by different Federal courts, as discussed in Part I.

29 12 C.F.R. 226.2(b). (Emphasis added.) The FTC has ruled that 
oral responses to questions asked by individual consumers are not 
“advertisements” for Truth in Lending purposes. However, such 
oral misrepresentations are regarded by the FTC as “unfair and 
deceptive acts or practices subject to Section 5 of the FTC Act.” 
Representative Leonor K. Sullivan (D.-Mo.) has alleged that some 
banks are quoting rates of 4 percent over the telephone when, in 
reality, actual Annual Percentage Rates are double the alleged oral 
rate. Washington Financial Reports, June 28, 1971, p. A-2.
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and customarily arranges down payments in that 
amount.30

Going beyond these general prohibitions, the rules 
governing consumer credit advertising become both 
complex and specific. They also differ greatly de
pending upon whether open-end or closed-end credit 
is being advertised. Moreover, required disclosures 
in advertising are not necessarily the same as the 
direct creditor-to-debtor disclosures that must be 
given pursuant to Regulation Z.

Advertising Open-end Credit Plans No adver
tisement for open-end plans may include any specific 
credit term unless the same ad clearly and con
spicuously sets forth all of the following items:

(1) An explanation of the time period, if any, 
within which any credit extended may be repaid 
without a finance charge;
(2) The method of determining the balance upon 
which a finance charge will be imposed;
(3) The method of determining the amount of the 
finance charge, including any minimum or fixed 
amount which may be imposed as a finance charge;
(4) Where periodic rates (i.e., 1%  percent per 
month) are used to compute the finance charge, 
each such rate, the range of balances to which it 
is applicable, the corresponding annual percentage 
rate, and the periodic rates expressed as annual 
percentage rates;
(5) The conditions under which any other charges 
may be imposed, and the method by which they 
will be determined; and
(6) The minimum periodic payment required.31

Because it is usually impractical, if not impossible, 
to include all of this information in an ad, most ad
vertisers try to mention credit possibilities in ways 
that do not trigger full disclosure requirements. An 
example is the word “ Terms,” which may be used 
in a credit ad without other disclosures, provided 110 
specific credit provisions are included.32 The phrase 
“ Spread the Payments for as Long as 24 Months” 
may also be used without additional disclosures. 
However, it has been held that “ A  Small Monthly 
Service Charge on the Remaining Balance” is both 
a statement of the conditions under which a finance 
charge may be imposed and of the method of de
termining the balance upon which a finance charge 
may be imposed, either of which standing alone 
would call for full statement of all required open-end 
credit terms 33

A  more troublesome problem in open-end ad
vertising involves the use of such phrases as “ No

30 82 Stat. 158 (1968).
81 C.F.R. 226.10(c).
32 4 CCH Consumer Credit Guide, 1130,308.
33 Two rulings by the Board’s staff provide especially useful insights
into the reasoning underlying open-end advertising regulations. They 
are printed in 4 CCH Consumer Credit Guide, 1)30,418, and 30,223.
In brief, these rulings take the position that the purpose of the 
advertising regulations is to insure that the specific credit terms 
available to the customer are detailed in credit ads. In reality, as 
suggested above, the requirements imposed by the Truth in Lending
Act have had just the opposite effect.

Payment Until Spring of ’72,”  “ No Payment ’til 
March,” or “ Charge it on your account— it will not 
be billed on your account until February” when, in 
reality, finance charges are assessed for the period 
between the purchase and the initial payment. The 
Federal Reserve Board staff’s position is that neither 
Regulation Z nor the Act requires open-end adver
tising to state that finance charges accrue during 
this period even though the very same phrases used 
in advertising closed-end credit clearly do require full 
accompanying closed-end disclosures 34 However, 
using the general regulatory authority granted by 
Section 5 of the Federal Trade Commission Act, the 
FTC has required at least one major retail seller to 
disclose that finance charges are imposed during the 
deferred period.35 A  consent order signed by the re
tailer was based upon an FTC complaint alleging 
that the advertised claims of “ no monthly payment 
until”  a future date has misled credit customers to 
believe that no finance charge would be imposed 
until the first installment date.
Advertising Closed-end Credit Plans T o en
courage advertising of the Annual Percentage Rate 
in closed-end transactions, such rate may be adver
tised without the inclusion of any other required in
formation even though it may not be used in open- 
end ads without including all other required infor
mation. This is one, but only one, of the many im
portant differences between the rules governing ad
vertising of open-end and closed-end credit.

The basic principle in advertising closed-end 
credit is that if the ad states either (1 ) the amount 
of the down payment required or that no down pay
ment is required, (2 ) the amount of any installment 
payment, (3 ) the dollar amount of the finance 
charge, (4 ) the number of installments, (5 ) the 
period of repayment, or (6 ) that there is no charge 
for credit, then all of the following information must 
be included using the terminology prescribed in 
Section 226.8 of Regulation Z :

(1) The cash price or the amount of the loan, as 
applicable;
(2) The amount of the down payment required, 
or that no down payment is required, as applicable;
(3) The number, amount, and due dates or period 
of payments scheduled to repay the indebtedness 
if the credit is extended;
(4) The amount of the finance charge expressed 
as an annual percentage rate; and
(5) Except in the case of the sale of a dwelling 
or a loan secured by a first lien on a dwelling to 
purchase that dwelling, the deferred payment price 
or the sum of the payments, as applicable.36

34 4 CCH Consumer Credit Guide, 1130,344. The reasoning is that in 
open-end transactions the phrase “ No Payment ’til March” is 
equivalent to saying “ Charge It— Your Purchase Will Not Be Billed 
Until March.”
35 4 CCH Consumer Credit Guide, f 99,346 (September 28, 1971).
38 12 C.F.R. 226.10(d).
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ADVERTISING GLOSSARY

Requiring No Other Disclosures

OPEN-END CREDIT

1. "C h a rge  accounts a v a ila b le " 5. "O p en  y o u r a ll-p u rp o se  charge 9. "P u t a ll y o u r purchases on a 30-
2. "O p e n  a revo lv ing  budge t account and  just say charge i t " d ay  no ca rry ing  charge accoun t"

a ccoun t" 6. " A ll  m a jo r c re d it cards hon o re d " 10. "Y o u r f irs t ins ta llm en t [d o  not
3. "Jus t say charge i t " 7. "X  charge card h ono red" use 'p a ym e n t' unless you sta te
4. "S ho p p in g  d o lla rs  go  fu rth e r when 8. "Use our conven ien t charge p la n " 'm o n th ly  p a y m e n t'] begins in

you use branch X charge-a ll June "
charge ca rds"

CLOSED-END CREDIT

1. "18%  A nnua l Percentage Rate" 7. "O n  the spot f in a n c in g " 12. "A rra n g e  lo w  term s fo r  ins tan t
2. "L o w , lo w  f in a n c in g " ; " lib e ra l 8. "Easy m onth ly  p aym en ts" c re d it"

budge t te rm s" 9. "C onven ien t c red it can be a r  13. "L o w  D ow npaym en t accep ted"
3. "B a n k  fin an c in g  a v a ila b le " ra n g e d " 14. "9 0  days (3 paym ents) same as
4. "F inanc ing  by XYZ B ank" 10. "F inanc ing  a v a ila b le " cash"
5. "Terms a rra n g e d " 11. "Term s to  f i t  yo u r b u d g e t" 15. "N o  finance  charges i f  pa id  in
6. "S to re  fin a n c in g " 4 ins ta llm en ts "

Requiring Full Disclosure

OPEN-END CREDIT

1. "N o  d o w n p a y m e n t" 3. "$5 0  d o w n " 5. "18%  fin a n c in g "
2. "Y o u  d o n 't need cash"; 4. "P ay  $9 a m o n th "; "U p  to  $50 6. "Less than  2% per m o n th "

"Leave yo u r pocketbook a t hom e" m o n th ly " 7. "M in im u m  paym ent $ 10 "

CLOSED-END CREDIT

1. "$ 5 0  D o w n " 6. "2 0  insta llm ents o f $10 each" 12. "N o  charge fo r  c re d it"
2. "N o  m oney d o w n " 7. "F inance fo r  under $ 100 " 13. "N o  cash needed"
3. "N o  d o w n p a y m e n t" 8. "$ 5  f in a n c in g " 14. "100%  fin an c in g  a v a ila b le "
4. "$ 9  a m o n th " 9. "Less than $100 in te re s t" 15. "N o th in g  to  pay un til Ju ne "
5. "$ 5  per w e e k " 10. "3 0  equa l paym en ts" 16. "N o  paym ent u n til A u g u s t"

11. "3 6  m onths to  p a y "

Tw o closed-end advertising issues have already 
generated a substantial body of quasi-metaphysical, 
semantic lore. These revolve around the questions 
whether and when a representation has in fact been 
made that no down payment is required, and when a 
statement has been made of the “ period of repay
ment.”

Down Payment or No Down Payment: That is 
the Question One of the simpler decisions in 
this area is the FTC staff’s conclusion that use of 
the phrase “ Leave Your Pocketbook at Home” is 
synonymous with a “ no down payment” claim, and 
that therefore the required closed-end information 
must be included in the ad.

A  distinction has been drawn, however, between 
“ You May Defer Your First Instalment Until 
February” and “ You May Defer Your First Pay
ment Until February.” It has been held that the 
former may be used in closed-end ads without

triggering full disclosure because the reference is to 
installment payments in general. The latter expres
sion is regarded as the equivalent of a statement that 
no down payment is required, hence calling for full 
disclosure.37

This leads into the “ 90% financing” and “ 100% 
financing” series of rulings. The latter is always 
tantamount to a representation of “ No Down Pay
ment” and therefore requires disclosure of other 
credit terms.38 Whether “ 90% financing” does or 
does not require disclosure depends on what else is 
in the ad. The rationale underlying this distinction 
has been stated as follows:

Where a cash price of an item is given in an ad 
as well as a statement such as “ 90%  financing,” by 
implication a statement has been made of the dollar 
amount of the downpayment and full disclosure of 
credit terms would be required. On the other 
hand, a lender advertising “ 90%  financing” where 
no cash price is given would not be required to

37 4 CCH Consumer Credit Guide, 30,22 3.
38 4 CCH Consumer Credit Guide, ^30,601.

8 MONTHLY REVIEW, JANUARY 1972Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

January 1972



state the additional disclosure since no dollar 
amount of downpayment is determinable from the 
ad.39

The “Period of Repayment” D o phrases such as 
“ Pay Weekly,”  “ Pay Monthly,” or “ Up to Two 
Years to Pay” state a period of repayment and re
quire full disclosure? It has been held that the first 
two phrases do not, in and of themselves, require 
additional disclosures regardless of whether closed- 
end or open-end plans are invloved. Insofar as 
closed-end plans are concerned, the requirement of 
disclosure depends upon whether the total period of 
repayment of the credit extension is stated (for ex
ample, “ 3 Years to Pay” ) and not the interval of 
each installment.40 Writh regard to open-end plans, 
the “ period of repayment” requirement refers to the 
normal “ free-ride” period during which any credit 
extended may be paid without incurring a finance 
charge.

The rule is different for “ Up to Two Years to 
Pay,” however. This phrase does require all ad
ditional disclosures if used in connection with closed- 
end credit, but does not require other disclosures if 
used to promote open-end plans41 However, ad
vertising the phrase “ No carrying charge if you pay 
off your account within 30 days” does require the ad
vertiser to make full open-end disclosures in the ad.42

An Advertising Glossary T o aid those who 
must comply with the baffling maze of advertising 
regulations, the FTC has compiled a list of terms 
requiring, or not requiring, as the case may be, ad
ditional disclosures in advertising open-end and 
closed-end credit. This list is shown in the table of 
advertising terms appearing on the opposite page.

Liability A m ong the many important differences 
between Truth in Lending provisions governing in
dividual disclosure requirements, on the one hand, 
and those relating to advertising, on the other, are 
the liability features. It is clear that every adver
tiser is subject to Truth in Lending, whether or not 
he himself is engaged in extending or arranging for 
credit. The test is whether the advertisement pro
motes consumer credit, not whether the advertiser

39 4 CCH Consumer Credit Guide, 1130,407.
40 4 CCH Consumer Credit Guide, 1130,046; 30,185.
41 4 CCH Consumer Credit Guide, 1130,185.
42 4 CCH Consumer Credit Guide, 1130,723.

is a consumer creditor or arranger. Advertising 
agencies, trade associations, manufacturers, and even 
Government agencies such as FH A  must comply 
with Truth in Lending advertising requirements.43 
Some protection against liability is afforded adver
tising media by Section 145 of the Act, however. It 
provides that:

There is no liability under this chapter on the part
of any owner or personnel, as such, of any medium
in which an advertisement appears or through
which it is disseminated.44

Moreover, in Jordan v. Montgomery Ward & Co., 
Inc. it was held that private actions for money 
damages may not be brought based on violation of 
the advertising provisions above.45 It thus appears 
that enforcement of the advertising provisions is by 
administrative action of the various Federal agencies 
designated in the Act and by the Department of 
Justice where intentional violations occur.

Possible Changes in Advertising Regulations In
its Annual Report on Truth in Lending for the year
1970, the Board of Governors advised Congress that 
creditors continue to complain that the advertising 
provisions of the Truth in Lending Act have the 
effect of discouraging the advertising of credit terms, 
thereby limiting the consumer’s ability to shop 
for credit. Without advertising, consumers must 
physically go from creditor to creditor to obtain in
formation to compare credit costs— certainly an un
desirable state of affairs.

It seems clear that the present complex network 
of rules, regulations, and interpretations, with differ
ing effects depending upon whether open-end or 
closed-end credit is advertised, should be revised and 
simplified if at all possible. It is understood that 
this important problem is now receiving the close 
attention of the Truth in Lending staff of the Board 
of Governors.

William F. Upshaw

43 4 CCH Consumer Credit Guide, 1130,254; see also the FTC’s con
sent order against Chrysler Corp. and its advertising agency, Young
& Rubicam, 4 CCH Consumer Credit Guide, 1199,750.

44 82 Stat. 159 (1968).

43 317 F. Supp. 948 (September 9, 1970), affirmed by United States 
Court of Appeals for the Eighth Circuit, 4 CCH Consumer Credit 
Guide, 1199,502 (May 3, 1971); petition for certiorari denied October 
12, 1971, 4 CCH Consumer Credit Guide, 1199,322 (October 26, 1971). 
However, in the case of Garza v. Chicago Health Clubs, Inc., 4 CCH 
Consumer Credit Guide, 1199,384 (July 29, 1971), the district court 
assumed, without deciding, that a consumer may bring a civil action 
for an injunction to prevent fraudulent credit advertising in viola
tion of Regulation Z.

Part III, the final article in this series, will appear next month and will cover the following 
subjects: (1 ) elements of an internal Truth in Lending compliance program for banks; (2 ) prin
cipal features of the Fair Credit Reporting Act; (3 ) important recent and pending legislation in
volving bank credit cards; and (4 ) the work of the National Commission on Consumer Finance.
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