
DIGEST OF DECISIONS BELAIIM TO NATIONAL BANKS

[The following Federal cases were reported in vois. 263-267, and pages 1 to 485, vol. 268, United States
Reports and vols. 1 to 6 Federal Reporter, second series. In addition to the Federal cases, 23 selected
State cases have been taken from the Atlantic, Pacific, Northeastern, Northwestern, Southern, and
Southeastern Reporters, and one from the New York Supplement]

CAPITAL STOCK

RESTORATION OF IMPAIRED CAPITAL

Bank selling stockholder's stock to collect assessment ordered to strengthen capital held
not entitled to personal deficiency judgment against stockholder.

(N. C. Sup. 1925.) Bank which assessed its stockholder pursuant to Banking
Law, 1921, section 25a, as added by Public Laws Extra Session, 1921, chapter
56, section 3 (similar to National banking act (U. S. Comp. St. sec. 9767))
to strengthen its impaired capital, held not entitled to personal judgment
against stockholder for amount of assessment in excess of sum realized
from sale of his entire stock pursuant to section 3; its remedy being
restricted to a sale of stockholder's stock. (Elon Banking & Trust Co. v.
Burke, 126 S. E. Rep. 163; 89 N. C. 69.)

Phrase "payable in cash" as found in amendment to general banking act construed.
(N. C. Sup. 1925.) Under Banking Law, 1921, section 25a, as added by

Public Laws Extra Session, 1921, chapter 56, section 3, providing that the
assessment levied against the stockholder to strengthen impaired capital
is "payable in cash," the quoted phrase means the amount of the assess-
ment is presently due, and its payment presently enforceable, but only
by the methods the statute specifies, to wit, a sale of the stock. (Ib.)

CHECKS

Bank is liable for knowingly permitting agent to control funds of principal.
(U. S. C. C. A. 1925.) A bank which, with knowledge that funds belong to

a principal, permits an agent to deposit them to his own credit and with-
draw them by his individual checks for his own uses, is liable to the principal
if the agent embezzles the funds, unless he acted within the apparent scope
of his authority, or the principal, with knowledge of his acts, permitted or
ratified the same. (Oklahoma State Bank v. Gallon Iron Works & Mfg.
Co., 4 Fed. Rep., 2d series, 337.)

Estoppel—Requisites of equitable "estoppel," stated.
(U. S. C. C. A. 1925.) To constitute an "estoppel," in the absence of false

representations by the party sought to be estopped, he must have been
guilty of such conduct as to have given the person pleading the estoppel
reason to believe that a state of facts existed inconsistent with those now
asserted against him and in reliance on which he acted. (Ib.)

Plaintiff held, not estopped to assert liability of bank for sums embezzled by its agent
through unauthorized acts of the bank.

(U. S. C. C. A. 1925.) Evidence held to show that plaintiff had no knowledge
that defendant bank was discounting warrants payable to plaintiff on
indorsement by its agent, placing the proceeds to-fche credit of the agent,
and permitting him to withdraw the same on his personal checks, and that
plaintiff was not estopped to assert defendant's liability for the amount
in that manner embezzled by the agent. (Ib.)

Interest—On recovery for money converted or due on an implied contract, plaintiff is
entitled to interest.

(U. S. C. C. A. 1925.) On recovery on an implied contract for payment of
money or for conversion of money, plaintiff is entitled to interest. (Ib.)
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Bankruptcy trustee held not entitled fo recover fund which had legally vested in another
before bankruptcy.

(U. S. D. C. 1924.) Where a bank received and credited to a depositor a
check given by another depositor which had funds sufficient to pay it,
and which, so far as the bank knew, was solvent, though in fact insolvent,
the transaction between the parties was completed and the bank was
required to apply so much of the drawer's funds as necessary to the pay-
ment of the check, and the fact that it failed to do so does not entitle the
trustee of the drawer, on its subsequent bankruptcy, to claim the fund.
(In re Smith, Lockhart & Co., trustee in bankruptcy, v. Mercantile Trust
& Deposit Co., 3 Fed. Rep., 2d series, 444.)

Bank held to have made illegal disbursement of funds of bankrupt estate.
(U. S. D. C. 1924.) On the day of bankruptcy but before the filing of the

petition and without knowledge of its insolvency, the bank in which
bankrupt was a depositor received checks given by it through the clearing
house and charged the same to its account. By the clearing-house rules
it had the riglrt>to return the checks at any time before 12 o'clock, and by
custom the time limit might be waived and return permitted up to the
time of closing of the exchange for the day. Learning of bankrupt's
embarrassment and fearing that it might not have sufficient funds of
bankrupt because of uncollected checks deposited, the bank sought and
received permission to return the checks and duly credited them to bank-
rupt's account. This was after 12 o'clock and after filing of the petition.
Later, finding that it had sufficient funds, the bank refunded the amount of
the checks to the presenting banks. Held, that the waiver of the time
limit by the presenting banks and acceptance of return of the checks put
the parties in the same position as when the checks were first presented;
that the bank was not legally bound to make the refund and was without
right to do so from funds which then belonged to the bankrupt estate. (Ib.)

CERTIFICATION OF CHECKS

Drawer discharged of liability on check, where payee caused it to be certified by bank
on which it was drawn.

(U. S. C. C. A. 1925.) Drawer was discharged of liability on check given
in payment of goods, in view of General Laws, Massachusetts, chapter 107,
sections 210, 211, where payee caused check to be certified by bank on
which it was drawn, which deducted and charged drawer's account wjlth
amount thereof and then closed its doors, and drawer lost any dividends
to which he would have been entitled on amount of check. (Linsky v.
United States, 6 Fed. Rep., 2d series 869.)

Drawer of check, certified at his request before delivery, may stop payment to payee
obtaining check by fraud.

(N. J. App. 1924.) A drawer of a check, which has been certified at his
request before delivery, may recall the same and require the certifying
bank to refuse payment to the payee named therein, if such payee is not
a bona fide holder for value, but has obtained the check by fraud per-
petrated by him upon the maker. (Sutter v. Security Trust Co., 126
Atl. Rep. 435.)

Rule stated as to defenses open to bank sued by payee of check, certified at request of
drawer, but who has stopped payment.

(N. J. App. 1924.) Upon suit by the payee named in the check against the
certifying bank upon its refusal to pay, after notice from the drawer to
stop payment, for reasons showing the payee not to be a bona fide holder
thereof for value, the bank can urge and have the benefit of any defense
that the drawer could have against such payee, establishing that such
payee obtained the instrument, or any signature thereto, by fraud, duress,
or force and fear, or other unlawful means, or for an illegal consideration.
(Ib.)

Rule stated as to right of drawer of check, certified at his request, to stop payment
as against indorsee not in due course.

(N. J. App. 1924.) The right of the maker of a check, certified at his request
before delivery, is the same against an indorsee holder, who is not a holder
in due course, as is his right to stop payment against the payee who is not
a bona fide holder for value. (Ib.)Digitized for FRASER 
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Drawer of check, certified at his request before delivery, can not stop payment as
against bona fide holder; drawer of check, certified after delivery at request of payee
or holder, can not slop payment.

(N. J. App. 1924.) Such rule has no application to a certified check held by
a payee who is a bona fide holder for value, nor to a holder in due course,
although certified at the request of the drawer before delivery, nor where
the check, after delivery, is certified at the request of the payee or holder,
db.)

CLEARING HOUSE

Time of payment-of checks presented through clearing house.
(U. S. D. C. 1924.) In contemplation of law, payment of checks presented

through a clearing house has not been made until expiration of the time
within which, under the clearing-house rules, the presenting banks are
bound, on demand, to accept their return. (In re Smith Lockhart & Co.,
Trustee in Bankruptcy v. Mercantile Trust & Deposit Co., 3 Fed. Rep.
2d series, 444.)

Clearing-house rules may be waived.
(U. S. D. C. 1924.) The rules made by the members of a clearing house for

their mutual convenience and protection may be waived by the bank
which they aim to protect. (Ib.)

Clearing-house rules may have a bearing on rights of outside parties.
(U. S. D. C. 1924.) While the rules of a clearing house are not of their own

force binding on persons not members, such rules and the practice under
them may have a bearing on rights of third persons. (Ib.)

COLLATERAL SECURITIES

Maker not entitled by virtue of his equitable right of set-off as against payee to have
action stayed until indorsee has exhausted other collateral held by it as security
for debt.

(U. S. Sup. 1925.) A note made to the order of a bank in which the maker
had a deposit was indorsed by the payee to another bank as partial secur-
ity for a larger indebtedness owed by the first bank to the second. The
payee bank became insolvent and the indorsee sued the maker on the
note. Held that the maker was not entitled, merely in virtue of his
equitable right of set-off as against the payee, to have the action stayed
until the indorsee had exhausted other collateral held by it as security
for the debt owed it by the payee—at all events, not in the absence of the
payee as a party. 294 Fed. 798, affirmed. (Sowell v. Federal Reserve
Bank of Dallas, 268 U. S. R. 449.)

Factors.—One advancing money to pay for property and taking title is owner as to
third parties.

(U. S. C. C. A. 1925.) Where one pays for and takes title to goods bought,
he acquires the rights of an owner thereof, though the goods were bought
at the instance of and for the ultimate use and profit of another, who by
agreement is entitled to acquire ownership by complying with stated
conditions. (Sugarland Industries et al. v. Old Colony Trust Co., Old
Colony Trust Co. v. Sugarland Industries, 6 Fed. Rep., 2d series, 203.)

Factors.—Trust certificates held to recognize ownership of bank.
(U. S. C. C. A. 1925.) Defendant, a sugar refiner, contracted with an im-

porter of raw sugar to receive and make advances on sugar imported,
refine and market the same, and account for the proceeds, less its advances,
and refining, handling, and selling charges. Complainant bank advanced
the money to pay for certain cargoes imported, and took title thereto,
which it transferred to defendant, on payment by it of the agreed advances,
taking a trust receipt for each cargo, providing that it should be refined
and sold by defendant, and the proceeds accounted for to complainant,
after deducting the charges in accordance with defendant's contract with
the importer. Held, that as to each cargo there was a separate contract,
that as between complainant and defendant complainant was the owner
of the sugar, and that defendant was without right to deduct from the
proceeds any indebtedness due it from the importer arising out of the con-
tract between them. (Ib.)Digitized for FRASER 
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Contract that security given for a debt should be held for any other indebtedness of
the debtor held valid.

(U. S. C. C. A. 1925.) Where complainant bank advanced money to pay
for cargoes of sugar imported, taking title thereto as security, a provision
of the contract with the importer that it should also hold such title as
security for any other indebtedness of the importer to it held valid and
enforceable, as against a third party having claims against the importer.
(Ib.)

COLLECTIONS

Effect of waiver or presentment, notice of nonpayment and diligence in collecting
stated.

(U. S. Sup. 1925.) Failure to present a promissory note for payment at the
payee bank, where it was payable and where the maker had sufficient funds,
or to give notice of dishonor, held not a defense to an action against the
maker by the indorsee holder, in view of provision in the note waiving
"protest, notice thereof and diligence in collecting," and the negotiable
instruments law in Texas, giving effect to such provisions. (Sowell v.
Federal Reserve Bank of Dallas, 268 U. S. R. 449.)

Indorsement of checks in blank and deposit for transmission and collection held not
to transfer title to bank.

(U. S. C. C. A. 1925.) Where checks were indorsed in blank and deposited
for transmission and collection, and bank credited customer's account,
subject to right to charge checks back if payment was not received, title
to checks was not transferred to bank. (First Nat. Bank of Denver v.
Federal Reserve Bank of Kansas City, Mo., 6 Fed. Rep., 2d series, 339.)

Bank accepting check for collection undertakes collection as independent contractor,
and there is no privity between owner of check and correspondent bank.

(U. S. C. C. A. 1925.) Initial bank, accepting check for collection, under-
takes collection as independent contractor, in absence of statute or contract
to contrary, and there is no privity of contract between owner of check
and initial bank's correspondent. (Ib.)

Bank may agree to receive check for transmission, and become responsible only for
good faith and discretion in choice of its agent.

(U. S. C. C. A. 1925.) Duties and responsibilities of bank receiving check for
collection depend on contract with owner of check, and it may agree to
receive check solely for transmission to its correspondent, and thus become
responsible only for good faith and due discretion in choice of agent. (Ib.)

Distinction between accepting check ufor collection" and "to be transmitted for
collection" stated.

(U. S. C. C. A. 1925.) Where bank receives check "for collection," it under-
takes as independent contractor to collect check by all proper means,
and its responsibility extends to such means, by whomsoever used; but,
where it agrees to transmit for collection, its sole responsibility is to select
and transmit to a competent agent with proper instructions. (Ib.)

First bank to accept bill of exchange for collection becomes agent of and liable to
owner thereof.

(U. S. C. C. A. 1925.) Where owner of bill of exchange indorses and delivers it
to bank to transmit for collection, first bank accepting it for collection
becomes agent of, and liable to, owner. (Ib.)

Correspondent presumed to have accepted checks for collection without limiting
liability, burden being on it to prove contrary.

(U. S. C. C. A. 1925.) Correspondent bank to which checks were transmitted
for collection, is presumed to have accepted them for collection without
limitation as to its liability, and burden is on it to show contrary, and it
was therefore immaterial whether correspondent bank knew that trans-
mitting bank had limited its liability, since its liability for its negligence
was same, whether it acted as agent for transmitting bank or for owner.
(Ib.)
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Principal and agent—Agent's contract inures to benefit of undisclosed principal.
(U. S. C. C. A. 1925.) Where agent, acting within his authority, enters into

simple contract in his own name for benefit of undisclosed principal,
contract inures to. principal's benefit, and principal may sue in his own
name for breach thereof or of legal duty growing out of it. (Ib.)

Principal and agent—Defenses available against agent are available against undis-
closed principal.

(U. S. C. C. A. 1925.) Defenses available against agent to person contracting
with him without knowledge of agency are available against undisclosed
principal. (Ib.)

Correspondent bank held liable to owner of checks transmitted to it for collectionm
(U. S. C. C. A. 1925.) Where checks were indorsed in blank, to be transmitted

for collection under agreement that "this bank will observe due diligence
in its endeavor to select responsible agents, but will not be liable in case of
their failure or negligence," correspondent to which bank sent checks for
collection, and which did not limit its liability, was liable to owner of
checks for breach of its legal duties in collecting checks. (Ib.)

Collecting bank held liable to owner of checks for loss sustained in accepting drawee's
draft on another bank.

(U. S. C. C. A. 1925.) Federal reserve bank, to which checks were trans-
mitted for collection, which accepted draft of drawee on another bank in
payment, was liable to owner of checks for loss sustained, in absence of
authority to accept anything other than monev in payment of checks.
(ib.)

Regulation of Federal Reserve Board held not to authorize Federal reserve bank to
accept draft in payment of check.

(U. S. C. C. A. 1925.) Regulation of Federal Reserve Board, authorizing
Federal reserve bank to act as agent for collection of cheeks on other
banks and to send checks to drawee banks, held not to authorize Federal
reserve bank, in collecting check, to accept from drawee bank a draft in
payment thereof. (Ib.)

Stipulation in bank book held to entitle bank to charge back against depositor's
account amount of dishonored checks.

(U. S. C. C. A. 1924.) Stipulation in bank book, "All out of town items
credited subject to final payment/ ' gives bank right to charge back
against depositor's account checks for which credit is entered, if dis-
honored. (City of Douglas v. Federal Reserve Bank of Dallas, 2 Fed.
Rep., 2d series, 818.)

Depositor7s right of action for negligence in collection of check is exclusively against
initial bank of deposit, and not negligent bank, to which it is sent for collection.

(U. S. C. C. A. 1924.) Depositor, who deposited check on out of town
bank, forwarded for collection to third bank, could not sue third bank for
negligence in collection of check, but his right of action was exclusively
against initial bank, notwithstanding stipulation in his bank book, "All
out of town items credited subject to final payment," there being no
privity of contract between depositor and third bank. (Ib.)

Bills and notes—Payment of check by drawee discharges drawer.
(U. S. C. C. A. 1924.) Payment of check by drawee discharges drawer.

(Ib.)
Credit of checks received by reserve bank; regulation of Reserve Board held valid.

(U. S. D. C. 1924.) The provision of Regulation J of the Federal Reserve
Board that checks received by a Reserve bank from member banks will
be counted as reserve or become available for withdrawal only from a
date fixed by a time schedule based on experience of the average time
required to collect checks, and that reserve bank acts only as agent, is not
in violation of Federal reserve act, section 16 (12) being Compiled Statutes,
section 9799, providing that "every Federal reserve bank shall receive on
deposit at par from member banks or from Federal reserve banks checks
and drafts drawn upon any of its depositors," especially in view of the
provision of section 19, as amended in 1917 (Comp. St. 1918, Comp. St.
Ann. Supp., 1919, sec. 9801), that the reserve of member banks shall be
an "actual net balance." (Pascagoula Nat. Bank v. Federal Reserve
Bank of Atlanta et al., 3 Fed. Rep., 2d series, 465.)Digitized for FRASER 
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1 4 6 REPORT OF THE COMPTROLLER OF THE CURRENCY

Check received for collection not received on "deposit."
(U. S. D. C. 1924.) A check received by bank only as agent and without

assuming any liability except for its own negligence, and guaranty of
prior indorsements, is received for collection and not on "deposit" in
the common sense of the word, as in a general deposit the check becomes
at once the bank's property who owes the depositor the face of the check
or other agreed sum. (Ib.)

"Net" and "actual" as applied to reserve defined.
(XL S. D. C. 1924.) Within Federal reserve act, section 19, as amended in

1917 (Gomp. St. 1918, Comp. St. Ann. Supp. 1919, sec. 9801), providing
that reserve of member banks must be an actual net balance, "net"
means that all proper charges and deductions have been made from the
account, and "actual" excludes what is merely fictitious or supposed.
(Ib.)

Reserve bank not chargeable with excnange on remittance from member bank in
payment of check.

(U. S. D. C. 1924.) The provision of Federal reserve act, section 13 (1),
as amended in 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, sec. 9796),
permitting banks to make reasonable charges for collection or payment of
checks and drafts and remission thereof, but providing that "no such
charges shall be made against the Federal reserve banks," is valid, and
prohibits a member bank from cha/.-ging exchange on checks drawn on itself
and received for payment and remission from a Federal reserve bank.
(Ib.)

Reserve bank may collect from member banks checks received from outside its district.
(XL S. D. C. 1924.) Under Federal reserve act, section 13 (1), as amended

in 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, sec. 9796), Federal
reserve banks may collect for other Federal reserve banks checks and
drafts drawn on its members or checks sent to it by a member bank of
another district by the authority and for the account of reserve bank of
that district. (Ib.)

Constitutional law—Provision of Federal reserve act held not to deprive bank of
property without due process of law.

(XL S. D. C. 1924.) The Federal reserve act, in requiring a member bank to
pay without deduction checks drawn on it when presented by its reserve
bank, whether paid over its counter or by check on its own deposit else-
where, does not compel such payment by check, and does not deprive it
of any property or right without due process of law. (Ib.)

Under agreement with collecting bank, its correspondents held agents of depositor.
(U. S. D. C. 1925.) Where a check was deposited in a bank for collection

and credit, subject to an agreement that "this bank acts only as collecting
agent and assumes no liability on account of delay or loss while items are
in transit or until it receives final actual payments from its correspond-
ents," the correspondents through which it sends the check for collection
are not its agents, but agents of the depositor, and any right of action
against them for delay or default is in the depositor. (Capital Grain
& Feed Co. v. Federal Reserve Bank of Atlanta, 3 Fed. Rep., 2d series,
614.)

Duty of collecting bank primarily governed by local law and usage.
(U. S. D. C. 1925.) The duty of a correspondent bank receiving a check

for collection is primarily regulated by the law and the custom of banking
at the place where it does business, but may be affected by special instruc-
tions given or agreements made. (Ib.)

Collecting bank not negligent in forwarding check direct to drawee.
(U. S. D. C. 1925.) Under Acts, Georgia, 1919, page 207, section 36, and

Acts, Alabama, 1919, page 856, section 1, similar statutes providing that
checks drawn on a bank in another city, within or without the State,
may be sent for payment by the collecting bank direct to the drawee
bank without incurring liability, provided it has used due diligence in
other respects, a collecting bank located in either of those States is not
chargeable with negligence for following such practice. (Ib.)
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Special circumstances may require extra effort by collecting bank.
(U. S. D. C. 1925.) If a collecting bank has knowledge that the drawee bank

is in failing condition and liable at any time to suspend, due diligence may
require that some extra effort at collection be made. (Ib.)

Collecting bank accepting draft in payment takes the risk of its being paid.
(V. S. D. C. 1925.) It is the general rule of law that a collecting bank, which

accepts in payment of the check to be collected the draft of the drawee
on another bank, takes the risk of the draft being paid. (Ib.)

Payment—State law permitting banks to pay checks in exchange held unconsti-
tutional.

(IT. S. D. C. 1925.) Act, Alabama, September 30, 1920 (Acts, 1920, p. 36),
providing that, when a check is presented or forwarded to the payee
bank for payment through another bank or agency, it may at its option
pay or remit the same in money or in exchange drawn on its reserve
agent, is unconstitutional and void as an attempt by the State to make
a class of debts payable at the option of the debtor in something other
than gold or silver coin. (Ib.)

Pleading—Judicial notice will not be taken of regulations of Federal Reserve Board.
(U. S. D. C. 1925.) A regulation of the Federal Reserve Board is not such

departmental action as will be judicially noticed without pleading. (Ib.)
General indorsement carries title to paper.

(U. S. D. C. 1925.) General indorsement for transmission of checks and
county certificates of indebtedness carries title, and transmittee becomes
owner. (Nyassa-Arcadia Drainage Dist. v. First National Bank of Vale
et al., 3 Fed. Rep., 2d series, 648.)

Paper indorsed "for collection" "for account/' etc., remains property of indorser.
(U. S. D. C. 1925.) Checks and certificates of indebtedness indorsed "for

collection," "for collection only," "for account," and for "collection and
returns," remain property of indorser. (Ib.)

Indorsement for "collection and returns" creates relation of principal and agent;
indorsement "collection and credit" indicates relation of debtor and creditor.

(U. S. D. C. 1925.) Draft transmitted for "collection and returns" creates
relation of principal and agent, and within itself is not declaration of
trust respecting funds involved, but indorsement for "collection and
credit" indicates relation of debtor and creditor. (Ib.)

Indorsement "for collection and credit I returns" held ambiguous, requiring extraneous
proof.

(U. S. D. C. 1925.) Indorsement of checks "for collection and credit/
returns" is ambiguous, but in view of further advice not to remit until
actually paid, and a possible custom existing between banks concerned,
ambiguity may be susceptible of satisfactory interpretation. (Ib.)

Rule as to tracing misapplied funds stated.
(U. S. D. C. 1925.) Where insolvent has misapplied funds intrusted to it,

which have been impounded for distribution to insolvent's creditors, it is
not necessary that such funds be actually identified to give owner pri-
ority over other creditors, but it is necessary only to show that such funds
were commingled and went to swell impounded assets. (Ib.)

Payment of certificates of indebtedness and checks sent to insolvent bank for col-
lection by check on such bank held not to entitle owner to priority.

(U. S. D. C. 1925.) Where certificates of indebtedness and checks sent to
insolvent bank for collection were paid by checks on such bank, there
was mere shifting of bank's liability, bank's funds not being increased or
decreased thereby, and owner of such certificates and checks was not en-
titled to priority over other creditors. (Ib.)

Owners of checks sent to insolvent bank for collection resulting in balance against
bank held not entitled to priority.

(U. S. D. C. 1925.) Checks sent to insolvent bank for collection, which
after being cleared in usual way resulted in balance against insolvent
bank in favor of drawee bank, did not increase funds of insolvent bank
and did not entitle owners of checks to priority over other creditors. (Ib.)
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Owners of checks sent to insolvent bank for collection resulting in increasing hank's
assets held entitled to priority.

(U. S. D. C. 1925.) Where checks sent to insolvent bank for collection, on
being cleared, resulted in balance in bank's favor, which was paid by
draft, and draft was credited to collecting bank by bank on which drawn,
its funds were increased by amount of such balance, entitling owners of
checks to priority over other creditors. (Ib.)

Deposit of check presumed deposit for collection, in absence of special agreement.
(Mont. Sup. 1924.) One depositing with bank check drawn on another is

presumed to deposit it for collection, in absence of special agreement.
(Jensen v. Laurel Meat Co., 230 Pac. Rep. 1081.)

Title to check deposited for collection remains in depositor.
(Mont. Sup. 1924.) Title to check deposited for collection remains in

depositor, though depositor is given credit therefor and permitted to
draw against it provisionally. (Ib.)

Federal Reserve Bank, in accepting check for collection for payee, became latter's agent
(Mont. Sup. 1924.) Federal Reserve Bank, in accepting check forwarded

to it for collection by bank in which it was deposited by payee, became
latter's agent. (Ib.)

Mere delivery of check by debtor does not discharge debt to creditor.
(Mont. Sup. 1924.) Mere delivery of check by debtor does n<5t dicharge

debt since a check is only an order for money, the acceptance of which,
in absence of any agreement to contrary, is conditional upon its payment.
(Ib.)

Federal Reserve Bank held not negligent in sending check directly to drawee bank
for collection.

(Mont. Sup. 1924.) Federal Reserve Bank, to which check was sent for
collection, held not negligent in sending check directly to drawee bank
for collection, in view of Revised Code 1921, section 6108. (Ib.)

Forwarding check for payment in usual course of business held to constitute due
diligence.

(Mont. Sup. 1924.) A check was presented for payment with due diligence
under express provisions of Revised Code 1921, section 6109, where it was
forwarded for payment to drawee bank in usual course of business. (Ib.)

Bills and notes—First due presentment of check for payment fixes rights and lia-
bilities of parties.

(Mont. Sup. 1924.) First due presentment, within Revised Code 1921,
section 8468, of a check for payment fixes rights and liabilities of the
parties. (Ib.)

Holder of check permitting funds to remain in hands of drawee, or accepting drawee1 s
draft on third bank, acts at his peril.

(Mont. Sup. 1924.) Where drawee is ready, able, and willing to pay check
when due presentment for payment is made, holder acts at his peril in
permitting funds to remain in hands of drawee, or in accepting in lieu of
money the drawee's draft on another bank. (Ib.)

Act of Federal Reserve Bank in sending check direct to dravjee bank effected u due
presentment for payment."

(Mont. Sup. 1924.) Where check was sent to Federal Reserve Bank for
collection, its act in sending check direct to drawee bank was a "due
presentment" for payment within Revised Code, 1921, section 8468
(Uniform Negotiable Instruments Law, sec. 61). (Ib.)

Drawer's liability held discharged.
(Mont. Sup. 1924.) Where drawee bank, to which check had been for-

warded for payment by Federal Reserve Bank, canceled the check,
charged amount thereof to drawer's sufficient account, and delivered its
draft on third bank to Federal Reserve Bank in payment of check, pur-
suant to custom sanctioned by latter bank, the check was paid so far as
drawer was concerned, and the unauthorized crediting back of amount
of cheek to drawer's account when drawee's draft was dishonored did
not retract the payment. (Ib.)
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Amount charged to drawer's account in payment of check received from collecting
bank was held by drawee bank to credit of latter bank.

(Mont. Sup. 1924.) Where drawee bank received check for payment from
collecting bank, and charged check to drawer's account, drawee bank
thereby reduced its indebtedness, under Revised Code, section 7701, to
drawer, and amount was no longer subject to withdrawal by drawer,
but was held by drawee bank to credit of collecting bank. (Ib.)

Deposit of check for collection authorizes bank to employ subagents who become
directly responsible to depositor.

(Mont. Sup. 1924.) Deposit of check for collection authorizes bank to
employ subagents who thereupon become agents of owner and directly
responsible to him for their defaults, in view of Revised Code, 1921,
section 6109. (Ib.)

Generally, bank accepting check for collection becomes liable to owner on nonpayment
of draft accepted in lieu of money.

(Mont. Sup.. 1924.) Generally, bank accepting check for collection is author-
ized to receive money only and has no implied authority to receive draft
instead, and, if it does so, it assumes risk that draft will be paid, and
becomes liable to owner for amount of check. (Ib.)

Collecting bank liable to payee when it accepted draft in payment.
(Mont. Sup. 1924.) Collecting bank, in surrendering check to drawee bank;

and accepting latter's draft in payment of check, made that draft its
own, and on nonpayment became liable to payee. (Ib.)

Payment—Payment of check operated to discharge indebtedness for which it was
given.
. (Mont. Sup. 1924.) Payment of check operated to discharge indebtedness

for which it was given. (Ib.)
Bank receiving check upon itself from correspondent agent to make presentation to

itself.
(Va. Sup. 1924.) When bank receives from its correspondent a check upon

itself, it is an agent for its correspondent to make a presentation to itself.
(Federal Reserve Bank of Richmond v. Peters et al., 123 S. E. Rep. 379.)

Proceeds of check cashed for correspondent bank held trust funds.
(Va. Sup. 1924.) Where remittance method was used by two banks when

one bank cashed check drawn upon itself for its correspondent, proceeds
were impressed with a trust, and relation of debtor and creditor did not
arise, though bank retained actual cash and sent draft to correspondent
bank upon deposit in another bank. (Ib.)

Principal and agent—Authority to do specific thing authorizes doing whatever
necessary to accomplish.

(Va. Sup. 1924.) An authority to do a specific thing authorizes by impli-
cation doing of whatever is necessary to accomplish thing authorized,
but not doing of another and separate thing. (Ib.)

Trusts—Mingling of trust fund with general fund does not destroy trust.
(Va. Sup. 1924.) Where bank holds money in trust for an other bank,

mingling of trust fund with general fund does not destroy trust, but serves
to extend trust or lien to whole mass of money. (Ib)

Equity—Equity regards that as done which ought to have been. done.
(Va. Sup. 1924.) Equity regards that as done which ought to have been

done. (Ib)
Assignme?its—Equity—Draft on bank held equitable assignment of fwids.

(Va. Sup. 1924.) Where collecting and paying bank remitted to other
bank by draft on third bank, such draft was an equitable assignment of
funds in latter bank on theory that equity regards that as done which ought
to have been done. (Ib.)
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In determining whether failed bank debtor or trustee, court may look to intention.
(Va. Sup. 1924.) In determining whether or not failed bank is debtor or

trustee of correspondent bank for whom it has collected from itself a
check, court may well look to intention of parties, and if forwarding bank
intends to leave money in hands of collecting bank to be used in usual
course of business it accepts bank as debtor, but, if it demands that
proceeds of checks be immediately returned to it, collecting bank merely
becomes trustee. (Ib.)

DEPOSITS

GENERAL DEPOSITS

Courts—Whether banks are chargeable with interest on checking accounts paid to
depositor after service of trustee process is determined by local law.

(U. S. D. C. 1925.) Whether banks served with trustee process are charge-
able with interest on checking account paid to depositor after service of
writ must be determined, if possible, by local law. (United States Ship-
ping Board Emergency Fleet Corporation v. Atlantic Corporation, 5
Fed. Rep., 2d series, 529.)

Title to money in general deposit in commercial bank passes to bank, and bank's
contract is to honor depositor's checks.

(U. S. D. C. 1925.) Title to money deposited in general deposit in commer-
cial bank passes to bank, and relation of debtor and creditor is created;
bank's contract being to honor depositor's checks so long as it has suffi-
cient funds to do so. (Ib.)

Special deposit subject to depositor's check remains property of depositor.
(U. S. D. C. 1925.) Fund, deposited in bank for special purpose subject* to

depositor's check, remains property of depositor. (Ib.)
Garnishment—Bank served with trustee process held not liable for interest on checking

account subsequently paid to depositors; " absolutely and without any contingency."
(U. S. D. C. 1925.) Where interest was paid on daily balances of checking

accounts at rates subject to modification or termination at any time by
bank, and dependent on whether depositor was borrower, interest was not
part of original debt nor due "absolutely and without any contingency,"
within General Laws, Massachusetts, chapter 246, section 32, and bank
was not liable for interest paid to depositor after service of trustee process.
(Ib.) •

DEPOSITS—WHEN DEPOSITOR BECOMES BANKRUPT

Evidence held to show bankrupt's deposit in bank general, and not special deposit to
protect particular investors.

(IT. S. C. C. A. 1925.) Evidence held to show that money deposited in bank
by bankrupt when insolvent was general deposit, and not special deposit
to protect particular investors. (Cunningham v. Merchants' National
Bank of Manchester, N. H. In re Ponzi, 4 Fed. Rep., 2d series, 25.)

Understanding depositor should keep deposit sufficient to satisfy claims of local
investors held not to prevent deposit from being general.

(IT. S. C. C. A. 1925.) Understanding between bank and depositor that
depositor should keep deposit in bank sufficient to satisfy claims of local
investor held not to prevent deposit from being general deposit, subject
to check. (Ib.)

That bank suspected depositor's business not legitimate held not to show it knew of
his insolvency.

(IT. S. C. C. A. 1925.) That bank had suspicion, or that its officer realized,
that bankrupt depositor's business was not legitimate, was insufficient to
show that bank knew depositor was insolvent. (Ib.)

Duty of bank to inquire into depositor's financial condition before closing his account
and holding deposits for future bankruptcy trustee.

(IT. S. C. C. A. 1925.) It would be duty of bank to inquire very carefully
into financial condition of depositor before closing his account and holding
deposits for future bankruptcy trustee, even if bank had right to take such
action. (Ib.)Digitized for FRASER 
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Bank can not question legitimacy of depositor's disbursements.
(U. S. C. C. A. 1925.) Under ordinary circumstances it is duty of bank

receiving money on deposit to pay it out on depositor's order, and it can
not question legitimacy of his disbursements. (Ib.)

Bank may decline to pay check exceeding amount deposited.
(U. S. C. C. A. 1925.) Where there are not sufficient funds to pay check,

bank may legally decline to pay what it has on deposit as partial payment
of check. (Ib.)

Banks under no legal duty to warn investing public as to financial condition of
depositors.

(U. S. C. C. A. 1925.) Banks are under no legal duty to warn investing
public as to financial condition of their depositors. (Ib.)

Persons securing unlawful preference and bank aiding therein held not guilty of
hindering, delaying, or defrauding creditors.

(U. S. C. C. A. 1925.) That persons in whose favor bank paid bankrupt's
checks and vouchers obtained unlawful preference would not necessarily
show that such persons and bank hindered, delayed, or defrauded creditors,
within bankruptcy act, section 67e (Comp. St., sec. 9651), or render bank
liable, since bank received no money or benefit from bankrupt. (Ib.)

Bankrupt's creditors not guilty of securing fraudulent preference, without distinct,
intent so to do.

(U. S. C. C. A. 1925.) Bankrupt's creditors are not guilty of securing fraudu-
lent preference, without distinct intent so to do. (Ib.)

Bankrupt's deposit in bank not fraud on creditors; "fraudulent transfer."
(U. S. C. C. A. 1925.) Bankrupt's deposit in bank of money to his own

credit is not "fraudulent transfer" of property as against creditors, in
violation of bankruptcy act, section 67e (Comp. St., sec. 9651). (Ib.)

In absence of fraud or collusion by bank in paying bankrupt's checks and vouchers
while he was insolvent, bank not liable.

(U. S. C. C. A. 1925.) Where there wras no fraud or collusion by bank in
paying bankrupt's checks and vouchers while he was insolvent, to in-
vestors from whom money had been obtained by bankrupt's fraud, bank
was not liable to trustee in bankruptcy, under bankruptcy act, section
67e (Comp. St., sec. 9651). (Ib.)

Bank not liable, as participating in fraudulent transfer of bankrupt's deposit to
defrauded investors, without actual fraud.

(U. S. C. C. A. 1925.) Bank, in absence of actual fraud, would not be
liable for paying bankrupt depositor's checks and vouchers to defrauded
investors, even though bankrupt thereby made transfer, in violation of
bankruptcy act, section 67e (Comp. St., sec. 9651). (Ib.)

Appeal and error—Findings in equity case should not be disturbed, unless clearly
wrong.

(U. S. C. C. A. 1925.) Trial court's findings in equity case should not be
disturbed, unless clearly wrong. (Ib.)

Check protested because in excess of deposit held not revocation of depositor's order
to pay vouchers.

(U. S. C. C. A. 1925.) Drawing of check, which was protested because for
sum greater than deposit, did not in itself revoke bank's authority t@
pay smaller checks afterwards presented, or depositor's order to bank t@
pay certain vouchers, so long as there were funds in depositor's account
sufficient to pay them. (Ib.)

Bankruptcy act does not authorize recognition of fraud not denounced therein, nor
impose penalties on persons who received no benefits.

(U. S. C. C. A. 1925.) Bankruptcy act (Comp. St., sees. 9585-9656)
does not authorize recognition of any fraud not distinctly denounced*
therein, nor does it impose penalties on persons who have received n©
benefits from bankrupt's transfers of property. (Ib.)
67746°—261 11
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Trusts—Depleted trust funds mingled with other moneys can not be treated as reap"
pearing in sums subsequently, deposited.

(XL S. C. O. A. 1925.) Where one has deposited trust funds in his individual
ba,nk account and mingled fund is at any time wholly depleted, trust
fund is thereby dissipated and can not be treated as reappearing in sums
subsequently deposited to credit of same account. (In re Ruskav et al.
Petition of Crellin, 5 Fed, Rep., 2d series, 143.)

Bankruptcy—Whether bankrupts7 bank balance should include checks deposited
after banking hours on that day held question of law reviewable by petition to
revise.

(U. S. C. C. A. 1925.) Whether bankrupts' deposit, in their bank account
after banking hours, of checks received from claimant for purchase of
stock, should be included in balance of their account for that day for
purpose of determining whether fund was depleted, was question of law
re viewable by petition to revise. (Ib.)

"Deposit slip" defined.
(U. S. C. C. A. 1925.) "Deposit slip" is acknowledgment that amount

named therein has been received by bank; it is receipt intended to furnish
evidence as between depositor and depositary that on given date there
was deposited sum named therein, time of deposit, and amount deposited.
(Ib.)

Issuance of deposit slip admits relation of debtor and creditor for amount stated
therein.

(U. S. C. C. A. 1925.) Issuance of deposit slip is admission by bank that
relation of debtor and creditor has been created as "to amount stated
therein, and creation of that relationship does not depend on whether
bank's agent, whose duty it is to do so, thereafter enters deposit in de-
positor's account, but rights of parties must be determined by real state
of accounts. (Ib.)

Bank clerk whose duty it is to enter deposits is agent of bank, and not of depositor.
(U. S. C. C. A. 1925.) Bank clerk whose duty it is to enter deposits is

agent of bank, and not of depositor. (Ib.)
Mule that banks close at 8 o'clock does n&k prevent receipt or payment of money after

that hour, nor affect legal relations of parties.
(U. S. C. C. A. 1925.) Rule that banks close at 3 o'clock is merely regula-

tion for convenience of bank, and does not prevent receipt or payment
of money after that hour, nor affect legal relations of parties if money is
received or paid out, though transaction does not appear on books of
bank until subsequent day. (Ib.)

Crediting of checks indicates that bank receives checks deposited as cash.
(U. S. C. C. A. 1925.) Intention of parties as to effect of deposit controls,

and presentation of deposit slip with cash and checks for deposit in gen-
eral account, and crediting thereof to depositor's account, indicates
intention of parties that bank receives checks as cash, in absence of
contrary recital. (Ib.)

In New York, deposit of checks or drafts in ordinary course transfers title and creates
relation of debtor and creditor.

(U. S. C. C. A. 1925.) In New York, deposit in ordinary course of business
of money, or drafts, or checks received and credited as money, vests title
thereto in bank and creates relation of debtor and creditor. (Ib.)

Burden is not on depositor to show when bank entered deposits on its books.
(U. S. C. C. A. 1925.) Burden is not on depositor to show when bank

entered deposit on its books, since it is receipt of deposit, and not time of
its entry, which binds bank. (Ib.)

In construing deposit sli2>s, court may consider practical interpretation given thereto
' by parties.

(U. S. C. C. A. 1925.) In construing deposit slips, court may consider
practical interpretation given thereto by parties before any controversy
arose. (Ib.)
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Bank's entry of deposit and depositor's withdrawals held to show thai cJiecks were
received as cash.

(U.S. C. G. A. 1925.) Bank's entry of deposit of checks, made after bank-
ing; hours, and depositor's checking out amount in excess of his credit
balance if deposit had not been counted as cash, held to show that parties
regarded deposit as cash. (Ib.)

Bankruptcy—Title to claimant's checks deposited by bankrupts after banking hours
vested in bank on day of receipt of checks.

(U. S. C. C. A. 1925.) Where bankrupt, after banking hours, deposited
checks received from claimant for stock to be purchased for claimant,
held, in tracing fund on bankrupts' failure to carry out their fiduciary
obligation to purchase stock, that title to checks vested in bank on date
of deposit, and not on following day when checks were entered. (Ib.)

SPECIAL DEPOSITS

Bond securing deposit of bankrupt estates held "security for specific fund," within
bank deposit guaranty statute; "specific"; "generic."

(U. S. D. C. 1924.) Undertaking conditioned that bank designated as
depository for bankrupt estates shall account for such funds held specific
security, making deposit ineligible to participate in guaranty fund, under
Laws Washington, 1917, page 308, section 1 (Rem. Comp. S-tat. 1922,
Sec. 3293); words "specific" and "generic" being relative, "generic"
having reference to class of related things, and "specific" being limited
to particular, definite, or precise thing. (Republic Casualty Co. et al.
v. Scandinavian-American. Bank et al., 2 Fed. Rep., 2d series, 113..)

Whether bank exercised due care in caring for bonds left with it jury question.
(Iowa Sup. 1924.) Whether bank, as bailee of Government bonds left with

it by purchaser, exercised due care legally required of it, held a jury
question, to be determined under proper instructions. (Kubli v. First
Nat. Bank of Pleasantville, 200 N. W. Rep* 434.)

Care required as gratuitous bailee of Government bonds.
(Iowa Sup. 1924.) Bank is not insurer of Government bonds left with it as

gratuitous bailee, but is required to exercise that care which business men
of prudence would exercise in keeping property of like value under similar
circumstances. (Ib.)

Motive or intent immaterial as respects duty of bank caring for bonds left with it.
(Iowa Sup. 1924.) In determining care to be exercised by bank with which

Government bonds have been left, there is no question of good or bad
faith on part of bailee, and motive or intent is not essential ingredient,
nor is care to be exercised measured by care which bank used in respect
to its own property of like kind under like circumstances. (Ib.)

Bank held gratuitous bailee of Government bonds.
(Iowa Sup. 1924.) Bank, caring for Government bonds after purchaser had

paid therefor, held gratuitous bailee, in absence of showing of direct or
indirect benefit to it. (Ib.)

Bank, as gratuitous bailee of Government bonds, liable only for want of ordinary
care.

(Iowa Sup. 1924.) Bank, as gratuitous bailee of Government bonds, was
liable only for want of ordinary care, and mere failure to return bonds
on demand5 would not constitute conversion, where they were lost with-
out its fault. (Ib.)

Bailment—Degrees, of negligence and care not applied.
(Iowa Sup, 1924.) Division of "slight, ordinary, and great care," with

corresponding degrees of negligence, "slight, ordinary, and gross," no
longer find application in definition of bailments as classified under
common law. (Ib.)
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Trial—Instruction as to care as gratuitous bailee of bonds held erroneous, and not
cured by another.

(Iowa Sup. 1924.) Instruction that whether bank was negligent in care of
bonds gratuitously cared for might be determined and measured by care
it took of its own property or that of its officers of like kind and value
held erroneous, where evidence disclosed that like property belonging to
bank and its officers was kept in same receptacle and was stolen at same
time, and not cured by instruction as to matters to be considered. (Ib.)

Bank not insurer of securities left in its care without compensation.
(N. J. Sup. 1925.) Bank is not insurer of securities left in its care without

compensation, being liable only for negligence. (Holmes v. First Nat.
Bank of Wrightstown, 128 Atl. Rep. 150.)

Bank not liable for bonds left for safekeeping and stolen by cashier, unless negligent.
(N. J. Sup. 1925.) Where bonds were deposited with bank for safekeeping

and stolen by cashier, without knowledge of bank or board of directors,
bank held not liable, unless negligent in employment or retention of
cashier. (Ib.).

Securities in safety deposit box held by bank as bailee and not as trustee.
(Pa. Sup. 1924.) Securities stolen from safety deposit box and converted

into money by cashier and placed to bank's credit were not held by bank
as trustee for owners, within the rule that beneficiary unable to trace funds
is not entitled to prefererence over trustee's general creditors, but bank
was merely a bailee. (In re Conneautville Bank's Assigned Estate, 124
Atl. Rep. 745.)

Owners of securities stolen by cashier from safety deposit box held entitled to fund
realized as against bank's assignee for benefit of creditors.

(Pa. Sup. 1924.) Where securities were stolen from safety deposit box and
converted into money by cashier, owners were entitled to amount realized
from sale on deposit to bank's credit as part of larger sum in other bank,
as against bank's assignee for benefit of creditors, and were not required
to share pro rata with general creditors on failure to follow funds. (Ib.)

Proceeds of sale of securities stolen by cashier from safety deposit box held sufficiently
earmarked.

(Pa. Sup. 1924.) Where securities were stolen from safety deposit box and
converted into money by cashier and proceeds were deposited as a part of
a larger sum on deposit in other bank to credit of cashier's bank, the funds
were sufficiently earmarked to entitle owners thereto as against bank's
general creditors upon insolvency. (Ib.)

ESCHEAT OF BANK DEPOSITS TO STATE

Savings deposits, intangible property.
(U. S. Sup. 1923.) Savings deposits, in a State banking corporation having

its place of business within the State of its creation, are intangible property
subject, like tangible property, to the dominion of the State. (Security
Savings Bank v. State of California, 263 U. S. R. 282.)

Escheat of unclaimed deposit in State bank not violation of the Federal Constitution.
(U. S. Sup. 1923.) A State law requiring a bank, through appropriate pro-

cedure, to pay over such deposits, when long unclaimed, to the State as
depositary or by way of escheat, violates no right of the bank under the
contract clause of the Constitution or the due process clause of the four-
teenth amendment, since the bank's contracts with the depositors merely
give it the use of the money until called for by proper authority, and pay-
ment to the State in obedience to a valid law discharges its obligation to
them. (Ib.)

Essentials of jurisdiction in a proceeding to effect escheat of unclaimed deposit.
(U. S. Sup. 1923.) The two essentials of jurisdiction in a proceeding by the

State to effect an escheat of such unclaimed deposits, in order that the
depositors may be bound and the bank protected, are seizure of the res
at the beginning of the suit and reasonable notice and opportunity to be
heard accorded the depositors. (Ib.)
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California law; service of summons.
(U. S. Sup. 1923.) Under the California statutes here involved, seizure of

the res is accomplished by personal service on the bank, in a suit brought
by the Attorney General in Sacramento County, and due notice is given
the depositors by publication in that county of a summons, with a notice,
also, to all other persons to appear and show cause why the money should
not be deposited with the State treasurer. (Ib.)

Impossibility of personal service on depositors.
(U. S. Sup. 1923.) Proof by affidavit that personal service on depositors is

impossible or impracticable is not a constitutional prerequisite to service
by publication in such an escheat proceeding, where the depositors im-
pleaded are only those who are not known to the bank officials to be alive,
whose accounts have not been added to or drawn upon for twenty years,
and who have not filed with the bank, within that time, any notice or
claim giving their then residences. (Ib.)

Publication of summons in particular county.
(U. S. Sup. 1923.) In view of other statutes requiring sayings banks in

California to publish at their several locations annual notices of deposits
not added to or drawn upon during the preceding ten years, with the name,
last known residence and other particulars concerning the depositor, this
court can not say that the escheat statute, in providing for publication of
summons in escheat proceedings in Sacramento County only, was unrea-
sonable. 186 Cal. 419, affirmed. (Ib.)

ACTIONS BY DEPOSITORS

Trading with the enemy act; claims against seized property; suit against United
States.

(U. S. Sup. 1924.) A suit in equity brought under section 9 of the trading
with the enemy act, against the Alien Property Custodian, the Treasurer
of the United States, and a foreign corporation, to establish a debt of the
corporation to the plaintiff, as a claim against its property seized under
the act and held by the Custodian and the Treasurer, is in effect a suit
against the United States, and can therefore be maintained only under
the conditions laid down in the act. (Banco Mexicano De Commercio E
Industria et al. v. Deutsche Bank; Miller, Alien Property Custodian, et al.
263 U. S. R. 591.)

ilDebt arising with reference to property held."
(U. S. Sup. 1924.) Where money was lent by liquidators of a Mexican bank,

at New York, to a German bank, and deposited by the borrower to its
general credit with a trust company in that city, and, after the outbreak
of the late war, before the loan fell due, the deposit with other assets of
the borrower was taken over by the Alien Property Custodian, heldy that
suit to collect the loan could not be maintained by the Mexican bank
under the above statute, since the debt was not one that " arose with
reference to the money or other property held," (Ib.)

Attachment under State law.
(U. S. Sup. 1924.) The fact that, under the law of New York, the debt,

when due, might have been collected by attachment of the property, had
this not been seized under the statute, did not alter the case. (Ib.)

Construction—Legislative history.
(U. S. Sup. 1924.) Legislative history of this statute, including remarks of

a Congressman explaining the bill, held not to determine its construction.
289 Fed. Rep. 924, affirmed. (Ib.)
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Bank's certificate held representation that it had on deposit mortgage indebtedness*
described in loan company's certificate; "said."

(U. Sv Cv C A. 1925.) Where loan company issued "certificate of owner-
ship in fk'st mortgage indebtedness,;" reciting: that it was owner, as agent,
for holder of such certificate, of first mortgage indebtedness in certain
sum,, secured by deed of trust on described property, and that "said mort-
gage note and securities" had been deposited with named bank for benefit
of holders of certificates, bank's certificate, following loan company's cer-
tificate, as part of same document, that it had "said: securities" 01. de-
posit "as herein provided," held representation that it had on deposit
first mortgage: indebtedness secured by deed of trust,, referred to in loan
company's ceirtifieate on, the property described therein, since the word
'' said'' retes: to something that has been mentioned above in the -document.
(Greeley Nat. Bank v. Wolf, 4 Fed. Rep,, 2d series, 67.)

Bank, being sued for deceit, could not invoke doctrine of ultra vires.
(U. S. C. C. A. 1925.) In action against bank for deceit, inducing plain-

tiff to purchase certificate of ownership in mortgage indebtedness,, the
bank could not invoke the doctrine of ultra vires as a defense; such doc-
trine being inapplicable to a corporation's torts. (Ib.)

Fraud—"Negligence" and "fraud" distingtiished.
(U. S. C C. A.. 1925.) Negligence and fraud are not identical, either in

their nature or effect, since "negligence" is the absence of proper attention
to duty while "fraud" is always a positive and willful device, resorted
to with intent to in some manner injure another, in which the mind concurs
with the act. (Ib.)

Bank, which aided loan company to sell certificate of ownership in mortgage indebted-
ness by false representation, liable for damages, regardless of whether it vjas a
trustee or a gratuitous bailee,

(U. S. C. C. A. 1925.) Bank, which aided loan company to sell certificate
of ownership in first mortgage indebtedness by false representation that
it held on deposit deed of trust securing indebtedness, held liable for dam-
ages in action for deceit by purchaser of certificate, regardless of whether
it was a trustee or gratuitous bailee. (Ib.)

LIMITATION OF ACTIONS

Until demand for balance of American's deposit in Austrian bank, balance not due
and payable.

(U. S. D. C. 1924.) Until demand for payment of balance of American's
deposit: in Austrian bank, balance was not due and payable, (Zimmer-
mann et al. v.. Miller^ Alien Property Custodian et al., 2 Fed* Rep., 2d
series, 629.)

War-—During1 World War and until July 14, 1919, American depositor could not
lawfully demand payment of * deposit in Austrian bank, except on Alien Property
Custodian to fix maturity- date.

(U. S. D. C. 1924.) During World War and thereafter to July 14, 1919,
when trade relations between United States and Austria were resumed,
American depositor could not lawfully make demand for payment of
deposit in Austrian bank, even if bank had agent in United States, and
though bank during war continued to make payments on depositor's
outstanding orders, but depositor could mature deposit by making demand
on Alien Property Custodian under trading with emeny act, section 8
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, sec. Zll&nd&h (Ib.)

Wax—Fall in rate @f Austrian exchange at risk of American depositors failing
to demand payment from Alien Property Custodian.

(U. S. D. C. 1924.) Where American depositors in Austrian bank failed to
demand payment of deposit from Alien Property Custodian under trading
with enemy act. Section 8 (Comp. St. ¥918, Comp. St. Ann. Supp. 1919,
sec. 3115J^dd), during period of World War, fail in rate of Austrian
exchange was at their own risk. (Ib.)
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War—Cable to Austrian bank, though lacking requirement of legal demand, held
sufficient to fix maturity date of depositor's account.

(U. S. D. C. 1924.) Cable by American depositor to Austrian bank
requesting bank's consent to payment of balance of deposit account out of
bank's funds in hands of Alien Property Custodian to obviate lawsuit,
though lacking some requirements of legal demand, apprised bank that
depositor wanted money and fixed date as of which account should be
settled. (Ib.)

War—Austrian bank's deposit of balance of American's account-with Austrian court
held not to discharge it of further liability and risk of decline in Austrian currency.

(U. S. D. C. 1924.) American depositor's remedy under trading with
enemy act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, sec. 3115-^a-
3115^j) can not be frustrated by Austrian bank's deposit of balance of his
account with Austrian court under Austrian law, and did not discharge
its obligation, and cast risk of further decline of Austrian currency on
depositor, whose previous demand for payment had been refused. (Ib.)

Bank receiving deposit impliedly agreed to repay same on demand.
(Vt. Sup. 1924.) Defendant bank in receiving deposit by plaintiff's ward

impliedly agreed to repay same on demand. (Holman v. Randolph
Nat. Bank, Randolph Nat. Bank v. Holman, 126 Atl. Rep. 500.)

Demand for repayment of deposit held integral and essential part of contract of
deposit.

(Vt. Sup. 1924.) Where bank in receiving deposit agreed to repay same on
demand, demand for repayment was an integral and essential part of
contract. (Ib.)

Limitation of actions—Statute of limitations held not to begin to run against action
for deposit until demand therefor was refused.

(Vt. Sup. 1924.) Where bank received deposit and agreed to repay same on
demand, statute of limitations did not begin to run against right to recover
money deposited until pavment was demanded by depositor and refused
by bank. (Ib.)

Facts held not to support defense of estoppel in action against bank to recover money
deposited 82 years prior to action.

(Vt. Sup. 1924.) In action by guardian to recover deposit of ward made in
defendant bank 32 years previous, facts pleaded held not to support de-
fense of estoppel. (Ib.)

Some of incidental powers of national bank stated.
(Vt. Sup. 1924.) Discounting and negotiating promissory notes, drafts,

bills of exchange, and other evidences of debt, buying and selling exchange,
loaning money, etc., and receiving of money of others on general deposit,
are among the incidental powers of a national bank in carrying on its
business. (Ib.)

EXCHANGE

Bank's letter of credit held to define its liability and render erroneous consideration
of contract aside from it.

(TJ. S. C. C. A. 1924.) In action by foreign bank on draft drawn in its favor
by foreign consignor of goods against American bank which had issued
an irrevocable letter of credit to consignee, based on defendant's refusal
to honor the draft, held, the letter of credit limited the undertaking and
obligations of defendant, and contract between consignor and consignee
was improperly admitted, (Bank of Taiwan, Limited, v. Union Nat.
Bank of Philadelphia, 1 Fed. Rep., 2d series, 65.)

Grounding refusal to pay draft on particular ground constitutes waiver of all others,
(II. S. C. C. A. 1924.) Bank, grounding its refusal to pay draft drawn under

letter of credit on one ground, must be held to have waived all others.
(Ib.)
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Defense that 'plaintiff is not bona fide holder not available in action on draft, where
nonpayment was grounded on another theory.

(TJ. S. C. C. A. 1924.) Where a bank, having issued a letter of credit to a
consignee which required draft to be accompanied by bills of lading dated
during September or October, 1920, refused payment of a draft on sole
ground that shipment had not been made as required, it can not subse-
quently defend on ground that plaintiff was not bona fide holder for value
of the draft. (Ib.)

That actual transportation not commenced as indicated by bill of lading accompanying
draft is not good defense unless holder knew thereof.

(U. S. C. C. A. 1924.) A bank, having issued a letter of credit to a consignee
of goods which required drafts to be accompanied by bills of lading dated
during September or October, 1920, may not refuse payment on ground
that bill of lading, dated October 30, 1920, did not truthfully represent
date of beginning of actual transportation, unless plaintiff, holder of draft,
knew such fact when it acquired it. (Ib.)

Letter of credit held complied with as to ubill of lading" "shipment."
(U. S. C. C. A. 1924.) Letter of credit, requiring drafts to be accompanied

by bills of lading "dated during September or October, 1920, * * *
for shipment to P.," was complied with, if goods were delivered to trans-
portation company for transportation on October 30, when bills of lading
were dated, though vessel did not clear on that date, as "shipment" does,
not mean clearance, and "bill of lading" is acknowledgment of receipt
of goods for carriage on terms stated. (Ib.)

Question of negligence held for jury.
(U. S. C. C. A. 1925.) Whether defendant bank was negligent in failing to

obtain possession of gold coin, shipped to a third party, subject to defend-
ant's orders for sale by defendant and placing of proceeds to plaintiff's
credit, during a period of 14 days and before the failure of the third party
and the loss of the coin, held, under that evidence, a question for the jury.
(First Nat. Bank, Del Rio, Tex., v. Compania Occidental De Almacenaje,
S. A., 4 Fed. Rep., 2d series, 109.)

Contracts—Name given by parties to their contract does not determine its legal effect.
(U. S. C. G. A. 1925.) The legal effect of what men do is not determined by

the names they affix to their deeds, but the essential nature of their acts
determines, and the law has its own names for the results they achieve.
(Pan-American Bank & Trust Co. et al. v. National City Bank of New
York, 6 Fed. Rep., 2d series, 762.)

Guaranty—Agreement by one bank to reimburse another for the amount paid out on
a letter of credit issued on request of promisor held not a "guaranty."

(U. S. C. C. A. 1925.) A contract between two banks, made by correspond-
ence, held, not one of guaranty, though that term was used, but an agree-
ment by one to reimburse the other for the amount paid out on a letter of
credit issued at the promisor's request. (Ib.)

Bank which procured issuance of letter of credit by another held bound to reimburse
the latter for the amount paid out thereon.

(U. S. C. C. A. 1925.) Where defendant bank, wishing to issue a letter of
credit to a customer, available to a shipper in Brazil, but, being unknown
there, procured its issuance by plaintiff bank, which had a branch in Brazil,
it was bound to reimburse plaintiff for the amount paid out thereon,
which amount was recoverable in assumpsit. (Ib.)

Agreement to reimburse another bank for amount paid out on a letter of credit issued
at its request held not ultra vires.

(U. S. C. C. A. 1925.) Such transaction was in legal effect the issuance of
the letter of credit by defendant itself, which was clearly within its powers,
and its agreement to reimburse plaintiff was not ultra vires. (Ib.)

Bills and notes—"Negotiation" of instrument defined.
(U*. S. C. C. A. 1925.) An instrument is "negotiated" when it is transferred

from one person to another in such manner as to constitute the transferee
the holder thereof. (Ib.)
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In business transactions between a national bank and its foreign branch, they deal
as separate entities.

(U. S. C. C. A. 1925.) A national bank and its foreign branch, organized
underact December 23,1913, section 25 (Comp. St., sec. 9745), are separate
entities as relates to business transactions between them, and a branch
bank, which negotiates a draft drawn against a letter of credit issued by
the parent bank, becomes the legal holder thereof, and their respective
rights in relation thereto are governed by the same rules as between unre-
lated banks. (Ib.)

Insurance policies required to be attached to drafts drawn against a letter of credit
may be in foreign money.

(U. S. C. C. A. 1925.) The fact that a letter of credit is in dollars does not
necessarily require that policies of insurance required to be attached to
drafts drawn against it must also be in dollars. (Ib.)

Conditions of letter of credit; laws and usages of place of use may be followed.
(U. S. C. C. A. 1925.) Where, at the request of defendant bank, plaintiff

bank issued a letter of credit against which drafts were to be drawn by a
shipper in Brazil, in the absence of any requirement otherwise, it was
permissible for plaintiff to. accept documents required to be attached to
the drafts which complied with Brazilian law and usage. (Ib.)

Letter of credit held irrevocable without seller's consent,
(U. S. C. C. A. 1925.) Letter of credit, after notice to the person for whose

use it was issued, held irrevocable without his consent. (Ib.)
International law—Possibility of acts and decrees of unrecognized de facto govern-

ment being valid if justice or public policy demand.
(N. Y. App. 1924.) While unrecognized government may be viewed juri-

dically as no government, if power withholding recognition so chooses,
government de facto, though formally unrecognized because deemed
unworthy of place in society of nations, may possibly gain quasi'govern-
mental validity for its acts and decrees, if violence to fundamental prin-
ciples of justice or public policy might otherwise be done. (Sokoloff v.
National City Bank of New York, 145 N. E. Rep. 917; 239 N. Y. 158.)

Liability of bank for amount deposited in Russian branch held not affected by acts
of Russian Government.

(N. Y. App. 1924.) Liability of national bank, under executory contract to
repay Russian rubles as demanded in amount paid it with which to open
account in Russian branch bank, held unaffected by decrees of Russian
Government nationalizing banks and confiscating deposits as revolutionary
tax. (Ib.)

Liability to repay amount deposited in Russian branch bank held not defeated by
implied condition.

(N. Y. App. 1924.). National bank's liability to repay amount paid it with
which to open account in Russian branch upon its failure to carry out con-
tract to pay in rubles on demand held not defeated by implied condition
that latter's business would be permitted to continue by Russian Govern-
ment: consideration failing to extent that performance was frustrated.
(Ib.)

Undisclosed intent that performance of agreement with depositor should be governed
by decrees of Russian Government no defense to action for restitution.

(N. Y. App. 1924.) Undisclosed intent by parties to contract for deposit
in bank's Russian branch that performance should be governed by laws
of Russia, and orders or decrees of any government thereof, held insufficient
to exempt bank from liability to make restitution on Russian Govern-
ment's nationalization of banks and confiscation of deposits, in absence
of agreement varying parties' obligations; especially as such decrees did
not regulate, but thwarted, performance. (Ib.)

Measure of recovery from bank refusing to pay rubles in amount paid it for deposit
in Russian branch stated.

(N. Y. App. 1924.) Measure of recovery on theory of rescission, with right
to restitution of amount paid bank under contract to repay Russian rubles
in amount of deposit in Russian branch, is amount paid, for which no
equivalent has been received, and, on theory of breach of contract by
refusal to pay, is value of rubles, but doctrine of frustration is inapplicable
in either case, where plaintiff makes no claim for profits. (Ib.)Digitized for FRASER 
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Bank's uxe of money regarded as equivalent of benefit to depositor.
(N. Y. App. 1924.) On bank's refusal to pay in Russian rubles amount paid

it for deposit in Russian branch as agreed, where interest is not demanded
for any period before date of dishonoring depositor's drafts, its use of
money paid without interest must be regarded as full equivalent of any
benefit to depositor from enjoyment of banking facilities while account-
was running. (Ib.)

FEDERAL RESERVE BANKS

JURISDICTION OF SUITS BROUGHT BY FEDERAL RESERVE BANKS

Action brought on promissory note by Federal reserve bank one arising under the
laws of the United States.

(U. S. Sup. 1925.) An action brought on a promissory note by a Federal
reserve bank, a Federal corporation, is an action "arising under the laws
of the United States" within the meaning of Judicial Code section 24,
" First" (a). (Sowell v. Federal Reserve Bank of Dallas, Tex., 268 U. S. R.
449.)

Federal reserve bank not a national bank.
(U. S. Sup. 1925.) A Federal reserve bank is not a national bank, subject

to the provisions of Judicial Code section 24 "Sixteenth." (Ib.)
Assignee clause does not apply where action arises under the laws of the United

States.
(U. S. Sup. 1925.) The assignee clause, Judicial Code section 24, "First"

(a), which forbids the district court to take cognizance of an action on a
chose in action by an assignee which could not have been prosecuted in
that court if no assignment had been made, applies where the sole ground
of jurisdiction is diversity of citizenship, but not where the ground is
that the action arises under the laws of the United States. (Ib.)

STATE BANKS AS MEMBERS

Trust company held to have power to invest in stock of Federal reserve bank as per-
sonal security.

(U. S. C. C. A. 1924.) Under Burns' Annotated Statutes, Indiana, 1914,
section 4953, authorizing trust companies to invest in "personal securities,"
such a company held to have power to purchase stock of a Federal reserve
bank. (Hiatt v. United States, 4 Fed. Rep., 2d series, 374.)

Power of trust company to become a member of the Federal reserve system, can not
be questioned collaterally.

(U. S. C. C. A. 1924.) The action of a trust company in becoming a
member of the Federal reserve system, though it might have been ques-
tioned by the State of its incorporation, was not such an ultra vires act
as made the tranaction void, so that it can be questioned collaterally,
and its affiliation was validated by a legislative act expressly extending
the power to such companies. (Ib.)

Evidence—Federal court will take judicial notice of Federal reserve banks.
(U. S. C. C. A. 1924.) A Federal court will take judicial notice of the

existence, due incorporation, and functions of a Federal reserve bank.
(Ib.)

Making false entry in report of member bank to Federal reserve bank with intent to
deceive an officer of the latter is an offense.

(U. S. C. C. A. 1924.) Under Revised Statutes, section 5209, as amended
September 26,1918 (Comp. St. Ann. Supp., 1919, sec. 9772), the making
of a false entry by an officer of a member bank in a report to the Federal
reserve bank, with intent to deceive any officer of the latter, is an offense.
(Ib.)

Provision of Federal reserve act permitting State banks to become members of Fed-
eral reserve system held constitutional.

(U. S. C. C. A. 1924.) The provision of Federal reserve act, section 9
(Comp. St. sec. 9792), permitting State banks to become members of the
Federal reserve system, is within the powers of Congress and constitu-
tional. (Ib.)Digitized for FRASER 
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Provision of Federal reserve act held not unconstitutional as affecting power of Siate$
over State banks.

(U. S. C. C. A. 1924.) Federal reserve act, section 9 (4), being Compiled
Statutes, section 9792, making member banks of the Federal reserve sys-
item and their officers, agents,, and employees subject to the provisions of
Revised Statutes, section 5209 (Comp. St., sec. 9772), as applied to State
banks, deals only with their relations to the Federal reserve system, and
is not unconstitutional as affecting the powers of the States over such
banks. (Ib.)

GUARANTY

Bank held not liablet wider contract, for debt of another bank.
(U. S. C. C. A. 1924.) An agreement under which defendant bank lent to

another bank a stated sum, to be held on deposit by defendant and used
in payment of certain specified claims against the borrower and checks
drawn by its depositors, as shown by its books, held not to render defend-
ant liable for certificates of deposit issued by the borrower, not mentioned
in the agreement, and especially in- the absence of an allegation that any
part ©f the sum lent remained in its hands unexpended. (Federal Bank
& Trust Co, v. Vaughn etal.,. 1 Fed. Rep., 2d series 979.)

Agreement by. bank to hold deposit during, life of charter party, held not a guaranty.
(U. S. C. (X A. 1924.) An agreement by a national bank to hold a deposit

made by a charterer during the life of the charter, which deposit was
required by the charter party to secure fulfillment of its terms by the
charterer, can not be construed as a guaranty by the bank that the money
would be paid over to the shipowner on the charterer's default. (Coal &
Iron Nat. Bank of the City of New York v. Suzuki et al., 3 Fed. Rep., 2d
series, 764.)

Agreement of bank to hold deposit, under a contract between plaintiff and the depositor,
held not to gwe plaintiff a right of action at law against it to recover the deposit,

(IT. S. C. C. A. 1924.) A charter party required the charterer to deposit with
plaintiff, the owner, a bank guaranty covering one-half a. month > hire,
as a guaranty of his fulfillment of his obligations under the charter.
Defendant bank notified plaintiff that it held a deposit made by the
charterer, to be retained during the life of the charter party. Held> that
the bank, which had no power to execute a guaranty, did not thereby
assume any obligation to pay the money to plaintiff on breach of the
charter by the charterer, which gave plaintiff a right of action at law
against It. (Ib.)

Bank not party to paper may bind itself as guarantor.
(U. S. I>. C. 1924.) A bank m&y become guarantor of commercial paper

to which it is not otherwise a party, but to be valid such guaranty must
not only have been made for a valuable consideration, but it must in
some way have been a part of and incident to its banking business. (Allis.-
Chaimers Mfg. Co. v. Citizens' Bank <fe Trust Co., 3 Fed. Rep., 2d series,
316.)

Guaranty, by bank held within the scope of Us authority..
(XL S.. IX C* 1924.) Plaintiff held aa account against a milling company

foi past o# tke price of the machinery installed in its mall, to which plain-
tiff *e&aured title as. security. The milling company because largely
indebted, defendant and another bank being its principal creditors.
Alter a conference of creditors* the company executed a. mortgage to the
two banks as trustees, subject to plaintiff s claim, which plaintiff extended,
taking the company's note, guaranteed by defendant bank; the other
bank having failed. The removal of the machinery would have made it
impossible to continue the mill in operation, and from such operation by
a lessee* defendant realized as trustee more than sufficient to pay the
note*. HeM that, un-de? the circumstances, the guaranty was not only a
reasonable-, but a necessary incident to defendant's banking business, and
was within the scope of its power to execute. (Ib.)
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President held to have authority to execute guaranty.
(U. S. D. C. 1924.) Where a bank took a mortgage to secure an existing

indebtedness to it of over $100,000, on property subject to a prior claim
of less than $20,000, enforcement of which would have seriously im-
periled the security, its president, who had been its active business mana-
ger for eight years, and accustomed to act for it without formal authority
from the directors, held to have authority, acting in good faith and in its
interest, to execute a guaranty of such claim on behalf of the bank to
secure its renewal. (Ib.)

INSOLVENCY AND RECEIVERS

POWER OF RECEIVER TO DISPOSE OF ASSETS AND COMPOUND CLAIMS

District court1 s order approving sale of national bank's assets by receiver not reviewable
by circuit court of appeals at instance of bank's creditors.

(U. S. C. C. A. 1925.) District court's order approving sale of national
bank's assets, on receiver's application, under Revised Statutes section
5234 (Comp. St., sec. 9821), is not reviewable by circuit court of ap-
peals, on appeal, under Judicial Code, section 128 (Comp. St., sec. 1120),
by bank's creditors, since such proceeding is an ex parte proceeding to
which the bank's creditors are not entitled to be parties and in which
they have no right to be heard, and not a suit, and since funds to be
collected from sale are not subject to disbursement by court, but by
Comptroller, by whom receiver was appointed and is controlled. (Fifer
et al. v. Williams, 5 Fed. Rep., 2d series, 286.)

National bank receiver does not submit himself a7id bank's assets to control of court
by application for approval of sale of assets.

(U, S. C. C. A. 1925.) Application by receiver of national bank appointed
by Comptroller of Currency, under Revised Statutes, section 5234 (Comp.
St., sec. 9821), to district court for approval of sale of assets, does not subject
the receiver and the affairs of the bank to the jurisdiction of, or place
assets of bank under control of, the court in the sense that receiver ap-
pointed by court and assets in his possession are under court's control.
(Ib.)

Court has duty to refuse order to sell property of defunct bank, if objections of
creditors are well founded.

(U. S. D. C. 1925.) The ex parte application of a receiver appointed
under Revised Statute, section 5234 (Comp. St., sec. 9821), by Comptroller
of Currencj', for order of sale of assets of defunct bank, is not a judicial
controversy, notwithstanding opportunity for objecting creditors to be
heard, but it is duty of court to refuse to order sale if objections are well
founded. (Ex parte Moore, in re Sale of Assets of First Nat. Bank of
Florence, 6 Fed Rep., 2d series, 905.)

That proposed sale of assets of insolvent bank includes debts not objectionable;
(i personal property."

(U. S. D. C. 1925.) In view of statute authorizing receiver to sell bad
and doubtful debts and all real and personal property, a proposed sale
of assets of insolvent bank, including debts due it, is not objectionable
for failure to distinguish bad or doubtful from good debts, in view of
meaning of "personal property," which includes everything subject of
ownership not coining under denomination of real estate, and includes
debts and choses in action (citing Words and Phrases, "Personal Property").
(Ib.)

Provision in proposed sale of assets of insolvent bank for payment of small claims
in full held illegal.

(U. S. D. C. 1925.) In view of Revised Statute, section 5236 (Comp. St.,
sec. 9823), requiring comptroller to make a ratable dividend of proceeds
from insolvent bank's assets, proposed sale of assets of insolvent bank
providing for payment in full of certain small claims, amounting in all
to approximately $20,000, held illegal. (Ib.)
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Proposed sale of assets of insolvent bank, requiring creditors to accept certificates
of deposit from purchasing hanky illegal.

(U. S. D. C. 1925.) A receiver under national banking act can not compel
a creditor to accept a new debtor for whole or part of his debt, and pro-
posed sale of assets of insolvent bank requiring creditors to receive certif-
icates of deposit of purchasing bank in lieu of their claims against insolvent
bank held illegal as to objecting creditors. (Ib.)

Proposed sale of assets of insolvent hanky allowing purchaser to collect and com-
pound certain assets, held illegal.

(U. S. D. C. 1925.) A proposed sale of assets of insolvent bank, giving
purchasing bank power to sell, collect, or compound certain assets, without
submitting to court such proposition, and where neither receiver nor
comptroller would have any further power, held illegal as amounting to
abdication by receiver of duties. (Ib.)

Terms of sale prescribed by court must not he illegal.
(U. S. D. C. 1925.) Although court has full power to prescribe terms of

sale of assets of insolvent corporations, it may not prescribe illegal terms
which practically nullify provisions of statute, though terms be favored
by a very large majority, and would in all probability be for benefit
of creditors. (Ib.)

ACTIONS AGAINST RECEIVERS

Courts—Action against superintendent of insurance to impress fund in his hands
with trust, held not ll action against State."

(U. S. D. C. 1923.) Where proceeds of bonds and securities stolen from
bank were paid to insurance company, and came into hands of State
superintendent of insurance as official liquidator, held, action against
insurance superintendent by receiver of bank to impress such fund with
trust in favor of bank was not an " action against the State," nor a consti-
tutional officer of it. (Bean v. Stoddard, State Superintendent of Insur-
ance, et al. 2 Fed. Rep., 2d series, 62.)

Trusts—Adequate remedy at law held not to preclude suit to impress fund in hands
of superintendent of insurance with trust.

(U. S. D. C. 1923.) Suit by receiver of bank against superintendent of
insurance to impress trust on proceeds of stolen bonds and securities,
which had been paid to an insurance company and had come into defend-
ant 's hands as official liquidator, held not improper, though an adequate
remedy at law might exist under insurance law, New York, section 63.
(Ib.)

Complaint Jield to sufficiently disclose receiver's capacity to sue.
(U. S. D. C. 1923.) Complaint in suit by receiver of national bank to

impress with trust a fund in hands of State superintendent of insurance,
which alleged plaintiff's appointment and assumption of duties as receiver,
held to show sufficient capacity to sue, in absence of specific denial of such
appointment. (Ib.)

Specific instructions to commence action not essential to receiver's capacity to sue.
(U. S. D. C. 1923.) Under Revised Statute, section 5234 (Comp. St.,

sec. 9821),it is the duty of receiver of national bank to collect assets and
debts, and he is not required, as affecting his capacity to sue, to obtain
specific instructions before commencing action for such purpose. (Ib.)

CLAIMS FOR DEPOSIT OF COUNTY FUNDS

State statute held ineffectual to give county preference in distribution of assets of
national hank.

(Iowa Sup. 1924.) Distribution of assets of insolvent national bank being
governed by United States Revised Statutes, section 5236 (U. S. Comp.
St., sec. 9823), which prevails over State statute, Code Supplement 1913,
section 3825a (Code 1924, sec. 12719), is ineffectual to give county pref-
erence. (Palo Alto County v. Ulrich et al. 201 N. W. Rep. 132.)
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Counties—Board of supervisors.could not by present designation of county depository
bind subsequent board.

(Iowa: Sup. 1924.) While board of county supervisors is continuous body,
it could not by present designation and approval of depository bond bind
board- as thereafter constituted; (Ib..)

Depositories—Approval1 of bank as county depository held to authorize deposits
therein until approval revoked or new depository named.

(Iowa Slip. 1924.) Where board of county supervisors had designated and
approved bank as county depository under Code 18.97, section 1457, such
approval- was effective, and constituted, authority for deposit therein of
county, funds until revoked or new depository named. (Ib.)

Deposit of check by county treasurer in depository bank held to create relation of
debtor and creditor.

(Iowa Sup. 1924.) Deposit of foreign check by county treasurer in deposi-
tory bank held under evidence to create relation of debtor and creditor, and
not to. constitute trust fund. (Ib.)

Relation of debtor and or editor- held to arise when bank receives paper and credits
proemds; to customer's checking account.

(Iowa Sup» 1924,) Where customer indorses to bank's order checks or
drafts, and is given credit for amount thereof on his account as cash, and
may check against credit given, in absence of agreement or understanding
to contrary, or proof of circumstances from which it may be inferred, pre-
sumption is that title to paper passes to bank, and relation of debtor and
creditor arises. (Ib.)

CLAIMS OF UNITED STATES

Evidence held insufficient: to show insolvency.
(U. S. D̂  C. 1924.) Under Revised Statutes section 3466 (Comp. St. Sec,

6372),, giving a preference to debts due by insolvent debtor to United
States, insolvency of bank held not shown by proof that balance dis-
closed by daily statement was incorrect or that certain bills receivable
were without value, where the statement showed excess of resources over
indebtedness. (United States Fidelity & Guaranty Co. n. Porter, Conr-
missioner of Finance of Idaho, 3 Fed. Rep.., 2d series, 57.)

Capital stock not "debt" in determining^insolvency.
(U. S. ID', C. 1924.) In determining question of insolvency, capital stock

and .surplus* in no sense constitute indebtedness of bank, its obligation to
a stockholder not being a debt, but latterJs right being to receive ratable
share of assets after all debts are paid. (Ib.)

Idaho State finance commissioner held not shoion to have taken over bank assets under
assignment.

(U. S. D. C. 1924.) In suit by surety to ha/ve declared a preference its
claims against insolvent State bank within Revised Statutes, sections 3466,
3468; (Comp. St., sec. 6372, 6374), giving a priority to debts due United
States, evidence held insufficient to show that Idaho State finance com-
missioner took charge of affairs of bank under an assignment by resolu-
tion, of board of directors, where such resolution did not purport to be an
assignment, but simply a determination to discontinue business. (Ib.)

Right of surety's preference as for debt due United States; wholly.dependent on, statute.
(U..S. Di G. 1924>) The right of a surety to a- preference under Revised

Statutes, sections 3466,. 3468 (Comp. St. sees, 6372, 6374), giving pref̂
erence to debts due the United States, is a creature of statutory law and
exists only in cases where the facts fall strictly within provisions of
statute. (Ib.)

Claim against /insolvent bank based on cashier's checks purchased with Government
funds held entitled to priority.

(U. Sv D;. C. 1925.) A claim against an insolvent bank, based on cashier's
checks purchased by a: poatmistress with fumlfe. belonging to the Govern-
ment, held; one*in favor of the United; States:with-right to priority of pay-
ment- under* Revised Statutes, section 3466 (Comp. St., sec. 637.2.), which
right .-was not affected; by the fact'that the claim was, filed? by, and- allowed
to, the postmistress and afterwards assigned to the United States. (United
States v. Brock, State Bank Com'r. of Louisiana, et al., 5 Fed. Rep., 2d
series, 265.)Digitized for FRASER 
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OFFSETS

Surety not entitled to set off claim against insolvent bank; debtor bank can not acquire
right of set-off by acquiring claim against, the bank.

(U. S.. Sup. 1924.) Where a guaranty company executed a bond guarantee-
ing the xktelity of the president, of a national bank, and another to a
depositor of the bank insuring payment of deposits, and the bank there-
after became insolvent through the frauds of the president and the
guarantor paid the depositor and took an assignment of the depositor's
claim against the bank with approval of the bank's receiver. Held, that
this claim could not be set off by the guarantor as assignee or subrogee
in an action by the receiver upon the bond first mentioned. The doctrine
of relation is a legal fiction invented to promote justice? and never allowed
to defeat the collateral rights of third persons. 295 Fed* 847 affirmed.
(United States Fidelity & Guaranty Co. v. Wooldridge, Receiver of the
National Bank of Clebuxn, 2.68 U. &.. R. 234.)

Set-off and counterclaim—One of two defendants severally liable held entitled to
interpose counterclaim as against objection of want of mutuality.

(XL S. C. C. A. 1924.) In action by receiver of bank on drafts deposited
with it by payee, against latter and drawer, either defendant might set up
as counterclaim any claim pn contract held by it at time bank became5

insolvent; cause of action being several and doctrine of mutuality therefore
being inapplicable. (Richmond Ins. Co. et al. v.. Litteer, 1 Fed. Rep., 2d
series, 311.)

Claim against bank held to arise after Us insolvency, and therefore not subject of
set-off.

(U.. S. C. C. A. 1924.) Where a bank on which check was drawn honored
and paid it in regular course of business by delivery of draft,, and its
receiver thereafter stopped payment on draft to enable him to distribute
bank's estate equitably among creditors, claim of maker of check by reason
of stopping payment of draft could not be interposed as set-off in receiver's
action against maker, since maker's right had inception after insolvency of
bank. (Ib.)

INSOLVENCY OF STATS BANK

Courts—Defendant, by failing to object to form of proceeding, waived right of court
to proceed.

(HI. S, C. C. A. 1925.) Where insolvent State bank was placed under
receivership hy order of district court, although cMmants to fund drawn
into court by petition of receiver were residents of State, and no claim was
for as much as $3,000, by failing to object to form of proceeding, defendant
waived' right of court to proceed, and final adjudication that receiver had
no interest in fund did not affect' jurisdiction theretofore rightfully at-
tached, (George. ©. Harter Bank of Canton, Ohio,«?. Inglis, § Fed. Rep.,
2d. series.. 841,)

Ordinarily bank may,- mt off agmmi deposit debt ckm by depositor.
(U. S. C. C, A.. 1.92:5*) Ordinarily a bank may set. off. a, deposit against a debt,

due it from the depositor, right thereto notr however, being absolute or
paramount to superior equities. (Ib.)

Equity has extended rigki of hank to set off deposit o@ainst debt on theory that one
should not puy- debt ta creditor if he can not compel creditor to pay..

(U. S. C. O. A. 1925.) Where insolvency has intervened, equity has ex-
tended right of. bank to set off deposit against debt of depositor to unma~
tured note, on theory that in good conscience one ought not pay debt, to
creditor if he can not ultimately compel creditor to pay debt due him;
right, however, not being paramount to* superior equities. (Ib.)

Equities of claimants- ta deposit of insolvent bunk held superior to right of set-off ef
bank.

(U.. S.. €.: Cl A.. 1*925.).- Wmere company engaged in general banking business
was? pi&£@dl imder receivership,, and bank, after learning thereof, applied
its deposit; in, pay men t of qaaoaatturedb note, equities of claimant to deposit
as--par©ceeds of/sale of shapes of stock and f tracts- intrusted to insolvent, bank,
which were traceable to deoosit, held superior to right of set-off in the
bank. (Ib.)
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1 6 6 EEPORT OF THE COMPTROLLER OF THE CURRENCY

Collateral held inapplicable to preexisting debt of another bank which absorbed
creditor bank.

(U. S. C. C. A. 1925.) Where collateral was deposited by debtor with C.
bank to secure payment of debt or any of debtor's liabilities to C. bank,
due or to become due, or that may thereafter be contracted, after existing
debt was paid, collateral can not be applied to payment of a preexisting
and unmatured obligation to H. bank, which absorbed C. bank. (Ib.)

INTEREST AND USURY

Penalties imposed on national bank for violating State usury law are forfeiture of
interest and liability for twice amount of interest; remedy under Federal statute
exclusive.

(Ala. Sup. 1924.) Under Revised Statutes of United States, sections 5197,
5198 (U. S. Comp. St., sees. 9758, 9759), national bank charging or receiv-
ing higher rate of interest than allowed by law of State where bank is
located, forfeits entire interest, and, if interest has been paid, person
making payment may sue for twice amount of interest paid, and this
remedy is exclusive. (Jones v. Moore, 102 So. Rep. 200.)

Cause of action for interest paid national bank does not accrue until all payments
exceed principal.

(Ala. Sup. 1924.) Cause of action under Revised Statutes of United States,
section 5198 (U. S. Comp. St., sec. 9759), for twice interest paid to national
bank does not accrue, and lender may purge transaction of usury, until
all payments exceed principal. (Ib.)

Mere renewal of note not payment cutting off defense of usury under national
banking act.

(Ala. Sup. 1924.) Mere renewal of note by national bank, including therein
usurious interest, is not such payment as cuts off defense of usury in action
thereon, or limits borrower to his action for penalty for usury paid, under
Revised Statutes of United States, section 5198 (U. S. Comp. St., sec.
9759). (Ib.)

Rule as to effect of part payments on note including usurious interest, as respects
penalties under national banking act, stated.

(Ala. Sup. 1924.) As respects penalties imposed by national banking act
(Rev. St., U. S., sec. 5198 (U. S. Comp. St., sec. 9759)), part payments
of note generally, including therein usurious interest, without application
thereof by agreement of parties, are not regarded as applied first to pay-
ment of interest, but if parties by agreement make such application
thereof, it will be treated as if usurious interest had been separately paid,
intent of parties being controlling. (Ib.)

Entire usurious contract not void, but voidable as to interest only.
(Ala. Sup. 1924.) Under national banking law and laws of Alabama, entire

usurious contract is not void, but is voidable as to interest only. (Ib.)
Bills and notes—Usury—Assignee of usurious nonnegotiable paper takes subject to

defenses; renewal binds debtor for full amount.
(Ala. Sup. 1924.) Assignee of usurious nonnegotiable paper without notice

of usury, who pays its full value, takes subject to all defenses available
against payee, but renewal of debt, including usury, binds debtor for full
amount. Lib.)

Usury—Debtor can not set up usury against assignee induced to pay usurious debt.
(Ala. Sup. 1924.) Debtor can not set up usury against assignee of security

induced by him to advance money to pay usurious debt. (Ib.)
Principal and surety—Rights of surety to protection against loss grow out of contract

with principal.
(Ala. Sup. 1924.) Though surety who pays debt is subrogated to remedies

and securities of payee under Code 1907, sections 5385, 5388, he is not in
position of assignee when he enters into obligation, but his right to be
protected against loss grows out of contract with principal. (Ib.)
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Principal and surety—Surety paying usurious obligation without notice not to do sa,
held entitled to recover amount paid.

(Ala. Sup. 1924.) Where surety pays obligation after maturity .without
notice from principal not to do so, he is entitled to recover amount paid
though he had notice of usury in debt, but any collusion with payee to
cut off debtor's right to purge it of usury would place surety in like position
with payee. (Ib.)

Usury—Contract not "usurious" if lender receives something of uncertain value for
loan, unless palpably in excess of legal interest.

(Ala. Sup. 1924.) Contract is not>lusurious" where lender receives some-
thing of uncertain value for his loan, even though its probable value is
greater than legal interest, unless so palpably in excess of legal rate as to
show intent to violate usury laws. (Ib.)

Usury—Where stock given as compensation for loan highly speculative, transaction
held not usurious.

(Ala. Sup. 1924.) Where stock given as compensation for loan was highly
speculative, and without real market value, transaction held not usurious.
(Ib.)

Evidence—Receipt and contract held to show third party's notes transferred to secure
plaintiff's note, and not as payment thereof.

(Ala. Sup. 1924.) Receipt and contract reciting that transfer of third party's
notes was contribution toward plaintiff's note, that such note and collateral
was held as security that third party would pay his notes, that plaintiff
note was to be paid from proceeds of third party's notes, etc., held to show
that notes were merely transferred to secure plaintiff's note and not as
absolute payment thereof. (Ib.)

Pledges—Sale of collateral note held not payment of debt.
(Ala. Sup. 1924.) Sale of note held as collateral under conditions whereby

holder may and does reclaim it and stands ready to surrender it% is not
payment of principal debt; Code 1907, section 3302, not being applicable/
(Ib-)

Pledges—Plaintiff took nothing by delay in prosecution of action on note securing
plaintiff's note not due to holder's fault.

(Ala. Sup. 1924.) Where notes of third party given to defendant to secure
plaintiff's note were not paid at maturity, and defendant sued thereon,
plaintiff took nothing by delay in prosecuting action not due to defendant's
fault. (Ib.)

Congress has exclusive power to determine penalty for usury by national bank.
(Idaho Sup. 1924.) It is within the exclusive power of Congress to deter-

mine the penalty that may be exacted of a national bank for taking, receiv-
ing, reserving, or charging an usurious rate of interest. (Curtis v. Western
Reporting & Credit Co. et al., 230 Pac. Rep. 771.)

Penalty for usurious contracts of national banks limited to forfeiture of interest where
it has not been paid.

(Idaho Sup. 1924.) Congress has limited the penalty for the usurious con-
tracts of national banks to a forfeiture of the interest, where the interest
has not been paid. (Ib.)

No greater penalty than forfeiture of interest can be imposed on national bank in
action on usurious contract.

(Idaho Sup. 1924.) No other or greater penalty can be imposed on a national
bank in an action on an usurious contract than a forfeiture of the interest.
(Ib.)

Evidence—Evidence of alleged usurious transactions other than pleaded as defense to
action on note inadmissible.

(Idaho Sup. 1924.) In an action on a promissory note, where usury is
pleaded as a defense, evidence with respect to other alleged usurious trans-
actions is not admissible. (Ib.)
67746°—261 -12
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Charge of interest by national bank exceeding 6 per cent was usurious to extent
State law applied.

(Md. App. 1925.) Charge of interest by national bank exceeding 6 per cent
was usurious to extent State law applied. (Penrose v. Canton Nat.
Bank of Canton, 127 At. Rep. 852.)

Where national banh charges excessive interest for loan, either on original or on
renewal note, indorser may be relieved of all interest up to time of suit.

(Md. App. 1925.) Where national bank charges excessive interest for loan,
either on original or on renewal note, indorser may be relieved of all
interest up to time of suit, in view of Revised Statutes of United States,
sections 5197, 5198 (U. S. Comp. St., sees. 9758, 9759). (Ib.)

Usury—Pleas alleging usury held sufficient against demurrer interposed for non-
compliance with statutory requirements.

(Md. App. 1925.) Pleas alleging usury held sufficient against demurrer
interposed for noncompliance with code, article 49, section 5, where the
pleas specifically stated the amounts and dates of the original loans,
though they did not give the details of the renewal notes actually sued
on. (Ib.)

National banks may charge corporations any rate of interest agreed upon without
violoMon of usury law.

(Md. App. 1925.) National banks may charge corporations any rate of
interest agreed upon without violation of usury law, in view of code
(vol, 4), article 23, section 100a; hence, in suit "by such bank as payee

.against defendant as accommodation indorse? on corporation note,
defendant could not set up usury. (ID.)

Usury—Exclusion of questions pertaining to usury held not error, usury not being
available defense.

(Md. App. 1925.) In action on note, against accommodation indorser,
exclusion of questions pertaining to usury held not error; usury not being
available defense. (Ib.)

Testimony as to other possible ways of payee bank to obtain additional interest
held properly excluded.

(Md. App. 1925.) Assuming usury was an issue in action bv national bank
as payee on a note on which defendant was accommodation indorser,
where it appeared that interest in addition to the amount named in the
note was collected by the bank in a certain way, exclusion of testimony
as to other possible ways of plaintiff to obtain additional interest held
not error, where such testimony had no appreciable effect on the case,
and the method suggested was not adopted by plaintiff, and there seemed
to be no need of the comparison suggested by way of explanation of the
transaction as it was. (Ib.)

JURISDICTION

Jurisdiction over a suit to administer the assets of an insolvent firm of stockbrokers
does not empower the district court to entertain as dependent or ancillary a con-
troversy between a customer of the firm and a national bank (citizens of the same
State) over money paid the firm by the customer to buy stocks,

(U. S. Sup. 1925.) A controversy is not dependent or ancillary unless it
has direct relation to property or assets drawn into the court's possession
or control by the principal suit. Jurisdiction over a suit to administer
the assets of an insolvent firm of stockbrokers does not empower the
district court to entertain as dependent or ancillary a controversy between
a customer of the firm and a national bank (citizens of the same State) over
money paid the firm by the customer to buy stocks and deposited by the
firm in the bank, and which the bank has set off against notes owing it
by the firm, but which the customer claims as equitably his, free from
the firm's obligations. 295 Fed. Oil reversed. (Fulton National Bank
of Atlanta v. Hozier, Intervener, and Smith, et al., as Receivers of Imbrie
& Co., 267 U. S. R. 276.)
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LIQUIDATION

National bank is creature of Federal law.
(Colo. Sup. 1925.) A national bank is a creature of Federal law. (McClel-

land v. Merchants' & Miners' Nat. Bank of Idaho Springs, 238 Pac.
Rep. 774.)

Federal banking act as to transfer of stock of national bank held to control over
State statute.

(Colo. Sup. 1925.) Federal banking act as to transfer of stock of national
bank held to control Colorado C. L., section 2268, notwithstanding stock
was transferred after bank ceased to function as such, and while it was
in the process of voluntary liquidation. (Ib.)

Adoption by national bank of policy^ of voluntary liquidation definitely fixed as of
such time liability of each stockholder to bank.

(Colo. Sup. 1925.) Adoption by national bank of policy of voluntary liqui-
dation definitely fixed as of such time liability of each stockholder to
bank. (Ib.)

National bank's adoption of voluntary liquidation precluded stockholders frotri
thereafter avoiding liability on stock by transfer thereof.

(Colo. Sup. 1925.) National bank's adoption of voluntary liquidation pre-
cluded stockholders from thereafter avoiding liabilit}^ on stock by trans-
fer thereof. (Ib.)

Equitable assignment by stockholder in national bankf of his certificate of stock,
after bank goes into liquidation, does not affect his status as stockholder with its
attendant liabilities.

(Colo. Sup. 1925.) An equitable assignment by a stockholder in a national
bank, of his certificate of stock, after bank goes into liquidation, does not
affect his status as stockholder with its attendant liabilities; the status
of such stockholder remaining unchanged from the date when the bank
goes into liquidation. (Ib.)

National bank going into liquidation has lien for indebtedness upon dividends in
hands of receiver, 'which equity may enforce by set-off.

(Colo. Sup. 1925.) A national bank going into liquidation has lien upon
dividends in hands of receiver, and may properly set off dividends accru-
ing upon shares of stockholder against his indebtedness to bank, and
equity will enforce set-off, when necessary to prevent one of the parties
from losing his payment on account of insolvency of the other. (Ib.)

Trusts—Indebtedness to trust fund of insolvent person, entitled to share in distri-
bution of trust fund, may in equity be set off against his distributive share.

(Colo. Sup. 1925.) Indebtedness to trust fund of insolvent person, entitled
to share in distribution of trust fund, may in equity be set off against
his distributive share. (Ib.)

Act of receiver of liquidating national bank, in setting off accumulated dividends
against stockholder's judgment debt to bank held proper.

(Colo. Sup. 1925.) Act of receiver of liquidating national bank, in setting
off accumulated dividends on shares of insolvent stockholder against
latter's judgment debt to bank, held proper. (Ib.)

Pledgees of certificate of stock in national bank, becoming such during liquidation
of bank, held to acquire rights of assignor subject to cross demands of bank against
assigning insolvent stockholder.

(Colo. Sup. 1925.) As against a judgment creditor, purchasing at execution
sale debtor's certificate of shares of national-bank stock while bank waa
in process of liquidation, prior pledgees of such stock, by assignment and
delivery during such liquidation, held to have acquired all rights of the
assignor with respect to dividends, subject to the cross demands of the
bank against such assigning insolvent stockholder, and the bank's right
in equity to enforce set-off. (Ib.)
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Assets turned over to bank upon organization deemed good when subsequently paid,
(111. Sup. 1924.) Where a national bank was converted into a State savings

bank, through stockholders' agreement to take stock in the State bank,
and a trust company furnished money to be exhibited to the auditor's
agent as the cash capital of the State bank and it was then returned to
the trust company, in an accounting to determine its liability to creditors
by way of estoppel measured by the impairment of the national bank's
capital and surplus, assets turned over to the State bank should be con-
sidered good and collectible where they were subsequently paid, not-
withstanding an accountant could not place any value on them at the
time of the transfer. (Chicago Title & Trust Co. v. Central Trust Co. of
Illinois, 144 N. E. Rep. 165.)

Trust company assisting in illegal organization not to be prejudiced by failure of
savings bank and receiver to collect assets.

(111. Sup. 1924.) In such case the trust company should not be prejudiced
by any failure of the savings bank or its receiver to use proper diligence
in the collection of the assets turned over to them by the national bank,
and, if a debt transferred was as gqod on that day as cash for banking
purposes, it must be regarded as a good debt. (Ib.)

Valuation placed on notes turned over to bank upon organization as regards liability
of trust company.

(111. Sup. 1924.) In such case notes or claims transferred held to be valued
as of the date of transfer to the savings bank, and, where a note or claim
was afterwards paid in part only, the present worth on the date of transfer
of the payment afterwards made must be taken as the amount collected
thereon. (Ib.)

"Surplus" and "undivided profits" defined.
(111. Sup. 1924.) The item designated as "surplus" in a bank statement

represents permanent surplus or a liability that is carried permanently
on the books, and is rarely ever decreased or increased except by necessity
in case of loss to the bank, or in case of an increase by reason of a new
declaration of a permanent fund to be carried under that designation, and
"undivided profits'' are the funds usually drawn to pay the declared
dividends of the bank. (Ib.)

Estoppel—Trust company assisting in illegal organization of bank held not liable
to stockholders of bank through estoppel by reason of cash secured from it exhibited
as capital of bank.

(111. Sup. 1924.) Where national bank was converted into a State savings
bank through stockholders' agreement to take stock in the State bank,
and a person interested secured cash from a trust company which was
exhibited to the auditor's agent as the cash capital of the State bank,
and then returned to the trust company, the trust company, though
liable by estoppel to the creditors of the State bank which became in-
solvent, was not liable to its stockholders. (Ib.)

Undivided profits not treated as liability in accounting against trust company as-
sisting in illegal organization of State savings bank to succeed national bank.

(111. Sup. 1924.) Where national bank was converted into State sayings
bank, and a person interested secured cash from a trust company which
was exhibited to the auditor's agent as the cash capital of the State bank,
and then returned to the trust company, in an accounting to determine
the liability of the trust company to the creditors of the State bank, on
the theory of estoppel, undivided profits of the national bank should not
be treated as a liability. (Ib.)

When liability to stockholders of dissolved national bank deemed to cease in deter-
mining liability of one assisting in illegal reorganization as State bank.

(111. Sup. 1924.) In such case, in determining the liability of the trust
company under the theory of estoppel, the entire amount of the national
bank's liability to its stockholders is deemed to have ceased the very
moment they accepted stock in the savings bank, and, as to dissenting
stockholders, the very moment that an interested person purchased their
stock. (Ib.)
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Taxation—Stockholders and not bank liable for tax on stock.
(111. Sup. 1924.) Under Revenue Law, sections 35, 39, assessing shares of

stock, and making it the duty of every bank and its managing officers to
retain so much of any dividends belonging to stockholders as shall be
necessary to pay taxes levied upon the shares, the liability is that of the
stockholders and not the bank, and the bank is not primarily liable.
(Ib.)

Trust company assisting in illegal organization not liable for attorney's fee paid
by bank holding note against attorney which could have been set off.

(111. Sup. 1924.) Where a national bank was converted into a State sayings
bank and a trust company furnished cash to be exhibited to auditor's
agent as the cash capital of the State bank, and then returned to the trust
company, in an accounting to determine its liability to creditors of the
State bank on the theory of estoppel, it could not be charged with fees
paid an attorney by the State bank at a time when it held a note of the
attorney due on demand, which could have been set off against the claim
for services. (Ib.)

Trust company assisting in illegal organization not liable for expenses of bank or
its receiver.

(111. Sup. 1924.)- In such case, the trust company can not be charged with
the expenses of the savings bank or the expenses of a receiver in winding
up its affairs. (Ib.)

Salary relinquished not considered in determining liability of trust company to
creditors of bank which it helped to organize without required capital.

(111. Sup. 1924.) In such case, salary relinquished by president of the na-
tional bank though subsequently claimed should not be considered as a
liability of savings bank. (Ib.)

Trust company assisting in illegal organization of bank not liable for loss caused
by want of diligence.

(111. Sup. 1924.) In such case, the trust company is not bound by action of
receiver of savings bank in selling assets for less than their value through
want of due diligence in finding out their value. (Ib.)

Contracts—Third party may maintain action on promise made for his benefit.
(111. Sup. 1924.) A third party may maintain an action on a promise made

to another for his benefit. (Ib.)
When indirect liability charged in determining solvency right of indemnity should be

credited.
(111. Sup. 1924.) Where a national bank was converted into a State savings

bank, and cash was furnished by a trust company to be exhibited to the
auditor's agent as the cash capital of the State bank, and then returned
to the trust company, in an accounting to determine the liability of the
trust company, charged, under the theory of estoppel to the creditors of
the State bank, when indirect liability of debtor of the national bank
was charged in determining his solvency, credit should have been given
because of his right to be made good by party primarily liable. (Ib.) *

Payment—Deposit properly applied to oldest note by receiver of bank.
(111. Sup. 1924.) A receiver of a bank holding several notes of a depositor,
in the absence of direction by debtor, properly applied the deposit to the
oldest note. (Ib.)

Payment—Rule as to application of payments.
(111. Sup. 1924.) A debtor has the right to have a payment applied to the

debt he directs, but, if he makes no direction, then the creditor may
apply the credit as he sees fit, in case no third party is unjustly pre-
judiced. (Ib.)

Corporations—Organizers of foreign holding corporation remained owners of stock
of domestic corporation.

(111. Sup. 1924.) A syndicate owning shares of stock of a domestic cor-
poration remained the owners thereof though they formed a foreign
corporation as a holding company for the stock, as a foreign corporation
can not lawfully hold stock in a resident corporation. (Ib.)
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No credit because worthless claims transferred to subsidiary in accounting to deter-
mine liability of trust company assisting in illegal organization of bank.

(III. Sup. 1924.) Where a national bank was converted into a State sayings
bank, and a trust company furnished cash to be exhibited to auditor's
agent as the cash capital of the State bank and then returned to the trust
company, in an accounting to determine its liability to creditors, under
the theory of estoppel, it is. not entitled to credit because worthless claims
were transferred fc>y the State bank to subsidiaries unless these claims were
collected or partially collected after they went into the hands of the sub-
sidiaries. (Ib.)

Bank could apply deposit on demand note though trust fundr when without notice.
(111. Sup. 1924.) A bank could apply a deposit on a demand note though the

depsoit was a trust fund, where it was without notiee as to the trust.
(Ib.)

Evidence—Bank boohs held admissible in action involving accounting, and to be
prima facie evidence as to items marked paid.

(111. Sup. 1924.) Where persons in control of national bank desired to con-
vert it into a State bank, and secured cash from a trust company which
was exhibited to the auditor's agent and then returned to the trust com-
pany, in an action wherein it was sought to hold the trust company liable
to creditors of the State bank under the theory of estoppel the books of
national and State bank were competent evidence as to assets and pay-
ment of bills receivable, etc., and established prima facie that items marked
paid were paid. (Ib.)

Evidence—Positive uncontradicted evidence of owner as to value of real estate can not
be ignored.

(111. Sup. 1924.) Positive and uncontradicted evidence of owner of real
estate as to its value can not be ignored. (Ib.)

Evidence—Uncontradicted testimony as to accounts entitled to consideration though
not itemized.

(111. Sup. 1924.) Positive testimony that there was owing to witness person-
ally by parties living near a certain place good accounts amounting to
from $50,000 to $75,000, and that he likewise owned good notes owed by
parties in and near such place amounting to the further sum of from $50,000
to $75,000, uncontradicted of record, is entitled to consideration on ques-
tion of solvency, though he could not itemize the accounts or the notes,
his further testimony showing that all of his books of account were in the
hands of State or Government officials who were prosecuting him for certain
alleged crimes, and that it was not possible for him to consult the books.
(Ib.)

Payment—Note presumed paid by parties primarily liable.
(111. Sup. 1924.) When a note is shown by record evidence to be paid, but it

does not appear who paid it, the presumption is indulged that it was paid
by parties primarily liable theron, and not by one agreeing to see it paid^
(Ib.)

Evidence—Amount paid for land as evidence of value.
(111. Sup. 1924.) In determining the value of real estate on a certain date,

consideration should be given to the amount paid for it shortly before that
time. (Ib.)

"Good will".to be considered asset determining liability of one assisting in organ-
ization without sufficient capital.

(111. Sup. 1924.) Good will, which is the probability that old customers will
resort to the old place, is a species of property and is to be considered in
determining the value of the assets of a solvent bank transferred to a new
savings bank, in determining the liability of one participating in the
organization of the new bank with insufficient capital, on the theory of
estoppel. (Ib.)
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Bills and notes-—Mortgages—Note indorsed in blank negotiable by delivery; validity
of contract whereby bank took over assets of another bank and of transfer of note in
blank could not be litigated by makers of note; "delivery."

(N. Y. Sup. 1924.) Where assets of C. bank were transferred to R. bank,
which in consideration assumed liabilities of C. bank, note secured by
mortgage which was indorsed in blank by C. bank, under negotiable instru-
ments law, sections 2, 60, 64, 90, became payable to bearer and nego-
tiable by "delivery," which is transfer of possession, and R. bank was
entitled to sue thereon 'in own name and makers could not litigate validity
of transfer of note or of contract. (National Bank of Rochester v. Erion-
Haines Realty Co. #b al., 206 N. Y. Supp. 452.)

Bills and notes—Statute of national bank taking over assets of another bank stated;
bank could not recover on note without surrendering security.

(N. Y. Sup. 1924.) Under act Congress, November 7, 1918, sections 1, 2
(U. S. Comp. St. Ann. Supp. 1919, sections 9696a, 9696b), where national
bank took over assets and assumed liabilities of another bank, it became
holder of note ransferred under blank indorsement in same manner and to
same extent as transferor and could not recover thereon without sur-
rendering security held by transferor. (Ib.)

MUTUAL LOAN COMPANIES

State regulation of business akin to banking.
(U. S. Sup. 1924.) Business so nearly akin to banking as to be equally

clothed with a public interest may be brought under State supervision
by confinement to corporations. (D.illingham, as President, et al. v.
McLaughlin, as Superintendent of Banks of the State of New York, et al.;
McLaughlin, as Superintendent of Banks of the State of New York, et al.
v. Dillingham, as President, et al., 264 U. S. R. 370.)

Mutual loan business.
(U. S. Sup. 1924.) So held of a business, conducted by a common-law

trust, of soliciting and receiving loans in small monthly payments under
loan contracts which entitled the respective lenders, when they had paid
in a stated percentage, to borrow the face value of their contracts in
the order of their applications therefor on real estate security, or, upon
sale of this borrowing right, to receive the amounts paid in on their con-
tracts with a problematical 't bonus," or, by paying up contracts in full,
to receive back their face value with a share in a "surplus,?; with provisions
as to forfeiture, etc. (Ib.)

Fixing minimum of loans.
(U. S. Sup. 1924.) A law of New York forbidding any individual, partner-

ship, or unincorporated association to engage in the business of receiving
deposits or payments of money in installments, for cooperative, mutual-
loan, savings or investment purposes, in sums of less than $500 each,
held not violative of the equal-protection clause in not applying to the
business of receiving larger deposits, in view of the greater protection
needed by small investors and the elements of chance, risk and delay to
investors existing in this case. (Ib.)

NEGOTIABLE PAPER *

Husband and wife-—Evidence of transactions with parties other than plaintiff held
insufficient to establish course of dealing estopping wife from denying husband's
authority.

(U. S. C. C. A. 1925.) In action involving husband's authority to deal for
wife, evidence of transactions with banks other than plaintiff held insuf-
ficient to show course of dealing relied on by plaintiff or to estop wife
from denying husband's authority. (First Nat. Bank of Duncan, Okla.,
v. Staley et al., 4 Fed. Rep., 2d series, 324.)
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Bank, consolidating with another and acquiring notes from it, does not take as
innocent purchaser.

(U. S. C. C. A. 1925.) Bank, consolidating with another and acquiring
from it notes, does not take as innocent purchaser, but steps into shoes
of bank with which it consolidates. (Ib.)

Husband and wife—Bank, accepting husband's pledge of wife's notes with knowledge
that husband had indoresed them in wife's name, held not innocent holder.

(U. S. C. C. A. 1925.) Where bank, at time of accepting husband's pledge of
notes belonging to wife, knew that husband had signed wife's name to
indorsement, it was not an innocent holder, fcut chargeable with burden
of proving that wife had consented or authorized husband's act. (Ib.)

Husband and wife—Wife held not precluded from asserting ownership of notes
pledged by her husband.

(U. S. C. C. A. 1925.) # Where bank, accepting husband's pledge of wife's
notes, knew that her indorsement thereon had been written by husband,
held, mere fact that wife, after learning of facts, permitted bank to retain
possession for short time before insolvency of husband was insufficient
to preclude her from subsequently asserting ownership. (Ib.)

Evidence—Question as to disposition of proceeds of note held objectionable, as calling
for conclusion.

(U. S. C. C. A. 1924.) In. action by bank against correspondent bank,
question asked witness as to whether plaintiff bank received any part of
proceeds of certain note held to call for a conclusion of witness, and
properly excluded, in view of other evidence as to disposition actually
made of such proceeds. (Hirning, Supt. of Banks of South Dakota, et al.
v. Live Stock Nat. Bank. 1 Fed. Rep., 2d series, 308.)

Evidence tending to show who received proceeds of sale of notes held admissible in
action between banks.

(U. S. C. C. A. 1924.) In action by bank to recover of another bank amounts
charged against plaintiff's account for unpaid notes alleged by defendant
to have been sold by plaintiff to defendant, evidence that plaintiff by
checks and drafts drew proceeds of the note credited to it at the time of
acquisition by defendant held admissible, as tending to show who received
the benefit of such proceeds. (Ib.)

Evidence held admissible on issue whether bank, purchasing note of another, knew
its true owner.

(U. S. C. C. A. 1924.) In action by bank, which claimed that it had been
wrongfully charged by another bank with amount of unpaid notes alleged
by defendant to have been sold it by plaintiff, evidence that defendant
was never notified that plaintiff had credited others than itself with the
proceeds of the note at the time of its acquisition by defendant held
admissible on the issue whether defendant knew the note was not the
property of plaintiff, but of others. (Ib.)

Appeal and error—Proof of custom of dealing between banks held not erroneously
admitted.

(U. S. C. C. A. 1924.) In action by bank against another to recover
amounts wrongfully charged to its account on notes alleged by defendant
to have been purchased from plaintiff, proof of the custom or manner of
doing business between the two banks held admissible on issue of collusion
between plaintiff's president and defendant, and otherwise harmless,
where judgment was not based on such existing custom. (Ib.)

Evidence that parties to notes involved in action between banks were directors and
stockholders of plaintiff held immaterial,

(U. S. C. C. A. 1924.) In action by bank against another, which it was
alleged had wrongfully charged plaintiff with the amount of unpaid notes
alleged to have been bought from it, minutes of a stockholders' meeting
of plaintiff bank, adduced for the purpose of showing that parties to the
notes were directors, and one of them a large stockholder of plaintiff
bank, held properly excluded as immaterial. (Ib.)
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OFFICERS

DIRECTORS—TERM OF OFFICE—SALARY

Director held not entitled to salary as chairman of board of directors after his term as
director expires.

(Minn. Sup. 1923.) Plaintiff, a director in the defendant bank, was elected
chairman of the board of directors for a specified length of time. His
term as director expired and he was dismissed as chairman of the board
before the end of the term for which he was elected. Held, that he is not
entitled to recover his salary for the unexpired term of service. (Van
Slyke v. Metropolitan Nat. Bank. 193 N. W. Rep. 470.)

National bank can not legally hire any one of its officers for specified time.
(Minn. Sup. 1923.) A national bank can not legally hire any one of its

officers for a specified time. (Ib.)

Attorney and client—Evidence held not to show that attorney intended to render
services to bank without compensation.

(Md. App. 1924.) Evidence held not to show that it was intention of an
attorney, rendering services to a bank prior to its insolvency, and bank's
intention, that he was not to be compensated for his services and that
his claim for compensation was an afterthought for purpose of meeting
bank's receiver's claim against him on his guaranty of a loan which he
secured for bank. (Penrose v. Page, 125 Atl. Rep. 549.)

Attorney's right to accept employment from bank not affected by being a stockholder
in corporation interested in bank.

(Md. App. 1924.) That an attorney rendering services to a bank prior to
its insolvency was an officer of another corporation which was interested
as a stockholder in bank did not deprive him of right to accept employment
by bank as special counsel, nor, even in absence of express employment,
justify inference that services were rendered without any intention on his
part to charge, or expectation by bank to pay, for same. (Ib.)

Attorney's right to accept employment from bank not affected by being guarantor of
mortgage loan by bank.

(Md. App. 1924.) That an attorney rendering services to bank prior to its
insolvency was guarantor of a mortgage loan by bank did not warrant in-
ference that in serving bank as counsel he was serving his own interest,
for his obligation under guaranty could not have been affected by
success or failure of bank. (Ib.)

Attorney rendering services to bank prior to insolvency held entitled to reasonable
compensation.

(Md. App. 1924.) An attorney rendering services to bank prior to insolvency
held entitled to a fair and reasonable compensation for services he ren-
dered between date of his employment and the time the State bank com-
mission took charge of bank. (Ib.)

POWERS OF AND REPRESENTATION OF BANK BY OFFICERS

False representations by cashier held not binding on the bank.
(U. S. C. C. A. 1925.) False representations made by the cashier of a bank

as to the character and standing of a third person held not binding on
the bank, in the absence of evidence that it knew, or should have known
in the exercise of due care, of the dishonesty of the cashier. (Citizens'
Trust & Savings Bank v. Herr. 4 Fed. Rep., 2d series, 483.)

Cashier can not bind bank by representations as to standing or solvency of third
persons.

(U. S. C. C. A. 1925.) In the absence of evidence that he is authorized
to do so, the cashier of a bank has no authority by virtue of his position
to make any representations on behalf of the bank as to the standing or
solvency of a third person. (Citizens' Trust & Savings Bank v. Falligan,
4 Fed. Rep., 2d series, 481.)

Evidence held insufficient to charge bank with liability for fraudulent acts of cashier.
(U. S. C. C. A. 1925.) Evidence held insufficient as matter of law to charge

a bank with liability for fraudulent acts of its cashier in aiding swindlers
to defraud plaintiff. (Ib.)Digitized for FRASER 
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Corporations—Plaintiff had burden of proving president's authority.
(U. S. C. C. A. 1924.) Where a bank charged to bankrupt corporation

sums advanced to its president, claiming that it was by his direction,
which sums bankrupt did not receive, the bank had the burden of prov-
ing the president's authority. (Wallace v. Ohio Valley Bank. In re
Star Car & Foundry Co., 2 Fed. Rep., 2d series, 53.)

Creditor hank held, required to credit bankrupt with a payment misappropriated,
(U. S. C. C. Ar 1924.) Where the president of bankrupt corporation and

its treasurer, who was also vice president of a bank which held the presi-
dent's personal note, without authority signed a check of bankrupt in
payment of the note, for which bankrupt received no consideration, its
vice president in such transaction acted for the bank, which is charges-
able with notice of the facts, and must be required to credit the payment
on an indebtedness of bankrupt to it. (Ib.)

Fraud of creditor, not affecting other creditors generally, not ground for disallowance
of claim.

(U. S. C. C. A. 1924.) That a creditor made false statements as to bank-
rupt's financial condition to one who afterward became a creditor does not
entitle the trustee, representing creditors generally, to insist on post-
ponement of the first creditor's claim until all others are paid. (Ib.)

Evidence held to warrant finding bank ratified act of officer in agreeing to honor
drafts.

(U. S. C. C. A. 1924.) Evidence held sufficient to warrant finding that pri-
vate bank governed by Burns' Annotated Statute, Indiana, 1914, sec-
tions 3402-3417, ratified act of its vice president in agreeing that bank
would honor drafts drawn thereon. (Muentzer et al. v. Los Angeles Trust
& Savings Bank, 3 Fed. Rep., 2d series, 222.)

Act of bank officer may be ratified after its commission, as well as authorized before-
hand.

(U. S. C. C. A. 1924.) Unsanctioned act of bank officer may be ratified
after its commission, as well as authorized beforehand; bank's liability in
each case being same. (Ib.)

Bank can not escape liability for acts of its officer, knowledge of which is imputable
to bank.

(U. S. C. C, A. 1924.) Bank can not escape liability for acts of its officer
when knowledge of officer's conduct is imputable to bank, any more than
when actual formal notice is given to it. (Ib.)

Thai drafts called for "exchange and collection charges," while bank's agreement to
honor drafts did not mention such charges} held not to affect bank's liability.

(U. S. C. C. A. 1924.) That drafts drawn on defendant bank called for
"exchange and collection charges/' while bank's telegram agreeing to
honor drafts did not mention such charges, did not relieve bank from
liability on drafts, where course of dealing between parties showed that
drafts were paid without exchange, especially as, drafts being drawn on
and payable at defendant's bank, there would be no exchange. (Ib.)

That bank paid many drafts drawn by corporation held sufficient to lull suspicion
arising from knowledge that bank officer interested in corporation.

(XJ. S, C. C. A. 1924.) That bank had promptly paid many drafts drawn by
corporation was sufficient to lull any suspicion that holder of draft might
have had because of knowledge that bank official who agreed to honor
drafts was financially interested in corporation, and, at most, any issue
as to holder's being innocent holder was for trial court to determine. (Ib.)

Corporation liable for tort of officer acting within the scope of his authority,
(U. S. D. C. 1924.) The declaration in an action against a bank and one

of its officers, which alleges the felonious stealing of property of plaintiff,
and that the individual defendant, acting as such officer and within the
scope of his employment; aided and abetted such stealing, held to state a
cause of action against both defendants. (Blumenthal v. Commercial
Bank of St. Augustine et al., 1 Fed. Rep., 2d series, 64.)
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Bank and officer held properly joined in action for tort.
(U. S. D. C. 1924.) A bank and one of its officers held properly joined in

an action charging both with liability for an act of the officer alleged to
have been committed while acting for the bank and within the scope of
his authority. (Ib.)

National hank cashier liable for loss from loom of bank funds in excess of 10 per cent
of bank's capital and unimpaired surplus.

(Idaho Sup. 1925.) The cashier of a national bank is liable for any loss that
results to the bank from the making by him of a loan to any person from
the funds of the bank of a sum in excess of 10 per cent of the bank's capital
and unimpaired surplus. (First Nat. Bank of Hagerman v. Stringfield
et al., 235 Pac. Rep. 897.)

Bank is not liable to depositor for making excess loan through lending money with-
drawn from depositor'& account with his authority.

(Idaho Sup. 1925.) The lending of money withdrawn from the accoun*
of a depositor, with the authority of the depositor, does not constitute
the making of an excess loan under United States Revised Statutes, sec-
tion 5200 (U. S. Comp. St., Sec. 9701), and the bank is not liable to the
depositor in an action to recover the deposit. (Ib.)

National bank not liable for act of cashier in lending money for depositor nor on
guaranty of payment of such loan.

(Idaho Sup. 1925.) A national bank can not be held for the act of its
cashier in lending money for a depositor, nor is the bank liable on a guar-
anty of the payment of such a loan. (Ib.)

OFFICERS, CRIMINAL LIABILITY OF

Indictment against employee of national bank for abstracting checks held not duplic~
itous.

(U. S. C. C. A. 1925.) An indictment against an employee of a national
bank, under Revised Statutes, section 5209 (Comp. St., sec. 9772), for
abstracting checks from the funds and credits of the bank, held not du-
plicitous because it charged that he embezzled, abstracted, and willfully
misapplied the checks. (Theobald v. United States, 3 Fed. Rep., 2d
series, 601.)

Indictment held to show sufficiently that abstraction was without authority.
(U. S. C. C A. 1925.) Indictment charging employee of national bank with

abstracting travelers' checks held to show sufficiently that the act charged
was done without authority. (Ib.)

Travelers1 checks held by bank for issuance to customers held "credits" within mean-,
ing of embezzlement statute.

(U. S. C. C. A. 1925.) The word "credits," as used in Revised Statutes, section
5209 (Comp. St., sec. 9772), making it an offense for an officer or em-
ployee of a national bank to embezzle, abstract, or misapply any of the
money, funds, or credits of the bank, includes papers intended to repre-
sent, and which could perform and were intended to perform the function
of, credits, such as travelers' checks kept for issuance to purchasers.
(Ib.)

Evidence held to sustain conviction of employee for abstracting credits of bank.
(U. S. C. C. A. 1925.) Evidence that an employee absconded, and that he

cashed travelers' checks belonging to the bank, held sufficient to sustain
a conviction for abstracting the checks. (Ib.)

Indictment against officer held not to charge misapplication of funds.
(U. S. C. C. A. 1925.) An averment, in an indictment against an officer of a

national bank, that a fund to his credit in a special account was trans-
ferred to his general account and applied on an overdraft, held not to
state facts constituting a willful misapplication of funds of the bank,
under Revised Statutes, section 5209, as amended September 26, 1918
(Comp. St., Ann. Supp. 1919, sec. 9772); no loss to the bank or depletion
of its funds being shown. (Craig i1. United States, 5 Fed. Rep., 2d series,
275.)
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Criminal law—Motion for directed verdict necessary to review of evidence.
(U. S. C. C. A. 1924.) Where a motion by defendant for directed verdict

at the close of the Government's case is denied, with reserved exceptions,
and defendant proceeds to introduce evidence without renewing the motion
on the close of all the evidence, the sufficiency of the evidence can not be
reviewed by the appellate court. (Deupree v. United States, 2 Fed.
Rep., 2d series., 44.)

Criminal law—Improper remarks by prosecuting attorney must be objected to.
(U. S. C. C. A. 1924.) When no objection is taken to remarks of the prose-

cuting attorney during the trial, it is too late to raise the question in the
appellate court. (Ib.)

Criminal law—Objection and exception essential to review.
(U. S. C. C. A. 1924.) Judicial Code, section 269, as amended (Comp.

St. Ann. Supp. 1919, sec. 1246), is intended to prevent reversals for
technical errors, which, though properly preserved, do not affect substantial
rights, and does not dispense with the necessity of objection and excep-
tions. (Ib.)

Criminal law—An instruction is not reviewable, in the absence of objection or request
for other instruction.

(U. S. C. C. A. 1924.) Where an instruction given was not objected to,
and no request was made for other or further instruction, it is not assign-
able as error. (Ib.)

Criminal law—An instruction held not prejudicial.
(U. S. C. C. A. 1924.) An instruction held not prejudicial where, on de-

fendant's own theory of the law, the evidence was ample to sustain a
conviction. (Ib.)

Instruction in prosecution for misapplication of funds not erroneous.
(U. S. C. C. A. 1924.) In the prosecution of the cashier of a national bank

for willful misapplication of its funds, an instruction that restoration or
securing of the amount admittedly due the bank, after indictment and a
few days before the trial, was not of great, if any, weight as bearing on
the question of intent, held not erroneous. (Ib.)

Witnesses—Cross-examination of defendant, prosecuted for misappropriation of
bank's funds, held proper.

(U. S. C. C. A. 1924.) In the prosecution of the cashier of a national bank
for misappropriation of its funds, permitting defendant to be asked on
cross-examination if he was not later joined in a distant city by a woman
to whom some of the funds were diverted, held proper as bearing on the
question of intent. (Ib.)

POWERS

IN GENEKAL

Some of incidental powers of national bank stated. .
(Vt. Sup. 1924.) Discounting and negotiating promissory notes, drafts,

bills of exchange, and other evidences of debt, buying and selling ex-
change, loaning money, etc., and receiving of money of others on general
deposit, are among the incidental powers of a national bank in carrying
on its business. (Holman v. Randolph Nat. Bank, Randolph Nat.
Bank v. Holman, 126 Atl. Rep. 500.)

PURCHASE OF NEGOTIABLE PAPER

National bank can not trade negotiable paper held by it for other paper.
(Utah Sup. 1923.) National bank has no right to deal in negotiable paper

except in manner provided by law, which is limited to discounting such
paper, and i t can not trade negotiable paper held by it for other paper.
(National Bank of the Republic v. Price, 234 Pac. Rep. 232.)

Government alone can complain that transaction by national bank is ultra vires.
(Utah Sup. 1925.) That transaction whereby national bank exchanged

notes held by it for others is beyond its powers is no defense to maker of
note traded to bank, but Government alone can complain. (National
Bank of the Republic v. Price, 234 Pac. Rep. 232.)
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POWER TO HOLD OR ACCUIRE REAL ESTATE

National bank can not lease land.
(Calif. App. 1924.) Although a national bank has right to take conveyance

of land to secure a pre-existing debt, land so obtained may not be re-
tained as an investment, and a lease of land by bank is wholly invalid,
under Revised Statutes of the United States, sections 5133, 5137 (U. S.
Comp. St., sees. 9658, 9674). (Standard Livestock Company v. Bank of
California National Association, 227 Pac. Rep. 962.)

National banks can exercise only powers expressly granted and incidental powers.
(Calif. App. 1924.) National banks can rightfully exercise only powers

expressly granted by Revised Statutes of the United States, section 5133
et seq. (U. S. Comp. St., sec. 9658 et seq.), or such incidental powers
as are necessary to carry on national bank business. (Ib.)

Ultra vires contract can not be enforced against national bank.
(Calif. App. 1924.) Ultra vires contract can not be enforced against a

national bank, such as warranty of quiet enjoyment in lease of land held
as security by bank. (Ib.)

Frauds, statute of—Assistant cashier must have written authority to bi?id bank by
signing lease.

(Calif. Sup. 1924.) Assistant cashier of a bank had no authority to bind
bank by making lease in his own name as lessor in absence of written
authority, and bank can not be held as undisclosed principal in view of
Code Civil Procedure, sections 1967, 1971, 1973. (Standard Livestock
Company v. Bank of California National Association, 227 Pac. Rep. 962.)

WHEN NATIONAL BANK MAY TAKE MORTGAGE

Assignment of real-estate mortgage to bank, incompetent by charter to take title to
real estate, is only voidable; assignment of real-estate mortgage to bank, incompetent
by charter to take title to real estate, is valid until assailed in direct proceeding
by sovereign.

(Okla. Sup. 1924.) When a bank is incompetent by its charter to take a
title to real estate, an assignment to it of a real-estate mortgage is not
void, under section 5137 of the Revised Statutes of the United States
(U. S. Comp- St., sec. 9674), but only voidable. It is valid until assailed
in a direct proceeding instituted for that purpose by the sovereign.
(Melton et al. v. First Nat. Bank of Miami et al., 233 Pac. Rep. 441.)

POWER TO ACT AS EXECUTOR OR TRUSTEE

Right of national bank to act as executor under Federal reserve act.
(U. S. Sup. 1924.) The act of September 26, 1918, chapter 177, section 2,

40 Statutes, 967, amending section 11 (k) of the Federal reserve act,
authorizes a national bank haying the permit of the Federal Reserve
Board to act as executor if trust companies competing with it have
that power by the law of the State in which the bank is located, whether
the exercise of such power by the national bank is contrary to the State
law or not. (State of Missouri at the relation of the Burns National
Bank of St. Joseph v. Duncan, Judge of the Probate Court of Buchanan
County, Mo., 265 U. S. R. 17.)

Power of Congress to grant accessory functions to national banks.
(U. S. Sup. 1924.) The power of Congress to grant such accessory functions

to national banks, to sustain them in the competition of the banking
business, can not be controlled by State laws. (First National Bank v.
Fellows, 244 U. S. 416.) The authority given by the act is independent
of regulations adopted by the State to secure the trust funds in the hands
of its trust companies. 302 Mo. 130, reversed. (Ib.)
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Executors and administrators—-National bank converted from trust company named
as executor not entitled to issuance of letters testamentary.

(Mass. Sup. 1924.) A national bank is not entitled to issuance of letters
testamentary to it as person named as executor in will where testator
named a State trust company which thereafter became converted into
a national bank, and still later effected a consolidation with petitioner
under General Laws, chapter 172, section 52; chapter 192, section 4;
act Congress September 26, 1918, section 2; amending Federal reserve
act, section 11 (k) (U. S. Compt. St. Ann. Supp. 1919, sec. 9794), Revised
Statutes of United States, section 5154 (U. S. Comp. St., sec. 9694);
act November 7, 1918 (U. S. Compt. St. Ann. Supp. 1919, sees. 9696a,
9696b), whether or not national bank into which trust company was
converted was granted special permit to act as executor. (Petition of
Common wealth-Atlantic Nat. Bank of Boston; petition of First Nat.
Bank of Boston. In re Babbidge's Estate, 144 N. E. Rep. 443.)

No authority from State necessary to enable bank to change to national bank.
(Mass. Sup. 1924.) No authority from the State was necessary to enable

State bank or trust company to change into a national bank, power
conferred by Revised Statutes of United States, section 5154 (U. S. Comp.
St., sec. 9694), being ample. (Ib.)

Executors and administrators—Designation as executor not property or asset passing
when trust company converted into national bank and consolidated.

(Mass. Sup. 1924.) Naming of trust company as executor in will was not
a thing which, under Revised Statutes of United States, section 5154, as
amended by act December 23, 1913, section 8 (U. S. Comp. St., sec.
9694); act Congress November 7, 1918, section 2 (U. S. Comp. St.
Ann. Supp. 1919, sec. 9696b), passed as property or an asset when trust
company was converted into national bank, or when that bank was
consolidated into another national bank; designation as executor not
conferring any property right. (Ib.)

Courts—Final determination of constitutional validity of congressional action is in
. Federal Supreme Court.

(R. I. Sup. 1924.) The final determination of the constitutional validity
of congressional action is in the Federal Supreme Court. (Carpenter,
Atty. Gen., v. Aquidneck Nat. Bank, 125 Atl. Rep. 358.)

National bank authorized to act as trustee where competing trust companies have
right to so act.

(R. I. Sup. 1924.) Under Federal reserve act, December 23, 1913, section
11, subsection k, as amended by act of Congress, September 26, 1918,
section 2 (U. S. Comp. St. Ann. Supp. 1919, sec. 9794), a national bank
authorized by Federal Reserve Board to act as a trustee, executor, ad-
ministrator, or in other fiduciary capacity has a right to so act in view
of similar right of trust companies under General Laws, 1923, sections
3990-3999. (Ib.)

SHAREHOLDERS

ASSESSMENTS
•

Shareholder's payment to receiver of national bank to enable bank to resume business
• held no defense in action to enforce assessment

(TJ. S. C C. A. 1924.) In suit by receiver appointed by Comptroller of
Currency under act June 30, 1876, and act May 15, 1916 (Comp. St.,
sec. 9821), against shareholder to enforce payment of assessment under
act December 23, 1913 (Comp. St., sec. 9689), payment by shareholder
of an amount to enable bank to resume business, after appointment of
receiver, in reliance on representations by receiver made with acquiescence
of comptroller that payment would discharge liability of shareholder,
held no defense. * (Huff v. Page, Huff et al. v. same, 2 Fed. Rep. 2d
series, 544.)

Banking officer of State may sue anywhere to enforce assessment on stockholders of
insolvent bank.

(U. S. C. C. A. 1925.) The banking officer of a State is the statutory
successor of an insolvent State bank, and may sue in any State to
enforce assessment on stockholders. (Gile v. Duke, Supervisor of Banking
of Washington, et al.; Jenks v, same. 5 Fed. Rep. 2d series, 952.)Digitized for FRASER 
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Determination of banking officer of State of necessity of assessment conclusive.
(U. S. C. C, A. 1925.) Determination of the banking officer of a State

that an assessment on stockholders of a State bank is necessary is con-
clusive on the courts and can not be controverted by stockholders sued
on the assessment. (Ib.)

Appeal and error—Successors in office pending appeal may be substituted as parties.
(U. S. C. C. A. 1925.) Where plaintiffs sued as banking officers of the

State to enforce assessment on stockholder, and pending his appeal
their offices were abolished, and the powers and duties thereof vested
in other officers, they may be substituted. (Ib.)

Evidence held insufficient to prove fraud inducing purchase of bank stock.
(U. S. D. C 1924.) In action under Federal reserve act December 23,

1913, section 23 (Comp. St., sec. 9689) and Revised Statutes section
5220 (Comp. St., sec. 9806), to enforce shareholders' liability, by bank's
officers and directors as bank's creditors, who had guaranteed bank's
indebtedness to other bank, testimony held insufficient to prove fraud
inducing purchase of stock. (Taylor v. American Nat. Bank of Wichita
Falls, Tex., et al., 2 Fed. Rep., 2d series, 479.)

Purchaser of stock subject to stockholders' liability, notwithstanding fraud inducing
purchase of slock.

(U. S. D. C. 1924.) Subscription of stock in national bank, obtained by
false representations, is not void, but only voidable, and shareholder, who
permits name to be shown on books of bank as shareholder, is subject
to stockholders' liability under Federal reserve act December 23, 1913,
section 23 (Comp. St., sec. 9689), and Revised Statutes, section 5220
(Comp. St., sec. 9806). (Ib.)

Stockholders in national bank, being sued for stockholders9 liability, can not bring
cross-action.

(U. S. D. C. 1924.) In action against stockholders in national bank to
enforce stockholders' liability under Federal reserve act December 23,
1913, section 23 (Comp. St., s*ec. 9689), and Revised Statutes, section
5220 (Comp. St., sec. 9806), by a plaintiff who appears as trustee for
bank's creditors, cross-action by stockholders is not permitted. (Ib.)

Stockholders' liability available to guarantors of bank's indebtedness to other bank.
(U. S. D. C. 1924.) Liability of stockholders of national bank held avail-

able to guarantors of bank's indebtedness to other bank. (Ib.)
Levy of assessment does not absolve shareholders from suit at instance of creditors.

(U. S. D. C. 1924.) That comptroller had previously levied assessment
on shareholders of national bank did not absolve shareholders from suit
to enforce stockholders' liability, at instance of creditors, tinder Federal
reserve act, December 23, 1913, section 23 (Comp. St., sec. 9689), and
Revised Statutes, section 5220 (Comp. St., sec. 9806.) (Ib.)

Married woman, holding stock in national bank, liable for assessments.
(U. S. D. C. 1924.) Married woman, who held stock in national bank in

her own right, under State law entitling her to so do, was liable for assess-
ments in creditor's action, under Federal reserve act, December 23, 1913,
section 23 (Comp. St., sec. 9689), and Revised Statutes, section 5220
(Comp. St., sec. 9806). (Ib.)

One who ivas shown as shareholder on books of bank, and who voted stock, held liable
in creditor's action to enforce stockholder's liability.

(TJ. S. D. C. 1924.) One in whose name stock stood on books of national
bank, who participated in stockholders* meetings on several occasions,
and voted stock, and who was shown on bank's books as stockholders,
and who voted stock when indebtedness was contracted, held liable in
creditor's action to enforce stockholders' liability, under Federal reserve
act, December 23r 1913, section 23 (Comp. Stv, sec. 9689), and Revised
Statutes, section 5220 (Comp. St., sec. 9806), though a pledgee. (Ib.)

National bank's settlement with debtor, who was stockholder, did not preclude en-
forcement of stockholder's liability against other stockholders.

(U. S. D. C. 1924.) Settlement of national bank's claim against former
stockholder for substantial sum did not preclude enforcement of stock-
holder's liability against all the stockholders in creditor's action under
Federal reserve act, December 23, 1913, section 23 (Comp. St., sec. 9689),
and Revised Statutes, section 5220 (Comp. St., sec. 9806). (Ib.)Digitized for FRASER 
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Liability of stockholder of national bank for assessment slated.
(U. S. D. C. 1925.) Under Federal reserve act, section 23 (Comp. St.,

sec. 9689), providing that stockholders in a national bank, who transfer
their stock within 60 days prior to its failure, shall be liable "to the same
extent as if they had made no such transfer, to the extent that the subse-
quent transferee fails to meet such liability," the liability of the transferror
is primary, and it is not necessary to its enforcement that legal proceed-
ings should first be taken against the transferee. (Karraker v. Ernest,
4 Fed. Rep., 2d series, 404.)

Guaranty—An absolute guarantor is liable immediately on failure of principal
debtor to perform his contract.

(U. S. D. C. 1925.) An absolute guarantor is liable immediately on the
failure of the principal debtor to perform his contract, without preceding
legal proceedings against the principal debtor. (Ib.)

WAREHOUSE

Under Canadian statute, innocent purchaser for value of warehouse receipts held
to have title to goods as against pledgee bank.

(U. S. D. C. 1924.) Bank act Canada, 3-4 George V, chapter 9, sections
88, 89, does not vest in bank fee title to goods pledged with it to secure
loan, and on pledgor's removal of such goods to United States with bank's
consent, innocent purchasers of warehouse receipts for value obtained
title thereto. (Standard Bank of Canada v. Lowman et al., 1 Fed. Rep.,
2d series, 935.)

Warehousemen—Cases of canned salmon held "fungible" goods, and warehouse
receipts for specified number of cases out of larger mass were valid.

(U. S. D. C. 1924.) Under Rem. Compiled Statutes, Washington, 1921,
section 3644, cases of canned salmon are fungible goods, each unit of
which is equal to others, and under section 3609 warehouse receipts for
specific number of cases out of larger mass is valid. (Ib.)

Warehousemen—Requisities of warehouse receipts stated.
(U. S. D. C. 1924.) Under Rem. Compiled Statutes, Washington, 1921,

section 3588, warehouse receipt need not be of particular form, but must
show location of warehouse, date of issue, consecutive number of receipt,
whether goods shall be delivered to bearer, or named person, or his order,
rate of storage charges, description of goods or package containing them,
signature of warehouse, warehouseman's interest, if any, statement of
advances or incurred liability, etc. (Ib.)

Warehousemen—Under Washington statutes, pledgee of warehouse receipts held
holders for "value."

(U. S. D. C. 1924.) Where salmon pledged to secure loan by Canadian
bank were, with bank's consent, snipped to United States by pledgor
under bill of lading not containing words " nonnegotiable," bill was
negotiable under Rem. Compiled Statutes, Washington, 1921, section
3657, and subsequent pledgees of warehouse receipts were innocent
holders for value; "value" being anything that will support simple con-
tract. (Ib.)

Canadian pledgee, by intrusting goods to pledgor for shipment to United States,
represented that title was in pledgor.

(U. S. D. C. 1924.) Canadian bank by intrusting pledgor of salmon securing
loan with salmon for shipment to United States, represented that title was
in pledgor, and pledgor's negotiation of warehouse receipts to purchaser
for value without notice precludes bank from questioning purchaser's
title, irrespective of Canadian Bank Act. (Ib.)

Under Canadian statutes, pledgee of goods to secure loan had "security title," and
pledgor had "residue ownership title."

(U. S. D. C. 1924.) Under bank act Canada, 3-4 George V, chapter 9,
sections 88, 89, where salmon was pledged to bank to secure loan, bank
had "security title," which did not have any extraterritorial force as
against innocent purchasers for value in foreign jurisdiction, and pledgor
had "residue ownership title," and bank having consented to removal of
salmon to State of Washington, property was thereby submitted to law
of that jurisdiction. (Ib.)Digitized for FRASER 
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DIGEST OF DECISIONS BELATING TO NATIONAL BANKS

The following Federal cases were reported in volumes 272 to 274,
United States Reports, and volumes 15 to 21, Federal Reporter,
second series. In addition to the Federal cases one case each has
been taken from, the New York Supplement, the Northwestern
Reporter, the Pacific Reporter, and the Washington, D. C, Reporter.

In addition to the cases above referred to there have been added
references to a number of decisions of State courts, of particular
interest to banks, for the year ended November 15, 1927, which were
furnished this office by Mr. Thomas B. Paton, the general counsel for
the American Bankers Association. These decisions are given in
Paton's Digest, reference to which is made in each case.

* CHECKS
Cross references: Pag®

Exchange 156

Payment—Creditor's acceptance of check, which was not paid, held not to
extinguish debt.

(U. S. C. C. A. 1927.) Debt held not extinguished by creditor 's acceptance
of check, which was not paid. (Cleve. et al. v. Craven Chemical Co. et
al., Craven Chemical Co. v. Federal Reserve Bank of Richmond et al., 18
Fed. Rep. 2d series, 711.)

Payment—Absent special agreement, acceptance of check is not " payment,"
unless check is paid.

(U. S. C. C. A. 1927.) In the absence of special agreement to t ha t effect,
acceptance of a check does not operate as " p a y m e n t " of a debt, unless
the check itself is paid. (Ib.)

Payment—Agreement to accept check as absolute payment is not implied from
surrender of evidences of debt or giving of receipt.

(U. S. C. C. A. 1927.) An agreement tha t a check is to be received in
absolute payment is not to be implied from the fact t ha t on i ts receipt
evidences of debt a re marked " paid," and surrendered, or a receipt
given. (Ib.)

Payment—Check given in payment for debt, in exchange for which drawee
bank gave exchange draft, which was not paid, held not " paid," $o as to
extinguish debt (Pub. Laws N. C. 1921, c. 20, § 2).

(U. S. C. C. A. 1927.) Where check given in payment for debt was for-
warded by Federal reserve bank into whose hands it came to drawee
bank, which remitted by exchange draf t on reserve funds of drawee in
another bank, which exchange draft was not paid before closing of
drawer bank, held, original check given in payment for debt was not
" paid," so as to extinguish debt, in view of Public Laws North Carolina,
1921, chapter 20, section 2, authorizing a drawee bank to pay checks by
exchange drafts , unless cash payment is specified by drawer . (Ib.)

ACCEPTANCE OF C H E C K BY CREDITOR, W H I C H WAS N O T PAID, HELD NOT TO
E X T I N G U I S H DEBT

Bills and notes—Generally acceptance of draft representing proceeds of check
operates as payment thereof, discharging drawer.

(U. S. C. C. A. 1927.) Generally acceptance of a draf t representing pro-
ceeds of check operates as payment of check and discharges drawer of
check from further liability. (Ib.)

149
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Bills and notes—Absent statute, oheck is payable in cash, and acceptance of
something else estops payee to deny payment.

(U. S. C. C. A. 1927.) In absence of statute, cheek is payable only in
cash, and if holder accepts something other than cash he assumes the
risk incident thereto, and is estopped to deny payment as against drawer.
(Ib.)

Payment—Creditor's acceptance from debtor of third persons check is condi-
tional payment only, in absence of special agreement.

(U. S. C. C. A. 1927.) In the absence of any special agreement, the mere
acceptance by a creditor from his debtor of the check of a third person
payable to the creditor's order for a pre-existing debt is not absolute,
but merely conditional, payment, defeasible on dishonor or nonpayment
of the check. (Ib.)

Payment—Creditor, accepting check not paid, held not precluded from pro-
ceeding against debtor, or required to look to bank receiving check for
payment.

(U. S. C. C. A. 1927.) Creditor's acceptance of check, which was not paid,
held not to preclude it from proceeding against debtor, or require it to
look to bank with which it deposited check for collection. (Ib.)

Federal reserve bank held not negligent in collection of check, in accepting
exchange draft, or failing to require check bearing "I. 0." (immediate credit)
Symbol (Pub. Laws N. C. 1921, c. 20, § 2).

(U. S. C. C. A. 1927.) Federal reserve bank, receiving for collection check
drawn on North Carolina bank, held not negligent in accepting
exchange draft in payment, as it was required to do by Public Laws
North Carolina 1921, chapter 20, section 2, nor in failing to require
payment by check bearing the " I . C." (immediate credit) symbol. (Ib.)

Payee held not entitled to recover for alleged negligence of bank in collecting
check, where no damage was shown.

(U. S. C. C. A. 1927.) Payee of check held not entitled to recover for
alleged negligence of collecting bank, where full recovery was had against
debtor and no damage shown. (Ib.)

PAYMENT OF CHECKS ON TRUST FUNDS

Trusts—One mingling own and trust's funds in personal banJc deposit is pre-
sumed to have first drawn out own funds on check for personal debt.

(U. S. C. C. A. 1926.) Agent or trustee, depositing trust funds to his own
personal credit and mingling them with his personal funds, and there-
after drawing checks on the deposit in payment of his personal debts, will
be presumed to have first drawn out his own money, leaving that belong-
ing to the trust fund. (Commercial National Bank of Independence,
Kans., v. Stockyards Loan Co.; Stockyards Loan Co. v. Commercial Na-
tional Bank of Independence, Kans., 16 Fed. Rep., 2d series, 911.)

Trusts—Mortgagor, in selling mortgaged cattle and depositing proceeds in his
personal account, occupied fiduciary relation to mortgagee.

(U. S. C. C. A. 1926.) In selling mortgaged cattle and depositing the pro-
ceeds in his individual account, mortgagor must be held to have acted as
agent or trustee for mortgagee, thus occupying a fiduciary relation to it
as respects the money. (Ib.)

In view of mutual indulgence of balances, bank without notice of beneficial own-
ership held not liable to one whose funds agent deposited in own name and
used to pay agent18 preexisting debt to bank.

(U. S. C. C. A. 1926.) There being a mutual indulgence of balances between
bank and depositor, in which his deposits in his own name of proceeds of
cattle which he had mortgaged played no inconsiderable part—that is,
it having extended credit to him by reason of said deposits along with
others, and changed its position by reason thereof—it, having had no
notice of the beneficial ownership thereof, is not liable to the mortgagee
for such funds used by the depositor to pay his preexisting debt to it.
(Ib.)
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Equity—Ultimate facts, which must be drawn from primary facts found by
master, will be treated as found.

(U. S. C. C. A. 1926.) Though master specifically found only primary facts,
ultimate facts, which can and must be drawn therefrom, will be treated
as found. (Ib.)

Appeal and error—Masters findings, approved by trial court, are not disturbed
when not clearly against weight of evidence.

(U. S. C. C. A. 1926.) Findings of master, approved and confirmed by trial
court, are presumptively correct, and will not be disturbed, unless clearly
against the weight of the evidence. (Ib.)

COLLATERAL SECURITIES
Cross references:

Insolvency and receivers— Page
South Dakota State banks held without power to put up col-

lateral securing rediscounted notes 171

COLLECTIONS

TITLE TO CLAIMS DEPOSITED WITH BANK FOR COLLECTION

Forwarding bank can recover against correspondent bank, accepting draft with-
out recourse, for checks forwarded for collection.

(U. S. C. C. A. 1926.) Where correspondent bank in collecting checks
forwarded to it, accepted draft without recourse, and surrendered checks
to drawee bank, forwarding bank was entitled to recover therefor, on
failure to drawee bank before presentation of draft. (First National
Bank of Rigby, Idaho, v. First Utah National Bank of Ogden, 15 Fed.
Rep. 2d series, 913.)

Bank becomes owner of paper unrestrictedly indorsed for deposit, notwithstand-
ing custom or agreement to charge paper back to depositor in event of dAs~
honor.

(U. S. C. C. A. 1926.) On deposit of paper unrestrictedly indorsed and
credit of amount, bank becomes owner of paper, notwithstanding custom
or agreement to charge such paper back to depositor in event of dishonor.
(Ib.)

Bank, receiving checks for collection, is liable for failure to collect because of
negligence of any bank to which it transmits checks.

(U. S. C. C. A. 1926.) Bank, in receiving checks for collection, must not
only use due care, but is also liable for failure to collect, resulting from
negligence of any bank to which it transmits checks for collection. (Ib.)

Bank, as collecting agent, has no authority to accept anything for debt of
principal, except legal tender.

(U. S. C. C. A. 1926.) A bank is collecting agent, without authority to
accept anything for debt of principal, except that which the law declares
to be legal tender, and is responsible for any resulting loss on surrender
of paper on payment of anything except cash. (Ib.)

Trial—Request for directed verdict by both parties submits determination of
disputed facts to court.

(U. S. C. C. A. 1926.) Request for directed verdict by both parties sub-
mitted to court ascertainment and final determination of disputed facts.
(Ib.)

Appeal and error—On appeal from directed verdict, after request therefor by
both parties, appellate court is limited to determination of whether law was
correctly applied.

(U. S. C. C. A. 1926.) On appeal from directed verdict, after request there-
for by both parties, appellate court may review controverted facts, but
may determine whether there was error in application of the law. (Ib,)
71284°—28 11
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Collecting bank, if solvent, may mingle proceeds of draft with general assets,
(U. S. D. C. 1926.) Where draft is sent by one bank to another for collec-

tion, collecting bank, in absence of express agreement, has implied author-
ity to mingle proceeds with its general assets, thereby creating relation
of debtor and creditor, unless it is insolvent. (First National Bank of
Ventura v. Williams, 15 Fed. Rep., 2d series, 585.)

When proceeds of draft can be recovered.
(U. S. D. C. 1926.) One who has forwarded draft to bank for collection

may recover proceeds, if they can be traced or identified, where collect-
ing bank was insolvent to knowledge of officers at time of collection.
(Ib.)

Money of insolvent bank, including proceeds of draft sent to it for collection,
map be held in trust pending equitable separation for defrauded party, if
bank's funds were increased by such proceeds.

(U. S. D. C. 1926.) Where bank, with knowledge of insolvency, mingles
proceeds of draft sent to it for collection with its money, whole may be
held in trust till equitable separation is made for defrauded party, pro-
vided bank's funds were increased by such proceeds. (Ib.)

Bank's use in clearance of cheek received in collection of draft held not to
place cash m bank, so as to create trust fund for amount of draft.

(U. S. D. C. 1926.) Bank's collection of draft, which brought check,
which was used in clearance to pay checks drawn on it, held not to place
any cash in bank, so as to create trust fund for amount of draft; such
check being used to reduce liabilities, not to increase assets. (Ib.)

Trial.
(U. S. D. C. 1926.) Courts must decide cases, not on suppositions, but on

facts as proven or admitted. (Ib.)

COMPTROLLER OF CURRENCY

In case of injury threatened by the illegal action of a Government official he
can not claim immunity from- injunction process on the ground that the suit
is one against the United States.

(D. C. Sup. 1916.) The exemption of the United States from suit does not
protect its officers from personal liability to persons whose rights or
property they have wrongfully invaded; and in case of an injury
threatened by the illegal action of a Government official he can not
claim immunity from injunction process on the ground that the suit is
one against the United States. (Riggs National Bank of Washington,
D. C. v. John Skelton Williams, Comptroller of the Currency; William
Gibbs McAdoo, Secretary of the Treasury; and John Burke, Treasurer of
United States; Washington Law Reporter, vol. 44, p. 434.)

Validity of action of the Comptroller of the Currency in hnposmg penalties
upon a bank for alleged failure to file certain reports called for by him may
be inquired into by the court.

(D. C. Sup. 1916.) The validity of the action of the Comptroller of the
Currency in imposing penalties upon a bank for alleged failure to file
certain reports called for by him may be inquired into by the court and
if found unwarranted by law the payment of interest on bonds of the
bank withheld for the purpose of meeting the penalties assessed may
be compelled. (Ib.)

The Comptroller of the Currency acts within his powers where he determines
that penalties shall not be assessed against a bank in a particular case.

(D. C. Sup. 1916.) The Comptroller of the Currency acts within the powers
conferred upon him by law where upon a review of the entire situation
he determines that penalties should not be assessed against a bank in a
particular case. (Ib,)
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The fact that the comptroller waived the right to assess a penalty will not
preclude the court from passing upon the right of the comptroller to assess
such penalties.

(D. C. Sup. 1916.) Where, however, at the time a suit for an injunction
was filed it appeared that the comptroller had not only assessed penalties
of $5,000 against the plaintiff bank and directed the withholding of
interest on bonds with which to meet such penalties, but was also claim-
ing that certain reports made by the bank were unsatisfactory and that
penalties of $100 a day were being incurred by the bank, the fact that in
response to the bill the comptroller made affidavit that reports having
been made to all the calls, although not within the time prescribed by
law, he did not intend to assess any penalties other than the $5,000, and
waived the right to assess any other penalty on such calls, will not pre-
clude the court from passing upon the right of the comptroller to assess
such penalties. (Ib.)

Equity jurisdiction.
(D. O. Sup. 1916.) In such a case, equity has jurisdiction because of its

being alleged that property rights are being threatened by acts of a
Federal officer claimed to be unlawful which if not restrained will lead
to a multiplicity of suits. (Ib.)

Secretary of the Treasury can not "be restrained from withdrawing Government
deposits from a national bank.

(D. C. Sup. 1916.) The matter of the deposit in bank of public funds
is one within the uncontrollable judgment of the Secretary of the Treas-
ury, and his action in that regard could not be restrained even though
he should threaten the withdrawal of deposits with the hope that by
so doing he would injure a particular bank. (Ib.)

A bill in equity against the Comptroller of the Currency, Secretary of the
Treasury, and Treasurer of the United States to have declared illegal the
action of the comptroller in assessing certain penalties against the plaintiff
bank, to enjoin the threatened assessment of further penalties, and charging
a conspiracy on the part of the defendants to injure the bank does not state
a cause of action against the Secretary of the Treasury.

(D. C. Sup. 1916.) A bill in equity against the Comptroller of the Cur-
rency, Secretary of the Treasury, and Treasurer of the United States to
have declared illegal the action of the comptroller in assessing certain
penalties against the plaintiff bank, to enjoin the threatened assessment
of further penalties, and charging a conspiracy on the part of defendants
to injure the bank, held not to state a cause of action against the Secre-
tary of the Treasury, and the bill dismissed as to him unless he should
be a necessary party in order to give relief by way of directing the
payment of interest on bonds of the bank withheld because of the
penalty assessed by the comptroller. (Ib.)

Special reports required by the Comptroller of the Currency from national
banks under section 5211 are required to show what the comptroller may m
his judgment deem necessary to a full a/rvd complete knowledge of the bank's
condition.

(D. C. Sup. 1916.) Section 5211, Revised Statutes, United States, authorizes
the Comptroller of the Currency to require from banks, in addition to the
five reports as to resources and liabilities therein provided for, special
reports from a particular bank, and such special reports are required to
show what the comptroller may in his judgment deem necessary to a full
and complete knowledge of the bank's condition, and are not to be con-
fined to a mere statement of resources and liabilities as are the five
general reports provided for. (Ib.)

Any inquiry made by the Comptroller of the Currency for the purpose of
informing himself as to the management of a national bank lawful under
section 5211.

(D. C. Sup. 1916.) Section 5211, Revised Statutes, United States, construed
to make lawful any inquiry by the comptroller for the purpose of ob-
taining information, not only as to current items on the books of the
bank, but also for the purpose of informing himself generally as to the
management of the bank. (Ib.)
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When acts not held arbitrary.
(D. C. Sup. 1916.) Whether official action is so arbitrary as to amount

to a total lack of authority is a mixed question of law and fact. An
act can not be held arbitrary if it is reasonably related to a particular
lawful purpose or unless the court can say the means have no reasonable
relation to the end. (Ib.)

Comptroller not authorised to demand reports of condition be verified by
persons designated by him to sweat* to them.

(D. C. Sup. 1916.) The calls for reports made by the comptroller in the
present case held lawful, but that officer held not authorized to demand
that such reports be verified by the persons designated by him to swear
to them. (Ib.)

Where comptroller has called for a report not verified and attested as required
by law he can not lawfully assess a penalty.

(D. C. Sup. 1916.) Held, therefore, that the comptroller having called for
a report not verified and attested as provided in the statute could not
lawfully assess a penalty for a failure to comply with the demand made
by him. (Ib.)

Except for the purpose of compelling payment of the interest due the plaintiff
bank and retained to meet the penalties unlawfully assessed by the
comptroller, and of enjoining the assessment of other penalties for failure to
comply with the demands for reports, the bill dismissed as to all of the
defendants.

(D. C. Sup. 1916.) Except for the purpose of compelling payment of the
interest due the plaintiff bank and retained to meet the penalties un-
lawfully assessed by the comptroller, and of enjoining the assessment of
other penalties for failure to comply with the demands for reports, the
bill dismissed as to all the defendants. (Ib.)

CONSOLIDATION

Merger contract between National and State bank held not ultra vires.
(U. S. C. C. A. 1926.) Contract of merger between National and State

bank held not ultra vires, though national bank assumed liabilities of
State bank, which also carried on insurance business. (Bishop v. United
States (2 cases) ; Gates v. United States, 16 Fed. Rep., 2d series, 410.)

DEPOSITS
Cross references:

Insolvency and receivers— Page
Rights of persons making deposits after insolvency 167
Deposit of school funds 168

ATTACHMENT OF DEPOSIT BY CREDITOR

Bankrupt's deposit, attached subsequent to issuance and before presentation of
check, passed to trustee, on adjudication within four months.

(U. S. D. C. 1927.) Bankrupt's deposit, attached by creditor within four
months preceding adjudication, the attachment remaining in effect at
adjudication, passed to the trustee, notwithstanding the bankrupt's check,
issued before the attachment, had been presented and was treated by
the bank as valid, subject only to the attachment. (In re Erie Exposi-
tion Ass'n, 19 Fed. Rep., 2d series, 524.)

Issuing check and crediting it as payment is not " assignment" of deposit,
which is attached after issuance and before presentation of check.

(U. S. D. C. 1927.) Giving of check, credited on books of the drawer as
payment, does not operate as " assignment" of funds on deposit at time
check is issued, but which are attached by third person before the bank
has notice of the check or demand is made for payment. (Ib.)

Drawee bank's return of check unpaid because of attachment of deposit is
"refusal of payment"

(U. S. D. C. 1927.) The return of check by drawee bank, because of an
attachment of the deposit subsequent to the issuance of the check and
prior to its presentation to the bank, is a distinct " refusal of payment."
(Ib.)Digitized for FRASER 
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APPLICATION OF DEPOSIT ON NOTE

Bank applying deposits of partnership, which used same account with corpora-
tion, to corporation's note, held not liable to surety for partnership for
misapplication of funds.

(U. S. D. C. 1927.) Where same bank account was used by partnership and
by members of partnership constituting corporation, bank which without
knowledge of agreement between partners and surety that proceeds of
checks w7ere to go to furnishers of material for carrying out partnership's
building contract, applied checks payable to partnership to note of corpo-
ration, was not liable to surety of partnership on building contract, on
theory that it had taken funds of partnership and applied them to corpo-
ration's debt. (Fidelity & Deposit Co. of Maryland v. Union State Bank
of Minneapolis et al., 2i Fed. Rep., 2d series, 102.)

Subrogation—Bank, applying money deposited by contractor on note without
knowledge of agreement that it ivas to pay maierialmen, held not liabte to
contractor's surety,

(U. S. D. C. 1927.) Where surety on public contractor's bond received
checks of employer for final amount due contractor, and later surrendered
them to contractor, to be deposited in bank on condition that contractor's
checks to materialmen should be paid from proceeds thereof, it waived
its right of subrogation, and bank, without knowledge of such arrange-
ment, applying proceeds to note of contractor due it, was not liable to
surety. (Ib.)

Generally bank may set off deposit against loan to depositor at maturity or in
case of insolvency or in event of bankruptcy.

(U. S. C. C. A. 1927.) Generally, a bank has right to set off deposit made in
usual course of business against loans to depositor at maturity or in case
of his insolvency, and may do so even in event of bankruptcy. (American
Bank & Trust Co. v. Morris, 16 Fed. Rep., 2d series, 845.)

Stipulations in notes lield to constitute agreement authorizing bank to appro-
priate deposits on maturity or insolvency.

(U. S. C. C. A. 1927.) Stipulations in notes held to constitute an agreement
authorizing bank to appropriate deposits to payment of loans at maturity
or in case of insolvency. (Ib.)

Deposit applied on notes at maturity may be credited to either of notes secured
by same collateral, and balance may be proved, in bankruptcy. {Civ. Code La.,
art. 2166.)

(U. S. C. C. A. 1927.) Where, under terms of notes, collateral attached to
one was applicable to all notes held by bank, deposit appropriated by bank
and applied on notes could have been credited on either, and the other
proved as a debt in bankruptcy proceedings, since Civil Code of Louisiana,
article 2166, requiring imputation of deposit as payment to secured debt,
has no application. (Ib.)

STATE GUARANTY LAWS

State bank, operating as " going concern" by guaranty fund commission, held not
immune from suit on certificate of deposit. (Laws Nebr. 1925, c. SO, sees.
1, 4; Gomp. 8t. Nebr. 1922, sees. 7982, 8024, 8021; sec. 8028, as amended by
Laws 1923, c. 191, sec. 26.)

(U. S. C. C. A. 1927.) State bank, organized under Nebraska laws, oper-
ated as a " going concern " by the guaranty fund commission under Laws
Nebraska, 1925, chapter 30. sections 1, 4, receiving and paying deposits,
making loans, and doing all other acts pertaining to the business of a
going bank, and charter of which was never forfeited, held not immune
from being sued on certificate of deposit issued by it, because operated
by agency of State, in view of Compiled Statutes, Nebraska, 1922, sec-
tions 7982, 8024-8027, and section 8028, as amended by laws of 1923,
chapter 191, section 26; presumption being that term " going concern''
was used in its ordinary acceptance, which is repugnant to idea that
corporation ceased to exist. (Metropolitan Savings Bank and Trust Co.
of Pittsburgh, Pa., v. Farmers' State Bank of Rosalie, Nebr., et al., 20
Fed. Rep., 2d series, 775.)
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State statutes held not to prohibit suit against dank operated as "going con-
cern" by guaranty fund commission. (Laws Nebr. 1925, c. 30, sees. 1, 4, 5.)

(U. S. C. C. A. 1927.) Laws Nebraska 1925, chapter 30, section 4, pro-
viding for operation of bank by guaranty fund commission as a " going
concern," without any provision changing or taking away any liabilities or
powers previously possessed by bank, held not to prohibit actions against
the bank on its dishonored obligations while it is so operated; section 1,
providing that commission shall conduct affairs of bank and retain pos-
session of its assets for sufficient time to make examination of its affairs
and dispose thereof as provided by law, requiring commission within
reasonable time to determine whether to operate bank as " going concern "
under section 4 or to liquidate it through receivership under section 5,
and, only during such preliminary period are bank's assets immune from
execution or attachment, even if statute be construed as prohibiting
enforcement of judgment by execution of attachment during entire period
of operation of bank as a "going concern." (Ib.)

Corporations—Appointment of receiver does not prevent actions against cor-
poration, except as such actions are enjoined, or as they affect receiver's

(IT. S. C. 0. A. 1927.) Corporate existence of corporation is not affected
by the appointment of a receiver of its property, and corporation remains
subject to actions at law to the same extent as if no receiver had been
appointed, except as such actions may be restrained or enjoined, in
receivership proceedings, and no action can be maintained in any way
affecting or embarrassing receiver in possession of the property of the
corporation to which his receivership entitles him. (Ib.)

EXCHANGE
Cross references: page

Foreign branches 157
An obligation in terms of currency of a country takes the risk of currency

fluctuations.
(IT. S. Sup. 1926.) An obligation in terms of the currency of a country

takes the risk of currency fluctuations and whether creditor or debtor
profits by the change the law takes no account of it. In an action brought
here on a debt arising from a deposit made in Germany and payable
there on demand, in marks, it is erroneous to translate the amount due
into dollars at the rate of exchange existing when demand was made,
the mark having depreciated thereafter. (7 Fed. Rep., 2d series, 330,
reversed.) (Deutsche Bank Filiale Nurnberg v. Humphrey, 272 U. S.
R. 517.)

Because of absence of privity, buyer from one who had had letter of credit
issued for payment of same article could not maintain action for money
received against the bank, paymg contrary to instructions.

(IT. S. C. C. A. 1927.) Plaintiff, buyer of coal from B, who had contract
for purchase thereof and through a Swedish bank had had letter of
credit issued by defendant bank on account of B for payment thereof,
could not maintain action for money had and received, though, unknown

' to defendant, plaintiff advanced the money to the Swedish bank for
payment on B's purchase of the coal, even if payment by defendant to the
one from whom B bought, and to whom the letter of credit was issued,
was not in accordance with instructions; the letter of credit being a
distinct contract from the underlying contracts of sale, and there being
no privity between plaintiff and defendant. (Kunglig Jarnvagsstyrelsen
v. National City Bank of New York et al., 20 Fed. Rep., 2d series, 307.)

Buyer under c. i. f. contract, having accepted documents furnished by seller, on
which he was paid by bank, and given notice of affirmance, can not thereafter
claim it did not receive proper documents, and on that theory recover of
seller as for money had and received.

(IT. S. C. C. A. 1927.) Where buyer under c. i. f. contract accepted uncon-
ditionally the documents furnished by seller, on which he was paid by
bank, and gave notice of affirmance of the transaction to the bank, buyer
can not thereafter claim that it did not receive the proper documents
on which seller was to be paid, because among the papers was a brokers'
certificate of insurance, instead of an insurance policy, and on that
ground recover of the seller as for money had and received. (Ib.)Digitized for FRASER 
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Principal and agent. For affirmative of agent's contract, with consequent liabil>
ity, it is enough that principal intentionally does acts constituting affirmance.

(U. S. C. 0. A. 1927.) Principal, intentionally doing acts which constitute
affirmance of agent's contract, assumes liability, even if not intending
to do so; actual willingness to assume consequences of the affirmance
being unnecessary. (Ib.)

Sales. Under contract of sale of coal, seller held entitled to deliver the limited
amount per month for the part of si® months after the raising of government
embargo remaining after withdrawal of railroad service order against
shipment.

(U. S. G. 0. A. 1927.) Under contract for sale of 150,000 tons of coal for
shipment to foreign country, providing that shipments on this contract
are to begin within 30 days after raising of Government embargo, and
to be completed within six months thereafter, they to be subject to strikes
and government restrictions, and to be approximately 30,000 tons per
month; embargo being lifted May 1, but a railroad service order forbidding
shipments on account of strike being thereafter issued, and not with-
drawn, September 17, seller was entitled thereafter to deliver 30,000 tons
in September and that amount in October, but no more then or later. (Ib.)

Sales. Contract for sale of coal of specific kind held not changed as to subse-
quent shipments by shipment, in emergency and on permission, of other
hind.

(U. S. C. C. A. 1927.) Contract for sale and shipment of coal of a certain
specified kind is not changed as to subsequent shipments by a shipment
on one occasion, in an emergency and on permission obtained by cable,
of a different kind. (Ib.)

Letter of credit covering shipment by steamer " sailing during first half of
November" held to require that steamer break ground during that period.

(U. S. O. O. A. 1927.) Letter of credit, covering sugar to be shipped
"by steamer * * * sailing during the first half of November," held
to require the ship to actually break ground during that period, as
against claim that it was sufficient if it was expected or scheduled to
leave within such time. (Commercial Union of America (Inc.) v.
Anglo-South American Bank (Ltd.), 16 Fed. Rep., 2d series, 979.)

Letter of credit, construed as requiring shipment on steamer scheduled to sail
before certain time, held not complied with.

(U. S. C. C. A. 1927.) Letter of credit, covering sugar to be shipped
"by steamer * * * sailing during the first half of November," if
construed only to require that steamer be expected or scheduled to sail
within such period, held not complied with by letter showing only that on
November 4th the steamer was expected to sail on the 13th. (Ib.)

FOREIGN BRANCHES
Cross references: Page

Exchange 156

Plaintiff, depositing money with national bank to open account m Russian
branch, contracted only with national bank, to be carried out in part by
agency of branch.

(N. Y. Sup. 1927.) Where plaintiff deposited with New York national
bank money for purpose of opening an account in Russian branch, and
received therefor receipt that money paid represented cost of certain
number of rubles to be transferred to Russian branch to open plaintiff's
account, there was only one contract made with bank in New York, to
be carried out in part by agency of Russian branch, and not separate
contract with Russian branch. (Sokoloff v. National City Bank of New
York, 224 N. Y. Supp. 102.)
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Deposit of dollars with defendant hank to open account in Russian branch
created debtor-creditor relationship, with Russian legal currency payable on
demand at branch.

(N. Y. Sup. 1927.) Where plaintiff deposited American dollars with de-
fendant bank, for purpose of opening an account in Russian branch
for equivalent amount in Russian rubles, usual relation of debtor and
creditor arose, with exception that money was payable in legal currency
of Russia at branch. (Ib.)

Plaintiff, depositing money in defendant bank to open account in Russian
branch, could only demand payment in Russia where\ bank was impliedly
obligated to maintain branch.

(N. Y. Sup. 1927.) Where plaintiff deposited money with defendant bank
to open account in Russian branch, where money was to be paid on de-
mand in Russian legal currency, plaintiff could not demand payment
elsewhere, and obligation on bank to maintain branch in Russia was
necessarily implied. (Ib.)

Branches of parent bank, though separate entities, are subject to supervision
of parent bank which owns their property, and is liable for their debts.
{Federal reserve act, sec. 25 (12 U. 8. C. A. sees. 601-605).)1

(N. Y. Sup. 1927.) Where bank maintain branches, each branch becomes
separate business entity, with separate books of account, and depositor
in one branch can not issue checks or drafts on other branch, or demand
payment from such other branch, in view of Federal reserve act, section
25*(act Dec. 23, 1913, c. 6, 38 Stat. 273 (12 U. S. C. A. sees. 601-605)),
but, when considered with relation to parent bank, branches are not
independent agencies, but subject to supervision of parent bank which
owns their property and assets, and is ultimately liable for debts of
branch. (Ib.)

Relations between parent and branch bank was not altered by regulations in
Russia for privilege of conducting Russian branch.

(N. Y. Sup. 1927.) Relation of parent bank in New York to branch bank
in Russia is not altered by fact that, for privilege of doing business in
Russia, parent bank was required to take out charter for Russian branch
and submit to certain regulations in Russia as to method of conducting
business. (Ib.)

New York bank, opening account in Russian branch for depositor, became liable
to depositor under New York contract on closing Russian branch.

(N. Y. Sup. 1927.) Where New York national bank contracted with de-
positor to open account in branch bank in Russia for amount paid in
New York, New York bank was subject to Russian regulations so long
as it conducted its business in Russia, but became liable to depositor
under contract made in New York when it closed its Russian branch.
(Ib.)

Transfer of depositor's account by defendant bank's Russian branch, remained
executory until money was available at place where transferred, and could
be revoked prior thereto.

(N. Y. Sup. 1927.) Where depositor, having an account in Russian branch
of New York national bank, directed branch bank to transfer balance to
credit of himself and credit society, credit on books of branch bank to
account of its agent for purpose of effecting transfer was not a transfer
of money to agent which could be applied to account of defendant, but
transaction remained merely executory until money actually became
available to depositor in credit society, and depositor could revoke order
for transfer prior to actual transfer of money. (Ib.)

Depositor, telegraphing bank to hold funds immediately on discovering transfer
had not been made, held to have promptly rescinded order for transfer.

(N. Y. Sup. 1927.) Where depositor directed bank to transfer account,
and transfer was to have been made by telegraph, depositor, on learning
that transfer had not been made, promptly rescinded order by tele-
graphing bank to hold funds at disposal of another. (Ib.)

1U. S. C. A. United States Code annotated.
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Depositor directing general depository to transfer credit through another bank,
sustained relation of principal and agent to depository.

(N. Y. Sup. 1927.) Where depositor directed his general depository to
transfer credit through another bank to credit society, general depository
was agent of depositor to effect transfer, and relation between depositor
and depository was that of principal and agent, and not debtor and
creditor. (Ib.)

Bank through whom depositor instructed depository to transfer credit held agent
of depositor's bank for transmission of credit.

(N. Y. Sup. 1927.) Where depositor directed bank holding his account to
transfer account through another bank, such other bank was merely an
agent of depositor's bank for transmission of credit, and had no right to
appropriate credit to anything but specific purpose intended. (Ib.)

Evidence did not shoiv that bank designated by depositor through which credit
should be transferred was depositor's agent.

(N. Y. Sup. 1927.) In action by depositor against bank on contract to
purchase Russian rubles, proof that depositor directed branch bank in
Russia to transfer account to another through a certain bank, and that
defendant had balance in another bank through which it could have
transferred credit, did not prove that but for depositor's instruction
branch bank would have transmitted credit through another bank, so as
to make bank specified by depositor his agent. (Ib.)

Direction by branch bank to another bank to transfer account, never executed
and canceled prior to actual transfer of credit, held not payment of debt to
depositor.

(N. Y. Sup. 1927.) Where depositor established account in defendant's
branch bank in Russia, and instructed branch bank to transfer account
through another bank to credit society, direction by branch bank to
agent bank to transfer credit, which was never executed, and which
depositor canceled prior to time when depositor was actually given credit
in society, did not constitute payment of debt by branch bank. (Ib.)

"Payment" of debt payable in money requires delivery by debtor to creditor of
money or other valuable thing to extinguish debt.

(N. Y. Sup. 1927.) To constitute " payment " of debt payable in money,
there must be delivery by debtor, or representative to creditor or his
representative of money or other valuable thing for purpose of extin-
guishing debt, which is received by creditor for same purpose. (Ib.)

Agent bank, appointed by Russian branch of defendant bank for transmission
of credit, was not entitled to credit on books of transmitting bank until credit
was actually established.

(N. Y. Sup. 1927.) Where Russian branch of defendant bank directed
another bank as agent to transmit credit for one of its depositors, agent
bank was not entitled to credit on books of transmitting bank until it had
established credit to depositor's account, and, when depositor revoked
order for transfer, agent bank was entitled to cancel credit established on
books of transmitting bank. (Ib.)

Purchase from bank of check or draft on another bank is executed transaction.
(N. Y. Sup. 1927.) Purchase from bank of check or draft on another bank

is a completed transaction. (Ib.)
Order for transfer of credit under Giro system in Russia is executory until

credit is actually established.
(N. Y. Sup. 1927.) Order for transfer of credit under Giro system pre-

vailing in Russia is executory, and not executed, and transfers nothing
to person seeking transfer of credit until credit is actually established.
(Ib.)

Defendant bank's Russian branch, on being informed that transfer of depositor's
account had not been consummated, should have recredited depositor's account.

(N. Y. Sup. 1927.) Where Russian branch of defendant bank was. in-
structed by depositor having account in branch bank to transfer account
to another, branch bank, on being informed that transaction had not been
consummated, should have recredited depositor's account. (Ib.)
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Chech or draft credited to depositor's account, not in fact paid, can he charged
"bach to depositor's account.

(N. Y. Sup. 1927.) Where check has been credited to depositor's account
sp that he could draw against it, or where draft is forwarded for collec-
tion and credited as paid, bank may charge check or draft back to de-
positor's account if check or draft is not in fact paid. (Ib.)

Until order for transfer of credit is finally consummated, entry prior to execw-
tion of transaction which fails should be corrected.

(N. Y. Sup. 1927.) Where depositor orders transfer of credit from one
bank to another, until transaction is finally consummated and cash or
equivalent made available, any entry in advance, made on supposition
that transaction will be fully executed, is erroneous, and should be cor-
rected, if it later transpires that thing on expectation of which entry
was based had not happened. (Ib.)

Defendant bank's Russian branch directing another bank to transfer credlit of
depositor held not prejudiced, where transaction remained unexecuted.

(N. Y. Sup. 1927.) Where defendant's branch bank in Russia was in-
structed by depositor to transfer his account through another bank, and
directed other bank to make transfer, branch bank was not deprived of
anything of value by reason of transaction, where transfer was never
consummated, and no settlement was made between branch bank and bank
appointed as agent for transmission. (Ib.)

Bank's relation to depositor is that of debtor and) creditor,
(N. Y. Sup. 1927.) Relation between bank and depositor is that of debtor

and creditor. (Ib.)
Demand by depositor for payment need not be made where bank disclaims lia-

bility or demand would be futile.
(N. Y. Sup. 1927.) Rule that no cause of action could accrue by depositor

against bank without previous demand made at banking office and during
banking hours does not extend to cases where bank has disclaimed lia-
bility, or where for any other reason demand would manifestly be futile.
(Ib.)

Presentation of check to bank for payment was not condition for depositor's
action against bank, refusing payment to depositor's sister as directed.

(N. Y. Sup. 1927.) Where depositor, immediately on discovering that
transfer of credit had not been made by bank as directed, wrote and tele-
graphed bank that transfer had not been made, requesting bank to hold
funds at disposal of his sister, and bank wrote plaintiff that it had acted
on first instruction, and could not hold funds as directed, and further
refused payment to depositor's sister on her demand for funds, it was
not necessary for the depositor's sister to draw check signed by depositor
and present it for payment in order for depositor to recover against
bank. (Ib.)

Demand by depositor during time when Russian branch of defendant bank was
taken by soviet authorities was not necessary as condition for action to re-
cover deposit, since futile.

(N. Y. Sup. 1927.) Where depositor, immediately on discovering that
transfer of credit had not been made by Russian branch of defendant
bank as directed, wrote and telegraphed bank that transfer had not been
made, requesting bank to hold funds at disposal of his sister, and bank
was thereafter taken over by soviet authorities, demand for payment
during such time would have been futile, and demand in addition to letter
presented to bank requesting payment of deposit to depositor's sister
was unnecessary as condition of depositor's action to recover money
deposited. (Ib.)

Action to recover deposit did not require further demand than letter requesting
bank to pay depositor's sister, though bank wrote depositors to withdraw
deposits.

(N. Y. Sup. 1927.) Where bank refused to pay deposit to depositor's sister
as directed by depositor after his revocation of order to transfer credit,
letters written by bank to depositors, urging them to withdraw deposits,
did not affect depositor's claim, and demand for payment in addition to
letter presented by bank requesting deposit to be paid to depositor's sister
was unnecessary for action to recover deposit. (Ib.)Digitized for FRASER 
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Recovery of deposit in Russian branch of defendant bank, confiscated by Rus-
sian authorities, could not be defeated under Russian law, where damages
were not claimed.

(N. Y. Sup. 1927.) In action to recover deposit in Russian branch of de-
fendant bank, law of Russia that recovery can not be had for breach of
contract where performance is prevented by superior force was not de-
fense to action where no damages were claimed and interest was
waived. (Ib.)

Inability of depositor in Russian branch of defendant bank to recover debt m
Russia is not defense but element of Supreme Court's jurisdiction.

(N, Y. Sup. 1927.) In action to recover deposit in Russian branch of de-
fendant bank, fact that depositor can not recover his debt in Russi.i U not
defense to action, but rather an element of jurisdiction of Supreme
Court. (Ib.)

Depositor's statement electing to recover rubles transferred to Russian branch
of national bank was election to sue on breach of contract raiher than
rescission.

(N. Y. Sup. 1927.) Where complaint by depositor against national bank
was equivocal, in that it could not be ascertained whether depositor was
proceeding on theory of rescission of contract, whereby deposit was
transferred to Russian branch, or on theory of breach of contract, state-
ment by plaintiff that he elects to rest upon claim to recover amount of
Russian rubles sued for at valuation of rate of exchange prevailing on
day of breach of contract was in effect an election to recover on theory
of breach of contract. (Ib.)

Whether depositor in Russian branch of defendant bank, was entitled to re-
cover proportionate part of dollars, or value of rubles on deposit, held question
of law for referee.

(N. Y. Sup. 1927.) In action by depositor to recover deposit transferred
to Russian branch of defendant bank, question whether depositor is en-
titled to recover proportionate part of dollars for which lie has not been
repaid in rubles, or whether he is entitled to recover only value of rubles
in his deposit, is one of law for referee. (Ib.)

Bank sued to recover deposit could require depositor to elect between in-
consistent remedies of recovery, based on rescission of contract or damages for
breach.

(N. Y. Sup. 1927.) In action by depositor against national bank to recover
deposit transferred to Russian branch, bank had right to demand that
depositor elect between inconsistent rights of action for recovery based
on rescission of contract for failure of consideration, or for damages for
breach of contract. (Ib.)

Creditor on foreign cause of action is entitled to relief obtainable in foreign
courts, but may obtain relief under local laws where rights arose under such
laws.

(N. Y. Sup. 1927.) Where cause of action arises exclusively in foreign
country, and jurisdiction of local courts is secured merely because debtor
has been served, or his property attached in state of forum, local courts
will only grant that relief that creditor could have secured in courts of
foreign country, but, where jurisdiction of local courts is sought to en-
force rights arising under local laws, relief will be granted as of time
when liability accrues under local laws. (Ib.)

National bank held liable for value in dollars of rules on deposit in Russian
branch at date of removing branch after refusing payment.

(N. Y. Sup. 1927.) In action by depositor against national bank to recover
deposit transferred to Russian branch, depositor held entitled to recover
equivalent of value of rubles in dollars at time they should have been
paid, when national bank removed branch from Russia after refusing
to pay depositor amount of rubles on deposit after demand. (Ib.)
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GUARANTY
Cross references:

State guaranty laws 155
Evidence—Evidence of agreement for application of proceeds on guaranteed

account held not to vary guaranty,
(U. S. G. C. A. 1927.) Evidence that, at time of execution of written

guaranty of liabilities of logging company, guarantor was given bill of
sale of certain property belonging to company, with understanding that,
on sale thereof, proceeds would be applied to reduce guaranty, held not
parol testimony altering terms of written contract of guaranty, since only
effect of parol evidence was to show that, before executing guaranty,
guarantor had received security to protect himself against loss. (Cana-
dian Bank of Commerce v. Berg, 17 Fed. Rep., 2d series, 867.)

Bank held liable to guarantor for misapplication by officer interested in logging
company of proceeds of company property sold under directions of guarantor
holding property as security.

(U. S. C. C. A. 1927.) Where bank officer, who was also interested in
logging company, sold certain trucks of logging company under instruc-
tions of person holding bill of sale as security for guaranteeing company's
liabilities, lower court's holding that bank officer, in selling trucks under
directions that proceeds were to be applied on the guaranty, was acting
in behalf of bank, and not for logging company, as bearing on bank's
liability to guarantor for misapplication of proceeds to general indebted-
ness of company, held not erroneous. (Ib.)

Evidence held to show that national bank guaranteed payment of paper of
customer of which its vice president was official.

(Sup. Col. 1927.) Evidence held to show that plaintiff national bank
guaranteed payment of customer's notes, on which defendant bank
loaned money at plaintiff's request, notwithstanding vice president of
plaintiff bank was also official of borrower. (Stockyards Nat. Bank of
Denver v. Brown, 255 Pac. Rep. 624.)

National bank's guaranty of payment of certain paper, though ultra vires,
rendered it liable to extent of benefit derived from loans. (National banking
act (U. 8. Gomp St. sec. 9657 et seq.).)

(Sup. Col. 1927.) National bank's guaranty of payment to another bank
of money loaned by latter on paper coming through former, though ultra
vires under national banking act (U. S. Comp. St. 9657 et seq.), rendered
such bank liable to extent of benefit derived, where overdraft was wiped
out by loan. (Ib.)

INSOLVENCY AND RECEIVERS
Page

COMPTROLLER HAS EXCLUSIVE JURISDICTION OVER RECEIVERS 163
ACTIONS BY RECEIVERS :

RECEIVERS' SUITS TO RECOVER ASSETS 164
SUIT BY CREDITOR OF NATIONAL BANK AFTER INSOLVENCY AND BEFORE AP-

POINTMENT OF RECEIVERS 164
PROOF AND PAYMENT OF CLAIMS :

CREDITOR OF INSOLVENT BANK HOLDING COLLATERAL SECURITY IS EN-
TITLED TO PROVE CLAIM FOR TOTAL DEBT AGAINST INSOLVENT DEBTOR
AND TO DIVIDENDS THEREON UNTIL DEBT IS PAID 165

PREFERENCES IN INSOLVENCY 166
RIGHTS OF PERSONS MAKING DEPOSIT AFTER INSOLVENCY 167

DEPOSITOR, WHO CHECKED OUT PROCEEDS OF NOTES DISCOUNTED AT BANK
BEFORE IT FAILED, HELD NOT ENTITLED TO POSSESSION OF DISHONORED
NOTES, BECAUSE OF BANK'S INSOLVENCY WHEN NOTES WERE DISCOUNTED.. 168

DEPOSIT OF SCHOOL FUNDS 168
INSOLVENT STATE BANKS :

ALABAMA 169
IDAHO 169
NEW HAMPSHIRE 170
SOUTH DAKOTA 171
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COMPTROLLER HAS EXCLUSIVE JURISDICTION OVER RECEIVERS

United States—United States officials, in administering duties, are accountable
to court only for fraud or errors of law in executing official acts.

(U. S. D. C. 1927.) Officials of the United States, when engaged in adminis-
tering the duties of the office to which they are assigned, are accountable
to court only in event of fraud or errors of law in matter of execution
of their official acts, and otherwise will not be disturbed by the courts.
(Altman v. McClintock et al., 20 Fed. Rep., 2d series, 226.)

Receiver of national hank is not amenable to accounting, unless exceptional
situation justifies such relief. (12 U. 8. C. A. sec. 198.) 1

(U. S. D. C. 1927.) Receiver of national bank held an officer of the United
States, acting under express direction of the Comptroller of Currency,
pursuant to 12 U. S. C. A., section 198, and, although he may be in a sense
a trustee for creditors of defunct bank, he is not amenable to accounting
to his cestui que trust, except if situation should arise wherein court
would feel justified in granting such relief. (Ib.)

Comptroller of Currency has exclusive authority in matter of necessary expense
in administration of receivership for national hank. {National hanking act
(12 U. 8. 0. A.).)1

(U. S. D. C. 1927.) Administration of receivership of a national bank is
committed to the Comptroller of Currency by the national banking act
(12 U. S. C. A.), and he has as much authority in the matter of incur-
ring and authorizing necessary expense as would account in administer-
ing a receivership before it. (Ib.)

Depositors held not entitled to discovery to determine right of action against
officers under petition for accounting as to expenses of receiver of national
hank,

(U. S. D. C. 1927.) Where depositors sued to secure accounting from
receiver of national bank, and discovery sought, in nature of examination
of books, was for purpose of determining right of action against officers
and directors of bank, while accounting sought related to matter of
expenses of receivership, a situation is not presented entitling plaintiff
to accounting prayed for, since discovery would have little to do with
accounting of receiver of own official acts, and in order to warrant relief
discovery must be in aid of general relief sought. (Ib.)

Discovery must he in aid of general relief.
(U. S. D. C. 1927.) A discovery must be in aid of general relief sought.

(Ib.)
Receiver of national hank is officer under comptroller, and assets are not in

custodia legis (Comp. St. § 9821).
(U. S. C. C. A. 1927.) Receiver of a national bank, appointed by the comp-

troller under Revised Statutes, section 5234 (Comp. St. § 9821), is his
officer, and not an officer of the court, nor are its assets, while in his
hands, in custodia legis. (Hulse v. Argetsinger et al., 18 Fed. Rep., 2d
series, 944.)

No appeal lies in proceeding by receiver of national hank to compound liability
of directors (Comp. St. § 9821).

(U. S. C. C. A. 1927.) Since proceeding under Revised Statutes, section
5234 (Comp. St. § 9821), by receiver of national bank, to compound lia-
bility of directors, is not judicial but administrative in character, no
appeal lies therefrom. (Ib.)

Receiver of national banlc, in proceeding to compound liability of directors, is
not subject to court's supervision (Comp. St. § 9821).

(U. S. C. C. A. 1927.) Receiver of national bank, in proceeding under
Revised Statutes, section 5234 (Comp. St. § 9821), for compounding
liability of directors, is not subject to court's supervision, except as pre-
scribed by statute, and although he must have court's consent to com-
pound debts or to sell assets, that is merely condition on powers which
are otherwise like those of the bank itself, and, after getting leave to
compound, he may do as he wills. (Ib.)
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ACTIONS BY RECEIVERS

RECEIVERS SUIT TO RECOVER ASSETS

Trusts—Action may be brought in equity in behalf of insolvent bank to impress
funds withdrawn by depositor with trust.

(U. S. D. 0. Iowa.) Action in behalf of insolvent bank to impress a trust
on certain funds withdrawn by depositor may be brought in equity,
with authority in court, in case proof showed money should be impressed
with such trust, to make order requiring it to be turned over in same
manner as if other specific assets of bank were involved. (Sioux Falls
Trust & Savings Bank et al. v. Homer W. Johnson Co. et al., 20 Fed.
Rep., 2d series, 693.)

Trusts—Sum withdrawn by depositor shortly before bank closed as legitimate
banking transaction can not be imposed with trust in favor of bank.

(U. S. D. C. Iowa.) Where depositor, during time immediately preceding
bank's liquidation, continued regular business therewith and made depos-
its of approximately $13,000 while bank was open and presumably doing
a legitimate business, with no knowledge that bank was not entirely
solvent, $7,000 withdrawn by depositor shortly before bank closed as a
legitimate banking transaction in an ordinary way can not be impressed
with a trust in action in behalf of such insolvent bank. (Ib.)

Trust s^-Procee ding to impress trust on funds withdrawn by depositor before
bank's insolvency must fail when funds were used in improvement of prop*
erty subsequently transferred to bank.

(U. S. D. C. Iowa.) Where money withdrawn by depositor shortly before
closing of insolvent bank was used in payment of improvement of prop-
erty subsequently transferred to bank during liquidation, proceeding in
equity to impress a trust on such fund must fail, in that it would be
necessary to follow such funds, which at time of action constituted
property already in bank's possession. (Ib.)

SUIT BY CREDITOR OF NATIONAL BANK, AFTER INSOLVENCY AND BEFORE APPOINT-
MENT OF RECEIVER

Creditor of national bank, suing after insolvency and before appointment of
receiver, held not entitled to lien under State law creating lien on lands of
judgment debtor.

(TJ. S. C. C. A. 1927.) Under Revised Statutes, United States, sections 5236,
5242 (U. S. Comp. St. sees. 9823, 9834), forbidding establishment of lien
against a national bank, creditor bringing suit after bank went into
control of examiner, but before appointment of receiver, held not entitled
to lien, under Compiled Statutes, Nebraska, 1922, section 8986, creating a
lien on lands of judgment debtor from date of judgment, since it is not
the appointment of a receiver which fixes right of creditors, but the
date of insolvency. (Steele, County Treasurer, v. Randall et al., 19
Fed. Rep., 2d series, 40.)

Insolvency is unaffected by intention of hopes of persons affected.
(U. S. C. C. A. 1927.) Insolvency is a condition unaffected by intentions

of hopes of persons affected. (Ib.)
National banks are "Federal instrumentalities."

(U. S. C. C. A. 1927.) National banks are "Federal instrumentalities,"
and controlled by Federal statutes relating thereto. (Ib.)

Receiver of national bank is an " agent and officer of United States."
(U. S. C. C. A. 1927.) Receiver, appointed for national bank under Revised

Statutes, sections 5234-5236 (Comp. St. sees. 9821-9823), is not in any
sense such an official as receiver appointed by court of equity, but is an
administrative officer selected by comptroller, and is an " agent or
officer of the United States/' (Ib.)
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PROOF AND PAYMENT OF CLAIMS

CREDITOR OF INSOLVENT BANK HOLDING COLLATERAL SECURITY IS ENTITLED TO
PROVE CLAIM FOR TOTAL DEBT AGAINST INSOLVENT DEBTOR AND TO DIVIDENDS
THEREON UNTIL DEBT IS PAID

Creditor of insolvent bank, holding collateral security, is entitled to claim for
total debt against insolvent debtor and to dividends thereon until debt is
paid,

(U. S. C. C. A. 1927.) Where creditor of insolvent bank holds collateral
security for payment of its debt, it is entitled to allowance of claim for
full amount of debt and to payment of dividends on entire debt, pro
rata with general creditors, until dividends, together with amount real-
ized from security, equal full amount of debt. (United States Fidelity
& Guaranty Co. v. Centropolis Bank of Kansas City, Mo., et al., 17
Fed. Rep., 2d series, 913.)

County held entitled to total claim against insolvent depository, and to divi-
dends thereon until such dividends, with a/mount paid by surety, equaled
deposit.

(U. S. C. C. A. 1$27.) Where county had deposit in insolvent bank par-
tially secured by sureties, it is entitled to allowance of claim for full
amount of deposit, and to receive dividends thereon until dividends,
together with amount paid by sureties, equal full amount of deposit.
(Ib.)

Principal and surety—BanWs contract to indemnify surety guaranteeing
county deposits held legal and enforceable contract.

(U. S. C. C. A. 1927.) Contract of indemnity, entered into by bank with
surety company executing suret3^ bond guaranteeing county deposits, not
being in contravention of any provision of law or public policy of State,
held a legal and enforceable contract. (Ib.)

Principal and surety—Implied contract that principal wilt indemnify surety
for payment made to creditor arises when suretyship is made.

(U. S. C. C. A. 1927.) When a contract of suretyship is made, there
arises, in absence of express agreement, an implied contract that prin-
cipal will indemnify surety for any payment latter may make to creditor
in compliance with contract of suretyship, and such implied contract,
arises when suretyship is made, and not when payment is made by surety
thereunder. (Ib.)

Surety guarantying county deposits in insolvent bank held to have u claim"
for payment thereunder by virtue of contract of indemnity. (Rev. St. Mo.
1919, §§ 11700, 11702, 11713, 11715-11724, Laws, Mo. 1921, p. 394.)

(U. S. C. C. A. 1927.) Surety guarantying county deposits in insolvent
bank, after paying its obligation under bond, held to have a " claim "
against bank, within meaning of Revised Statutes, Missouri, 1919, sections
11702, 11713, 11715-11722, by virtue of its contract of indemnity, and
mere fact that claim accrued under bond after bank was closed and
placed in process of liquidation, pursuant to Laws, Missouri, 1921, page
394, and Revised Statutes, 1919, sections 11700-11724, did not prevent
allowance of claim. (Ib.)

Subrogation—Surety liable for portion of debt held not entitled to subrogation,
unless he pays whole debt, or it is otherwise satisfied.

(U. S. C. C. A. 1927.) Surety, who is liable only for part of debt, does not
become subrogated to collateral, or to remedies available to creditor,
unless he pays whole debt, or it is otherwise satisfied. (Ib.)

Principal and surety—Suretyship contracts should be interpreted according to
terms, given effect in their plain, ordinary, and popular sense.

(U. S. C. C. A. 1927.) Contracts of suretyship should be interpreted like
other classes of contracts, according to sense and meaning of terms which
parties have used, and those terms should be taken, understood, and
given effect in their plain, ordinary, and popular sense. (Ib,)
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166 HEPORT OF THE COMPTROLLER OF THE CURRENCY

County's claim against insolvent bank for deposits held not entitled to priority
over claim of surety under indemnity contract.

(U. S. O. C. A. 1927.) Where surety has discharged its liability under
bond partially guarantying county deposits in insolvent bank, claim of
county against bank on its contract of deposit is not entitled to priority
over claim of surety by virtue of contract of indemnity. (Ib.)

Depositor of bonds converted and pledged by bank held entitled to recover of
receiver on trust fund theory only balance of proceeds above pledgee's claim.

(U. S. C. C. A. 1927.) Plaintiff, who left bonds at a national bank for
safe-keeping, can not recover the value thereof of its receiver on the
theory of a trust fund, because the bank delivered them with others to
the State treasurer, to secure deposits made by him, and he, on receiver
being appointed, sold all the bonds and from the proceeds satisfied his
claim, there being no augmentation thereby of the funds of the bank:
but plaintiff can, on the trust fund theory, recover at most only the
balance of the proceeds of the pledged bonds in excess of the treasurer's
claim, which was by him paid and delivered to the receiver, and if
some of the other pledged bonds belonged to other individuals, and were
also converted by the bank, then plaintiff can recover only her pro rata
of the balance. (Dudley et al. v. Richards, 18 Fed; Rep. 2d series, 876.)

Bank, converting and pledging bonds of depositor, can not be assumed to have
owned all others pledged.

(U. S. C. 0. A. 1927.) National bank having converted bonds deposited with
it for safe-keeping and pledged them with others, it can not be assumed
that all the other bonds belonged to the bank, relative to the right of
the special depositor to recover of the bank's receiver, as a trust fund,
all the balance of the proceeds of the pledged bonds over and above the
pledgee's claim. (Ib.)

PREFERENCES IN INSOLVENCY

Trusts—To maintain claim for preferential payment over general creditors of
insolvent, cestui que trust must clearly prove that his property or its pro-
ceeds went into specific fund or property m hands of receiver.

(U. S. C .C. A. 1926.) It is indispensable to the maintenance by a cestui
que trust of a claim for preferential payment over general creditors
out of the proceeds of the estate of an insolvent that clear proof be
made that the cestui que trust's property, or its proceeds, went into a
specific fund, or into a specific identified piece of property, which came
to the hands of the receiver or holder of the insolvent's property. (Farm-
ers National Bank of Burlington, Kans., et al. v. Pribble, 15 Fed. Rep.,
2d series, 175.)

Proof that property of cestui que trust or its proceeds was used by insolvent
bank or its receiver to pay indebtedness of insolvent does not warrant pref-
erential payment to cestui over general creditors.

(U. S. C. C. A. 1926.) Proof that such property or its proceeds was used
by the insolvent or its receiver or holder to pay the indebtedness of the
insolvent,, or to diminish its liabilities warrants no such preferential
payment. (Ib.)

Where check given to pay draft left with bank for collection was used with
other checks and cash to clear with other bank, owner of draft was not
entitled to preference agamst bank's receiver.

(U. S. D. C. 1926.) Where draft left by plaintiff with bank for collection
was paid by check on another bank, which check, with others and cash,
was used in clearing with other bank, held that, since check did not
bring cash into bank, plaintiff was not entitled to have trust declared
against bank's receiver therefor, but was entitled to rights of general
creditor only. (Smith Reduction Co, v, Williams, 15 Fed. Rep., 2d series,
874.)
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Owner of draft left for collection held entitled to recover proceeds, without
interest, icithoiit 'waiting settlement of estate, where bank's receiver admitted
that proceeds as trust funds came into his possession.

(U. S. D. C. 1926.) Where bank's receiver admitted that proceeds of col-
lection of draft were in bank's vaults as trust funds when it failed, and
were part of assets in his hands, owner of draft was entitled to recover
proceeds, without interest, and without being required to wait until
estate was settled. (Ib.)

When payments iciXl be presumed not to be from trust fund.
(U. S. D. C. 1926.) As respects priority, where bank holds funds in vaults

under express trust, payments by it will be presumed to have been from
other funds. (Marshburn v. Williams, 15 Fed. Rep., 2d series, 589.)

Proceeds of bonds converted by bank, by placing them to its credit in another
bank mingling them with other deposits therein, held inextricably intermin-
gled with other assets of converting bank, so that status of oivner of bonds
was that of general creditor.

(U. S. D. C. 1926.) Proceeds of bonds converted by bank, by placing them
to its credit in another bank, mingling them with other deposits therein,
and checking against them in favor of other banks, held inextricably inter-
mingled with other assets of converting bank, so that status of owner of
bonds was that of general creditor; there being no presumption that
check to another bank embraced part of fund, merely because drawing
bank, at time of failure, had balance in such other bank. (Ib.)

EIGHTS OF PERSONS MAKING DEPOSITS AFTER INSOLVENCY

Transaction held not to make bank trustee of fund arising from sale of bonds
of depositor, and by her direction credited to account of correspondent bank.

(U. S. C. C. A. 1927.) Defendant owned Government bonds, which were
about to mature, and were on special deposit with a Cincinnati bank.
She arranged with a local bank in which she was depositor, for reinvest-
ment, and sent an order to the Cincinnati bank to sell the bonds and put
the amount to the credit of the local bank, of which it was correspondent.
It did so, notifying defendant and the local bank of the amount credited
to its account " for use of " defendant. Held, that the qualifying words
meant no more than that the amount was for credit by the local bank to
defendant, and did not make the Cincinnati bank trustee of the fund,
and required to hold it for defendant on failure of the local bank.
(Marvin, Banking Commissioner of Kentucky, v. Martin, 20 Fed. Rep.,
2d series, 746.)

Amount remaining to credit of insolvent bank with its correspondent bank held
trust fund for depositor, whose deposit was received after insolvency.

(U. S. C. C. A. 1927.) The local bank being insolvent and knowing the
fact, when the money was deposited in its account, its receipt was fraud-
ulent, and the bank held the deposit as trustee for defendant, and as
between them the amount which had remained continuously to its credit
with the Cincinnati bank, until it failed, not exceeding such deposit,
belonged to defendant. (Ib.)

Damages—Banking1 commissioner held Uable for interest mi trust fund with-
held from< owner by litigation.

(U. S. C. 0. A. 1927.) Banking commissioner, as administrator of insolvent
bank, held liable for interest, as damages, on trust fund withheld from
owner by litigation. (Ib.)
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DEPOSITOK, WHO CHECKED OUT PROCEEDS OF NOTES DISCOUNTED AT BANK BEFORE
IT FAILED, HELD NOT ENTITLED TO POSSESSION OF DISHONORED NOTES, BECAUSE
OF BANK'S INSOLVENCY WHEN NOTES WERE DISCOUNTED

Depositor, who checked out proceeds of notes discounted at bank before it-
failed, held not entitled to possession of dishonored notes, because of bank's
insolvency when notes were discounted.

(U. S. D. C. 1926.) Where depositor indorsed and discounted notes to
bank, and his account was credited with proceeds, which he checked out
before bank failed, held, he was not entitled to recover possession of
notes, which were not paid at maturity because they were obtained when
bank was insolvent, to knowledge of its officers. (Bryant v. Williams,
16 Fed. Rep. 2d series, 159.)

Notes indorsed to bank without qualification, pn*oceeds being checked out by
depositor before bank failed, held property of bank, notwithstanding right to
charge back.

(U. S. D. C. 1926.) Where depositor indorsed notes; without qualification,
and discounted them at bank, and checked out proceeds credited to his
account, bank became owner of notes, and not mere agent for collec-
tion, notwithstanding it reserved right to charge back notes to depositor's
account, if not paid at maturity. (Ib.)

Rules of Federal and not of State courts apply.
(U. S. D. C. 1926.) In determining whether paper discounted at national

bank becomes property of bank, Federal courts apply rules of Federal
and not of State courts. (Ib.)

Custom of banks to charge back dishonored paper does not entitle depositor,
who receives full value, to demand surrender by bank of dishonored paper.

(U. S. D. C. 1926.) Custom of banks to charge back to depositor's account
dishonored paper, or implied agreement arising therefrom that it may
be so charged back, is merely a summary method of collection, and im-
poses no duty on bank, nor gives depositor, who indorses it to bank and
receives full value, right to demand that bank surrender it, if not paid
at maturity. (Ib.)

Bank's right to charge dishonored paper to depositor.
(U. S. D. C. 1926.) Bank's right to charge back to depositor's account dis-

honored paper is well settled, in view of custom. (Ib.)
When it is bank's duty to charge dishonored paper against depositor's account.

(U. S. D. C. 1926.) It is bank's duty to charge back dishonored paper
against depositor's account only where depositor is primarily liable, and
then only for protection of those secondarily liable. (Ib.)

Indorser has no right to set off deposit balance against receiver if principal
debtor is solvent.

(U. S. D. C. 1926.) Where receiver of insolvent bank seeks to enforce
liability of indorser on notes discounted at bank, indorser has no right
to set off deposit balance, if principal debtor is solvent. (Ib.)

Burden is on depositor to show that he ha$ no recourse against maker.
(U. S. D. C. 1926.) Burden is on depositor, suing bank's receiver, to

have deposit balance set off against depositor's liability as indorser on
notes, to show that he has no recourse against maker. (Ib.)

DEPOSIT OF SCHOOL FUNDS

Insolvent bank's indebtedness to school district is reduced by surety's payment
under Uability bond, and payment by receiver of dividends on full amount
held erroneous.

(U. S. D. C.)1 Failure of receiver of insolvent bank to cancel amount of
indebtedness to school district to extent that it was reduced by surety
company in satisfaction of its liability on indemnity bond, and payment
of pro rata dividend on full amount to board of education held erroneous.
(American Surety Co. of New York v. National Bank of Barnesville,
Ohio, 17 Fed. Rep. 2d series, 942.)

xThe Federal Reporter does not give the month or year in which the case of The
American Surety Co. of New York v. National Bank of Barnesville, Ohio, was decided.
The preceding case in the Reporter is given as decided Mar. 4, 1927, and the following
case as decided on Dec. 9, 1925. The next case is given as decided Mar. 16, 1927.Digitized for FRASER 
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Subrogation—Surety, paying full bond liability in partial extinguishment of
debt, held not surrogated to rights of creditor in amount paid.

(U. S. D. C.) Surety company, by paying full liability under bond par-
tially extinguishing debt of board of education against depository, held
not subrogated to rights of board of education to extent of amount paid
against bank, because total debt to board of education was not paid.
(Ib.)

Subrogation—"Subrogation" is substitution of one person for another with
reference to lawful claim or right.

(U. S. D. 0.) " Subrogation," in its broadest sense, is substitution of
one person in place of another with reference to lawful claim or right,
and is frequently referred to as the doctrine of substitution. (Ib.)

Principal and surety—Surety has right of action against principal on indemnity
contract on paying liability under bond.

(U. S. D. C.) Surety, paying liability on bond, has right of action against
principal on indemnity contract indemnifying surety against loss in con-
sequence of having executed bond. (Ib.)

INSOLVENT STATE BANKS

ALABAMA

Contract by officer to make good looses from continued operation, if bank were
allowed by State superintendent to remain open, held not invalid.

(U. S. C. C. A. 1927.) A contract by which an officer and director of a State
bank, in consideration of the bank being permitted to continue in business
for a stated time, obligated himself to the State superintendent of banks
to make good any loss to depositors or creditors by reason of such con-
tinuance, which contract, as construed by the parties, did not free the
bank from supervision by the banking department, held) not invalid as
requiring a suspension by the superintendent of his official duties. (Jack-
son, Supt. of Banks of Alabama, v. Keyser, In re Wilson, 18 Fed. Rep.,
2d series, 252.)

Officer of insolvent bank, held liable on contract to make good any loss to do-
positors or creditors by^ reason of the bank, being permitted to continue in
operation for a stated time.

(U. S. O. C. A. 1927.) Where an insolvent bank, about to be closed by the
superintendent of banks, was permitted to continue in operation for a time
on an agreement by an officer and director to make good any loss to
depositors, or creditors by reason of such continuance, at the end of which
time it remained insolvent and was taken over for liquidation, and during
the period some who were depositors or creditors at its beginning were
paid in full, while the indebtedness to others remained the same, the latter
clearly suffered loss through the continued operation, for which the surety
was liable on his contract. (Ib.)

IDAHO

Motion to strike answer to suit by United States to recover deposits will be
denied when specifically denying that moneys were Government funds.

(U. S. D. C. 1927.) Where answer in suit by the United States to recover
postal and forestry funds deposited in State bank specifically denied that
funds belonged to United States, within meaning of Revised Statutes,
section 3466 (Comp. St., sec. 6372). providing for payment of debts in
full in case of insolvency, general motions to strike answers will be denied,
for the purpose of taking testimony to determine character of such funds.
(United States ex rel. Ray, U. S. Atty., v. Porter, Commissioner of
Finance of Idaho, 19 Fed, Rep., 2d series, 541.)
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170 REPORT OF THE COMPTROLLER OF THE CURRENCY

That postal and forestry moneys were deposited im, names of officials would not
make mdebtedmess awy less indebtedness to United States.

(U. S. D. C. 1927.) Fact that postal and forestry funds were deposited in
names of postmasters, or drafts of bank were purchased therewith, and
not paid, would not make indebtedness of banks any less an indebtedness
to United States, within Revised Statutes, section 3466 (Comp. St., sec.
6372), since postmasters and forestry officials were authorized to receive
and deposit any public funds in banks and legal effect was that they were
deposited as public moneys. (Ib.)

United States in proceeding to recover' public funds' from insolvent State bank
need not pursue steps required by State law.

(U. S. D. C, 1927.) The United States, in proceeding under Revised Stat-
utes, section 3466 (Comp. St., sec. 6372) to recover public funds in in-
solvent State bank, is under no obligation to pursue steps provided for in
State law, since1 priority given by United States can not be impaired or
superseded thereby. (Ib.)

United States is entitled to priority after suspension of payment and finding of
insolvency of State banks having funds on deposit.

(U. S. D. C. 1927.) Where State banks, having on deposit United States
funds, suspended payment and were found to be insolvent by State com-
missioner of finance, United States was then, under Revised Statutes,
section 3466 (Comp. St., sec. 6372), entitled to have property dealt with
as a trust fund, and its rights or priorities recognized under the statute.
(Ib.)

NEW HAMPSHIRE

Under state statute, assets of savings department of trust company are im-
pressed with trust, and can not be used to satisfy debts of mercantile depart-
ment. (Pub. Laws N. II. 1926, c. 268, § 29.)

(U. S. D. C. 1927.) Under Public Laws New Hampshire, 1926, chapter 268,
section 29, relating to the distribution of proceeds of property of an in-
solvent banking institution, assets of savings department of trust com-
pany are impressed with a trust for the benefit of depositors in that
department, and can not be used to satisfy debts of the mercantile de-
partment. (United States v. Peoples Trust Co. et al., 17 Fed. Rep., 2d
series, 437.)

United States—Statute declaring preference for claims of United States against
insolvent estates should be liberally construed. (Rev. St. § 3466 \Comp. St.
§ 6372].)

(U. S. D. C. 1927.) Revised Statutes, section 3466 (Comp. St. section
6372), declaring a preference in favor of claims of the United States
against insolvent estates, being intended to secure adequate public reve-
nue, should be liberally construed. (Ib.)

United States—Claimants of exemption from statute preferring claims of United
States against insolvent estates have burden of proof. (Rev. St. § 3466
[Comp. St. § 6372].)

(U. S. D. C. 1927.) Persons claiming exemption from the operation of
Revised Statutes, section 3466 (Comp. St. section 6372), declaring a pref-
erence in favor of claims of the United States against insolvent estates,
have burden of showing that they are not within its provisions. (Ib.)

Claim of United States for postal funds deposited with trust company in course
of liquidation held entitled to preference (Rev. St. U. S. .§§ 3466, 3467 [Comp.
St. §§ 6372, 6373]; Pub. Laws N. H. 1926, c. 268; Bankruptcy Act, § 3a, subd.
4 [Comp. St. § 9587].)

(U. S. D. C. 1927.) Under Revised Statutes United States sections 3466,
3467 (Comp St. sections 6372, 6373), claim of the United States for postal
funds deposited in trust company in hands of bank commissioner for
liquidation under Public Laws New Hampshire, 1926, chapter 268, was
entitled to preference, notwithstanding bank was closed, for express
reason that public good required it rather than on ground of insolvency;
it being in fact insolvent and assumption of control by commissioner
equivalent to placing of receiver or trustee in charge, under bankruptcy
act, section 3a, subdivision 4 (Comp. St. section 9587), as it existed prior
to amendment of May 27, 1926 (44 Stat. 662). (Ib.)Digitized for FRASER 
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SOUTH DAKOTA

Contracts—Contract against publw policy of State will not ~be enforced, though
valid at place made.

(U. S. D. O. 1927.) Contract against settled policy of State will not be
enforced, although it may be valid at place where contract was made.
(Mechanics & Metals Nat. Bank v. Smith, as State Superintendent of
Banks of South Dakota, et al., 21 Fed. Rep., 2d series, 128.)

Contracts—Only evidence of State's public policy are its constitution, laws, and
judicial decisions.

(U. S. D. C. 1927.) Only authentic admissible evidence of public policy
of State on any given subject are its constitution, laws, and judicial
decisions. (Ib.)

South Dakota hanks held without power to put up collateral securing redis-
counted notes. {Rev. Code S. Dak. 1919, sec. 898A, as amended by Laws S.
Dak. 1919, c. 12k; Laws S. Dak. 1925, c. 92.)

(U. S. D. C. 1927.) Under Revised Code South Dakota, 1919, section 8984,
as amended by Laws South Dakota, 1919, chapter 124, banks are without
power to put up collateral to secure notes rediscounted on theory that
such rediscounting was merely a method of borrowing money, particu-
larly in view of Laws South Dakota, 1925, chapter 92, making exception
in case of requirement therefor by rules of Federal reserve bank. (Ib.)

Giving lien on collateral to cover previous notes rediscounted to lender con-
stituted unlawful " preference,'' and teas void.

(U. S. D. C. 1927.) Where, prior to bank's borrowing money and furnish-
ing collateral as security, lender had rediscounted certain notes of bor-
rowing bank, thereby creating relation of debtor and creditor, the subse-
quent giving of lien on collateral furnished for loan, so as to cover
previous rediscount notes, constituted unlawful " preference," and was
void. (Ib.)

Holder of rediscount notes from insolvent bank has separate and distinct claims
on each unpaid rediscount.

(U. S. D. C. 1927.) Holder of rediscount notes secured from insolvent bank
before its liquidation has as many distinct and separate claims as there
are unpaid rediscounts, neither of which were dependent on, connected
with, or affected by others, so as to facilitate the payment of dividends
thereon. (Ib.)

Credit belonging to bank with correspondent bank, from whom it had borrowed
money and rediscounted notes, will be applied to primary obligation. (Rev.
Code S. Dak. 1919, sec. 757.)

(U. S. D. C. 1927.) Where, at time of bank's insolvency, it had credit with
correspondent bank, to whom it had rediscounted notes and also borrowed
money on collateral security, credit of such insolvent bank will, under
Revised Code South Dakota, 1919. section 757, be applied to payment of
bank's primary obligation, rather than on contingent liability on redis-
count. (Ib.)

South Dakota bank can not secure rediscounts to (mother bank, even as part
agreement for secured loan from the other bank. (Rev. Code S. Dak. 1919,
sec. 898 Jh as amended by Laivs S. Dak. 1919, c. 124.)

(U. S. D. C. 1927.) Under Revised Code, South Dakota, 1919, section 8984,
as amended by Laws, South Dakota, 1919, chapter 124, prohibiting a bank
of that State from giving security, except for money borrowed, security
given by it to another bank, to secure both a loan then obtained from the
other bank and its obligation on account of notes which it had redis-
counted to the other, is an invalid preference as regards the notes, though
the loan was made conditional on security being given, not only for it, but
for such notes. (Smith, State Superintendent of Banks, v. First Nat.
Bank of Sioux City, Iowa, 21 Fed. Rep,, 2d series, 135.)
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Indorsement by defendant bank on notes of insolvent bank of open-account bal-
ance held conclusive application, in absence of showing of mistake or lack
of authority.

(U. S. D. C. 1927.) Where, at the time a bank failed, it had a balance in
its open account with defendant bank, to which it was indebted on
secured notes and an unsecured claim, and defendant then, as it had a
rig,ht to do, indorsed the amount thereof on such notes, such indorsement,
in the absence of a showing that it was made without authority, or by
mistake or error, was a conclusive application of the balance. (Ib.)

NEGOTIABLE PAPER
Bills and noties.

(U. S. C. A. D. C. 1926.) Note delivered to bank as renewal for residue
of former note given for corporate stock in Delaware in violation of
law held inforceable in hands of holder in due course. (Theunissen v.
Continental Trust Co., 15 Fed, Rep., 2d series, 894.)

Corporations.
(U. S. C. A. D. C. 1926.) Promissory note given for corporate stock in

violation of law is not void as against corporation. (Ib.)

OFFICERS

REPRESENTATION OF BANK BY OFFICERS

Vice president, wrongfully using note of depositor, held to have been acting for
the bank and not as agent of depositor,

(U. S. C. C. A. 1926.) Defendant, a depositor in a bank of which he was
also a director, being about to leave on a journey, signed a blank form
of note to the bank and delivered it to the active vice president, with
instructions that, if he should overdraw his account while absent, the
note should be filled out for such amount as he would direct and the
proceeds placed to his account. He did not overdraw his account; but
the vice president, without authority, filled out the note and deposited
the proceeds in his own account. Held, that the transaction was between
defendant and the bank of which the vice president was an executive
oflicer, and that direction of a verdict for the bank in an action on the
note, on the ground that the vice president was agent for defendant,
was error. (Senter v. Bromfield, 16 Fed. Rep,, 2d series, 576.)

Representations madd by bank president to proposed surety as to borrower's
assets, in connection with proposed loan by bank, held binding on bank.

(U. S. C. O. A. 1926.) False representations by the president of a bank,
made in connection with a proposed loan by the bank to one solicited
to, and who did, indorse the borrower's note, respecting the financial
condition of the maker, were within the scope of his authority and
binding on the bank. (Young et al. v. Goetting et al., 16 Fed. Rep.,
2d series, 248.)

That maker promised to pay indorser did not preclude latter from dewymg
liability for fraud of payee.

(U. S. C. C. A. 1926.) That the maker of a note promised to pay an
indorser for his indorsement did not preclude the latter from denying
liability on the ground that he was induced to make the indorsement by
false representations of the payee. (Ib.)

Appeal and error—Exception to charge must call attention to particular part
objected to.

(U. S. C. C. A. 1926.) Objection to charge, which does not correctly refer
to or describe part of charge attacked, is insufficient. (Ib.)
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Notes executed by bank officers to correspondent bank held to constitute *' bank
transaction," authorizing correspondent bank to charge account of other bank
on maturity.

(U. S. D. C. 1927.) Notes executed by bank president, in sole management
and control and active charge of its affairs, and by other bank officers to
correspondent bank for purpose of securing funds for bank held, in view
of custom and reconcilements showing that both parties intended notes
for use of bank, to constitute a " bank transaction," and not a personal
loan, so that correspondent bank was justified in charging the amount of
such notes on maturity to account carried with it by bank for whose use
notes were executed. (Keyes v. First Nat. Bank of Aberdeen, S. Dak.,
20 Fed. Rep.,-2d series 678.)

Reconcilement with co-respondent) bank, signed by officers who were also nomi-
nal makers of note included, in such reconcilement, held binding on bank for
ivhich money was borrowed on note.

(U. S. D. C. 1927.) Reconcilement by cashier and vice president, covering
transaction whereby correspondent bank charged notes executed by bank
president and vice president, signing reconcilement to bank's account,
constituted an act of the bank binding on board of directors, who were in
duty bound to examine accounts, since reconcilements were made in ordi-
nary course of business by such vice president, who, although signing
notes, was only a nominal maker for use of bank. (Ib.)

Bank receiver held estopped to assert claim against correspondent bank charging
notes executed for use of bank by its officers to bank's account.

(U. S. D. O. 1927.) Where notes executed by bank officers to correspondent
bank were treated by all parties thereto as constituting a bank transac-
tion, and not personal obligation of makers, receiver is estopped to assert
claim against correspondent bank because of its action in charging such
nofes to bank's account, in that receiver stands in no better position than
bank, it bringing action itself. (Ib.)

Account stated—Cash letters and reconcilement statements covering notes
executed by bank officers to correspondent bank and charged to bank's account
constituted " account stated."

(U. S. D. C. 1927.) Transaction between bank and correspondent bank, con-
sisting of forwarding of cash letters and exchanging reconcilements cover-
ing notes executed by bank officers and charged by correspondent bank
to bank's account on maturity, held to constitute an " account stated," in
that such letters and reconcilement sheets and statements contained all
items included within transactions of all character between banks. (Ib.)

Receiver can not recover against correspondent bank on notes executed by bank
officers and charged to bank on maturity, on theory of conspiracy to conceal
liabilities.

(U. S. D. C. 1927.) Receiver for closed bank held not entitled to recover
on notes executed by bank officers to correspondent bank and charged to
bank's account on maturity, on theory of conspiracy between bank and
co-respondent to conceal liability of borrowing bank, in that bank while
a going concern could not have maintained action therefor, and receiver
stands in no better position. (Ib.)

Receiver for insolvent bank can not recover against corespondent bank pa/y-
ments on personal loan to president of insolvent bunk after acceptance and
reconcilement.

(U. S. D. O. 1927.) Where president of bank paid interest on personal loan
from correspondent bank by check or draft in certain instance, and in
other instances correspondent bank charged account to bank of which
borrower was president, and all items were remitted by correspondent
bank and accepted and reconciled by proper officer of bank other than
president, receiver after bank's insolvency held not entitled to recover
such payment against correspondent bank, particularly since payments
were charged to account of borrower, and in each case he had credit to
cover charge. (Ib.)
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Directors' acquiescence m bank president's use of bank funds in- paying personal
obligation conferred authority on him to do so.

(U. S. D. O. 1927.) Directors' continued acquiescence in bank president's
using bank funds in payment of personal obligation with knowledge which
they could and would have had, had they performed their duties, held
to have conclusively conferred authority on president to use bank
funds.. (Ib.)

Knowledge of bank cashier, paid co-conspirator of bankrupt, of financial diffi-
culties and probability that preference would result, held not imputed to bank.
(Bankruptcy act, section 60b (Comp. St. section 9644)')

(U. S. D. C. 1926.) Where assistant cashier of bank,.for a monetary con-
sideration, conspired to facilitate unlawful operations of bankrupt, and
after allowing substantial overdrafts on two dummy accounts of bank-
rupt, and being threatened with personal liability therefor by officers of
bank, obtained cash payment from bankrupt with knowledge of his
financial difficulties, and probability that preference would result, held,
his knowledge could not be imputed to the bank, so as to charge it with
knowledge necessary to make the payment to it an unlawful preference,
under bankruptcy act, section 60b (Comp. St. section 9644). (Walser v.
International Union Bank; In re Colin, 18 Fed. Rep., 2d series, 957.)

OFFICERS, CIVIL LIABILITY OF

Courts—Action for damages for violating statute by making false reports as to
resources of bank is law action. (National bank act (12 U. 8. C. A. sees. 93\
161) ; equity rule 26).x

(U. S. D, C. 1927.) In action to recover damages for violation of national
bank act (Rev. St. sees. 5211, 5239 (12 U. S. C. A.1 sees. 93, 161), by making
false reports relating to resources and liabilities of bank, adequate
remedy at law exists, since right to recover is based wholly on statutory
liability, and equity rule 26 is inapplicable; case being properly on law
side of court. (Benton et al. v. Deininger et al., 21 Fed. Rep., 2d
series, 657.)

Pleading—Paragraph of complaint in law action for damages asking for
accounting may be stricken or regarded as surplusage. (National bank act
(12 U. S. C. A. sees. 93, 161).1)

(U. S. D. C. 1927.) In law action to recover damages for violation of
national bank act (Rev. St. sees. 5211, 5239 (12 U. S. C. A.1 sees. 93,161)),
by making false reports relative to resources and liabilites of bank,
paragraph of complaint asking for accounting and that multiplicity of
actions of substantially same character be avoided may be stricken or
regarded as surplusage. (Ib.)

In action for damages for making false reports as to bank's resources, p-roceedr
ings before auditor are subject to supervision of court, (National bank act
(12 U. 8. C. A. sees. 93, 161)})

(U. S. D. C. 1927.) Proceedings before auditor are subject to supervision
of court in law action against several defendants for damages for viola-
tion of national bank act (Rev. St. sees. 5211, 5239 (12 U. S. C. A.1 sees. 93,
161)), by making false reports relative to resources of bank. (Ib.)

Reference—Appointment of auditor to segregate and apply testimony to differ-
ent causes of action does not take final determination of fact issues from jury.
(National bank act (12 U. 8. C. A. sees. 93, 161).)1

(U. S. D. C. 1927.) In law action for damages for violation of national
bank act (Rev. St. sees. 5211, 5239 (12 U. S. C. A. 93, 161), by making
false reports relative to resources of bank, final determination of issues
of fact must be made by jury at trial, notwithstanding that auditor was
appointed to segregate and apply testimony to different causes of
action. (Ib.)

1 -U. S. C. A. United States Code annotated.
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In action for damages for making false reports as to bank's resources, 21
persons, who were directors of bank at different times, held properly joined
as defendants. (National bank act (12 U. 8. G. A. sees. 93, 161).)1

(U. S. D. C. 1927.) In action for damages for violation of national bank
act (Rev. St. sees. 5211, 5239 (12 U. S. C. A.1 sees. 93, 161)), for making
false reports relative to resources of bank, brought by 23 stockholders of
bank, who alleged 57 causes of action against 21 defendants, who were
directors of bank at different times mentioned in complaint, there was no
mis joiner of defendants. (Ib.)

Action—Complaint for damages for bank directors' false reports as to resources
stating 51 causes of action held not objectionable as multifarious. (National
bank act (12 U. 8. G. A. sees. 93, 161).y

(U. S. D. C. 1927.) In action for damages for violation of national bank
act (Rev. St. sees. 5211, 5239 (12 U. S. C. A.1 sees. 93, 161)), for making
false reports relative to resources of bank, complaint stating 57 causes
of action against 21 defendants, who were directors of bank at different
times mentioned, held not objectionable as multifarious. (Ib.)

Recovery for violating statute by making false reports as to bank's resources
depends wholly on extent of damages. (National banking act (12 U. 8. G. A.
sees. 93, 161).x)

(IT. S. I). C. 1927.) In action for damages for violation of national bank-
ing act (Rev. St. sees. 5211, 5239 (12 U. S. C. A.1 sees. 93, 161)), by
making false reports as to resources of bank, there is no fixed penalty,
and recovery depends wholly on extent of damages proven. (Benton
et al v. Deininger et al., 21 Fed. Rep., 2d series, 659.)

Action—Right of action against bank director for false reports of resources
survives against defendant's personal representatives. (National banking
act (12 V. 8. C. A. sees. 93, 161)1; Decedent Estate Law N. Y. sec 120.)

(U. S. D. C. 1927.) Right of action against bank directors for violating
national banking act (Rev. St. sees. 5211, 5239 (12 U. S. 0. A. sees. 93,
161)), by making false reports as to bank's resources, does not abate on
death of defendant, but survives against his personal representatives
under Decedent Estate Law New York (Consol. Laws, c. 13, section 120),
since substance of action is remedial rather than penal. (Ib.)

Courts—In determining whether right of action against bank director for making
false reports survives against deceased defendant's representatives, laio of
8tate must guide Federal court. (National banking1 act (12 U. 8. C. A. sees.
93, 161).x)

(U. S. D, C. 1927.) In determining whether right of action against bank
director for violating national banking act (Rev. St. sees. 5211, 5239 (12
U. S. C. A.1 sees. 93, 161)), by making false reports as to bank's resources,
survives against deceased defendant's personal representatives, law of
State where action is originally brought must guide Federal court, since
cause of action is to recover under remedial statute. (Ib.)

OFFICERS, CRIMINAL LIABILITY OF
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JURISDICTION OF FEDERAL COURTS IN CRIMINAL CASES

Criminal law—Indictment held to allege national dank president received
money and misappropriated it, contrary to Federal statute; indictment charg-
ing national bank president with receiving and misappropriating money held
to charge offense within exclusive jurisdiction of Federal courts. (U. 8.
Comp. 8t. sec. 9112.)

(Sup. Minn. 1927.) An indictment examined and held to allege that de-
fendant, as president of a national bank, received money of another, and,
while so in possession thereof as such officer of the bank, misappropriated
or misapplied the same, in violation of a Federal statute. The offense
thus charged is within the exclusive jurisdiction of the Federal courts.
(State v. Thornton, 214 N. W. Rep. 279.)

ABSTRACTION OF FUNDS

One participating in deposit and payment or collection of certificate of deposit
held guilty of abstracting funds of bank with intent to injure bank and
deceive examiner; " abstract."

(U. S. C. C. A. 1927.) One who participated in deposit and payment or
collection of certificate of deposit of Federal reserve member bank to
deceive examiner by covering accumulated unpaid drafts, notes, and
checks held guilty of abstracting moneys and funds of such bank with
intent to injure and defraud it, and to deceive examiner, within Revised
Statutes, section 5209, as amended by act September 26, 1918, chapter
177, section 7 (Comp. St. sec. 9772 (12 U. S. C. A. sec. 592) J1; "abstract"
meaning to take or withdraw from. (Westfall v. United States, 20 Fed.
Rep., 2d series, 604.)

IndActment and information—Indictment charging defendant aided and abetted
in abstracting moneys from Federal reserve member bank held not to nega-
tive participation as principal, nor duplicitous. (12 U. 8. G. A. sec. 592.)1

(U. S. C. C. A. 1927.) That indictment averred that defendant aided and
abetted violation of Revised Statutes section 5209, as amended by act
September 26, 1918, chapter 177, section 7 (Comp. St. sec. 9772 (12 U. S.
C. A.1 sec. 592)), prohibiting abstracting of moneys and funds of Federal
reserve bank or any member banks, with intent to injure bank and deceive
examiner, held not to negative his participation as principal, nor open
way to attack indictment for duplicity. (Ib.)

Criminal law—Where witness was patient at insane hospital between time of
crime and trial, rejection of adjudication of insanity held not substantial
error, in view of other evidence.

(U. S. C. C. A. 1927.) Where Government witness had been admitted as
insane patient at State hospital between time of crime and trial, but
had been paroled when called to testify, rejection of formal adjudication
of insanity held not substantial error, in view of other evidence con-
cerning his insanity. (Ib.)

Conspiracy is not necessary incident to offense of unlawfully abstracting
moneys from Federal reserve member bank. (12 U. 8. C. A. sec. 592.)1

(U. S. C. C. A. 1927.) Conspiracy is not necessary incident to and element
of offense of abstracting moneys of Federal reserve bank or member
bank, with intent to injure bank or deceive officer or examiner, defined
by Revised Statutes, section 5209, as amended by act September 26,
1918, chapter 177, section 7.) (Comp. St. sec. 9772 (12 U. S. C. A.1 sec.
592).) (Ib.)

Criminal laiv—One may be prosecuted as principal and as conspirator to com-
mit offense. (Comp. St. sec. 10201.)

(U. S. C. C. A. 1927.) One may be prosecuted both as principal in and as
conspirator to commit offense, in view of Penal Code, section 37 (Comp.
St. sec. 10201), since, where separate offenses arise from same transaction,
protection against double jeopardy does not apply, (Ib.)
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WILLFUL MISAPPLICATION OF FUNDS

Indictment agaimM officers of national bank for criminal misapplication of its
funds held good against demurrer.

(U. S. O. C. A. 1926.) An indictment charging officers of a national bank
with knowingly, willfully, unlawfully, feloniously, and fraudulently mis-
applying funds of the bank, being the proceeds of notes deposited with
the bank for collection, held to sufficiently negative consent of the owners
of the notes to the alleged misapplication. (Bishop v. United States
(2 cases), 16 Fed. Kept., 2d series, 406.)

Proceeds of collections are " funds" of the bank as respects misapplication
(Comp. St. sec. 9772).

(U. S. 0. C. A. 1926.) Money received by a national bank in payment of
notes it holds for collection, while remaining in its hands, constitutes
"funds" of the bank, within Revised Statutes, section 5209 (Comp. St.
§ 9772), making it an offense for an officer or employee to embezzle or
misapply such funds. (Ib.)

Criminal law—Variance is not fatal, unless prejudicial^
(U. S. C. C. A. 1926.) A variance between allegations in an indictment

and the proof is not fatal, unless material and prejudicial. (Ib.)
Criminal lam—Instruction as to facts ivarrantmg conmction must be limited to

facts alleged.
(U. S. 0. O. A. 1926.) Instruction as to what evidence would warrant con-

viction must be limited to facts alleged in the indictment. (Ib.)
Criminal lam—Appellate court can not reform misleading instruction.

(U. S. C. O. A. 1926.) An appellate court can not reform a statement in an
instruction, made in a manner plainly tending to mislead or confuse the
jury, though not so intended. (Ib.)

Misapplication of funds mid intent to injure bank must combine to constitute
misapplication of funds of national banks. {Comp. St. § 9772.)

(U. S. C. C. A. 1926.) Two elements must combine to constitute the offense
of " misapplication of funds " of a national bank, under Revised Statute,
section 5209 (Compt St § 9772) : (1) Misapplication of funds of the bank ;
and (2) a willful and felonious intent to injure or defraud the bank.
(Bishop v. United States (2 cases) ; Gates v. United States, 16 Fed. Rep.,
2d series, 410.)

National bank held liable for obligations of subsidiary corporation, which U
controlled through stock ownership.

(U. S. O. C. A. 1926.) Where a former department of a bank was sepa-
rately incorporated, its stock being issued to the bank, which fully con-
trolled its affairs, and its account was still carried on the books of the
bank as the insurance department, the bank held liable for its obligations.
(Ib.)

Corporations—Where there is practical identity between corporation and an-
other, lohich it owns and controls, courts will ignore separate legal entities.

(U. S. C. C. A. 1926.) Where one corporation is subsidiary to and owned
and controlled by another, courts will look through mere names to learn
the real relationship between the corporations, and if there is practical
identity will disregard the formal separation into legal entities. (Ib.)

Evidence held not to sustain conviction of officers of national bank for criminal
misapplication of funds.

(U. S. 0. C. A. 1926.) Evidence held insufficient to sustain conviction of
officers of a national bank for willful misapplication of its funds, where
they were applied under advice of counsel in payment of claims for
which there was at least a strong probability that the bank would have
been held legally liable. (Ib,)
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Criminal law—Unless substantial evidence excludes every other hypothesis but
guilt, court should instruct verdict for accursed; evidence as consistent with
mnoeence as guilt ivill not sustain conviction.

(U. S. C. C. A. 1926.) Unless there is substantial evidence of facts which
includes every other hypothesis but that of guilt, it is the duty of the
trial court to instruct a verdict for accused; and where all the substantial
evidence is as consistent with innocence as with guilt, it is the duty of
the appellate court to reverse a judgment of conviction. (Ib.)

Evidence held to sustain conviction of employee for* misapplication of funds of
national bank. {Comp. St. § 9772.)

(U. S. C. C. A. 1927.) Conviction of an employee of a national bank under
Revised Statutes, section 5209 (Comp. St. § 9772), for misapplication of
funds of the bank, held sustained by evidence that defendant collected a
sum due the bank and intentionally failed to give credit for the same on
the books, or to deposit it in the bank; that the bank lost the amount
being inferable from such facts. (Thurston v. United States, 17 Fed. Rep.,
2d series, 770.)

Employee who converged proceeds of checks sent bank for collection held charge-
able with misapplication of " funds of the bank." (Rev. St. § 5209, as
amended by act Sept. 26, 1918 {Comp. St. § 9772).)

(U. S. C. C. A. 1927.) Collection teller of a member bank of the Federal
reserve system, who, as such, received checks and drafts sent to the bank
for collection and credit or remittance, and who, after collection, failed
to credit or remit the proceeds, but converted the same to his own use
held chargeable with misapplication of funds under Revised Statutes,
section 5209, as amended by act September 26? 1918 (Comp. St. § 9772) ;
such proceeds, when collected, being " funds of the bank." (Wherrell v.
United States, 18 Fed. Rep., 2d series, 532.)

FALSE ENTRIES

Customer's paper not considered in determining borrower's limit.
(U. S. C. C. A. 1926.) Notes taken by borrower secured by chattel mortgage

on the thing sold and discounted to bank, commonly called customers'
paper, will not be considered in determining whether loans to borrower
exceeded 10 per cent of its capital, which national bank is authorized to
loan to one business. (Hyde v. United States, 15 Fed. Rep., 2d series,
816.)

Criminal law.
(U. S. C. C. A. 1926.) Instruction in prosecution under Compiled Statutes,

section 9772, for alleged false entry by national-bank official, excluding
consideration of testimony as to defendant's asking advice as to particular
transaction from reputable bankers, hel4 erroneous as excluding showing
of good faith. (Ib.)

(U. S. C. C. A. 1926.) Where in prosecution of bank officer under Compiled
Statutes, section 9772, for alleged false entries, different inferences might
be drawn from given transaction, accused is entitled to most favorable
inference. (Ib.)

What not intent to deceive.
(U. S. C. C. A. 1926.) Arrangement with customer to retire excessive loan

by national bank with approval of national-bank examiner, held not to
involve concealment or intent to deceive as would support conviction of
bank officer under Compiled Statutes, section 9772. (Ib.)

Evidence of intent to deceive.
(U. S. C. C. A. 1926.) Evidence held insufficient to convict officer of

national bank of intent to deceive under Compiled Statutes, section 9772.
(Ib.)

Notes taken from borroioer to strengthen customer's paper not required to be
included in report to comptroller.

(U. S. C. C. A. 1926.) National-bank officer held not required in report to
comptroller to include notes taken from borrower to strengthen customer's
paper discounted by borrower. (Ib.)
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AIDERS AND ABETTORS

Criminal law—In prosecution for aiding and abetting cashier in misapplying
funds of national bank, admission in evidence of letters constituting no part
of transaction held error, hut not ground for reversal. {Rev. Stat., sec. 5209,
as amended by act Sept. 26, 1918, *ec. 7 (Comp. Stat., sec. 9772).)

(U. S. C. C. A. 1926.) In prosecution under Revised Statutes, section 5209,
as amended by act September 26, 1918, section 7 (Comp. Stat., sec. 9772),
for aiding and abetting cashier of national bank in misapplication of
bank's funds by discounting note, repudiated by alleged accommodation
makers, admission in evidence of letters from defendant relating to con-
templated transactions between defendant and such makers, and consti-
tuting no part of any transaction between defendant and cashier or
defendant and bank held error, but not ground for reversal. (Havener v.
United States. 15 Fed. Rep., 2d series, 503.)

In prosecution for aiding and abetting misapplication of national-bank funds,
correspondence relating to extraneous matters held inadmissible. (Rev. Stat.,
sec. 5209, as amended by act Sept. 26, 1918, sec. 7 {Comp. Stat., sec.
9772).)

(U. S. C. C. A. 1926.) In prosecution under Revised Statutes, section 5209,
as amended by act September 26, 1918, section 7 (Comp. Stat., sec. 9772),
for aiding and abetting cashier of national bank in misapplication of
bank's funds by discounting worthless note, correspondence between
defendant and alleged accommodation maker of note relating to extrane-
ous matters held inadmissible. (Ib.)

When correspondence admissible.
(U. S. C. C. A. 1926.) In prosecution under Revised Statutes, section 5209,

as amended by act September 26, 1918, section 7 (Comp. Stat., sec. 9772),
for aiding and abetting in misapplication of national bank's funds by
discounting worthless note, correspondence showing method of handling
notes by bank held admissible. (Ib.)

When correspondence inadmissible.
(U. S. C. C. A. 1926.) In prosecution under Revised Statutes, section 5209,

as amended by act September 26, 1918, section 7 (Comp. Stat., sec. 9772).
for aiding and abetting cashier of national bank in misapplication of
bank's funds by discounting worthless note, correspondence between
maker and his attorney held inadmissible. (Ib.)

Criminal law.
(U. S. C. C. A. 1926.) In absence of objection to admission of evidence,

assignment of error based thereon will not be considered. (Ib.)
Proof of cashier's misapplication of national bank's funds was necessary to

conviction for aiding and abetting him and cashier's conviction was prima
facie evidence of his guilt. (Rev. Stat., sec. 5209, as amended by act Sept.
26, 1918, sec. 7 (Comp. Stat., sec. 9772).)

(U. S. C. C. A. 1926.) In prosecution under Revised Statutes, section 5209,
as amended by act September 26, 1918, section 7 (Comp. Stat., sec. 9772),
for aiding and abetting cashier of national bank in misapplication of
bank's funds, proof of commission of primary offense by cashier was
necessary to defendant's conviction, and evidence of cashier's conviction,
was prima facie evidence of his guilt, and therefore admissible. (Ib.)

Criminal law—In prosecution for aiding1 and abetting cashier's 'misapplication
of bank's funds, proof of conviction of cashier should be made by record, and
admission of parol proof thereof was error. (Rev. Stat., sec. 5209, as amended
by act Sept. 26, 1918, sec. 7 (Comp. Stat., sec. 9772).)

(U. S. C. C. A. 1926.) In prosecution under Revised Statutes, section 5209,
as amended by act September 26, 1918, section 7 (Comp. Stat., sec. 9772),
for aiding and abetting cashier of national bank in misapplication of
bank's funds, proof of cashier's conviction of primary offense should have
been made by record of conviction, and proof thereof by cashier's parol
testimony was error. (Ib.)
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Criminal law—In prosecution for aiding and abetting cashier's misapplication
of funds, error in admitting parol testimony of cashier's conviction was ren-
dered harmless by admission of defendanfs counsel. (Rev. 8tat., sea. 5209,
as amended by act Sept. 26, 1918, sec. 7 (Comp. Stat., sec. 9772).)

(U. S. C. C. A. 1926.) In prosecution under Revised Statutes, section 5209,
as amended by act September 26, 1918, section 7 (Comp. Stat., sec. 9772),
for aiding and abetting cashier of national bank in misapplication of
bank's funds, admission by defendant's counsel that record showed
cashier's conviction, made in objecting to competency, materiality, and
relevancy of record, waived production of record of conviction, and made
error in admitting parol testimony as to such conviction harmless. (Ib.)

Witnesses—In prosecution for aiding and abetting misapplication of bank's
funds, cross-examination of witness as to prosecution of defendant for viola-
tion of State blue sky law* held> reversible error. (Rev. Stat. Kans. 17-1201
to 17-1222; Rev. Stat. U. S., sec. 5209, as amended by act Cong. Sept. 26,
1918, sec. 7 (Comp. Stat., sec. 9772).)

(U. S. C. C. A. 1926.) Where witness, in prosecution under Revised Stat-
utes, section 5209, as amended by act September 26, 1918, section 7 (Comp.
Stat., sec. 9772), for aiding and abetting misapplication of national
bank's funds by discounting of worthless note, testified on direct exami-
nation that he never denied liability to bank on his indorsement of note,
cross-examination as to prosecution of defendant for violation of State
blue sky law (Rev. Stat. Kans. 17-1201 to 17-1222), having no relation to
direct examination, held reversible error, as not proper cross-examination,
or as showing defendant's character which was not in issue. (Ib.)

Criminal law.
(U. S. C. C. A. 1926.) Any error in denying motion for directed verdict

for defendant at close of Government's case was waived by defendant's
subsequent introduction of further evidence. (Ib.)

Criminal law.
(U. S. C. C. A. 1926.) In absence of motion for directed verdict at close of

evidence, assignment of error that trial court erred in not directing
verdict for defendant at that time was without foundation. (Ib.)

LIABILITY OF OFFICERS OF STATE BANKS MEMBEES OF FEDERAL RESERVE SYSTEM

State banks which have joined the Federal reserve system, their officers, etc.,
are subject to the penalties of Revised Statutes, section 5209. The acts thus
made criminal are punishable under the Icvws of the State.

(U. S. Supt. 1927). Section 9 of the Federal reserve act, as amended June
21, 1917, is constitutional in so far as it provides that State banks which
have joined the Federal reserve system, their officers, etc., shall be sub-
ject to the penalties of Revised Statutes, section 5209, which punishes
misapplication, etc., of a bank's funds.

The acts thus made criminal may be punishable also under the laws
of the State. It is not a condition to the power of Congress to punish
such acts that they result in any loss to the Federal reserve banks.
When necessary in order to prevent an evil, the law may embrace more
than the precise thing to be prevented. Congress may employ State
corporations, with their consent, as Federal instrumentalities and make
frauds that impair their efficiency crimes. (Westfall v. United States,
274 U. S. R. 256.)

TRIAL AND ITS INCIDENTS

Judges—Affidavit of prejudice of judge held filed too late. (Judicial Code,
§ 21 (Comp. St. § 988).)

(U. S. C. C. A. 1926.) It is the intent of Judicial Code, section 21 (Comp.
St. § 988), providing for the filing of an affidavit of prejudice against
the trial judge that it shall be filed in time to save useless costs, and a
motion and affidavit filed by a defendant on the day the case was reached
for trial, setting up facts known to his counsel at least four days previ-
ously, held properly denied. (Bishop v. United States (2 cases) ; Gates
v. United States, 16 Fed. Rep., 2d series, 410.)
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Evidence of officer's guilt of paying his taxes from national bank's fund held
insufficient for jury.

(U. S. C. C. A. 1927.) Evidence held insufficient to take to jury question as
to national bank officer's guilt of paying his taxes out of bank's funds.
(Bishop v. United States (two cases) ; Gates v. United States, 19 Fed.
Rep., 2d series, 224.)

Criminal laiv—Sufficiency of evidence to take guilt must be determined from
record at close of evidence.

(U. S. 0. C. A. 1927.) Whether evidence was sufficient to take to jury
question of defendant's guilt must be determined on state of record at
close of evidence. Former opinion, 16 Federal Reporter, 2d series, 410,
modified, and trial court directed to proceed accordingly. (Ib.)

Trial court held without power to impose fine on counts for violating national
banking act. (Comp. St. sec. 9657 et seq.)

(U. S. C. 0. A. 1927.) Trial court held not to have had power to impose
$50 fine on each count of indictment for violation of the national banking
act. (Comp. St. sec. 9657 et seq.) (Wenstrand v. United States, 20 Fed.
Rep., 2d series, 325.)

Criminal law—Concurrent sentence on several counts, within power of court to
impose on any one, will not be set aside if any count charges sufficient facts.

(U. S. C. C. A. 1927.) Where sentence imposed on each of counts, to run
concurrently, was within power of court to impose for any single viola-
tion of law charged, judgment may not be set aside if any one count is
sufficient to make out an offense, although all other counts may be found
fatally defective. (Ib.)

Count for violation of national banking act, alleging defendants converted
moneys of bank held sufficient. (Comp. St. sec. 9657 et seq.)

(U. S. C. C. A. 1927.) Count of indictment for violation of national bank-
ing act (Comp. St. sec. 9657 et seq.), alleging officers abstracted certain
money and converted it to their own use, benefit, and advantage, as well
as to use of other persons, held sufficient to uphold judgment of convic-
tion. (Ib.)

OFFSETS

Insolvent bank can not set off general indebtedness of railroad against bank's
liability for trust fund for benefit of railroad bondholders.

(U. S. D. C. 1926.) Insolvent bank held not entitled to set off general in-
debtedness of railroad against bank's liability for trust fund held for
benefit of railroad bondholders. (Poisson et al. v. Williams, Receiver
Commercial National Bank, 15 Fed. Rep., 2d series, 582.)

Bank which sold property held in trust to secure bond issue, holds proceeds as
trustee for bondholders.

(U. S. D. C. 1926.) Bank, which sold property conveyed to it by deed of
trust to secure bond issue, held to receive and hold proceeds as trustee
of express trust for benefit of bondholders, as respects priority. (Ib.)

When State bank becomes a national bank character of trust funds does not
change.

(U. S. D. C. 1926.) Character of trust funds held by State bank did
not change when it became national bank, where change did not destroy
its identity or corporate existence. (Ib.)

As respects priority cash coming into hands of insolvent bank's receiver held to
include trust fund held by bank for benefit of railroad bondholders.

(U. S. D. C. 1926.) Cash coming into hands of insolvent bank's receiver held
to include trust fund which had been held by bank for benefit of railroad
bondholders, where amount of cash in vaults had never fallen below
total amount of trust funds held by bank since such fund was de-
posited. (Ib.)
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Trusts.
(U. S. D. C. 1926.) Trustee is presumed to make disbursements from his

own money, rather than trust funds; rule that moneys are disbursed in
order of receipt being inapplicable. (Ib.)

Substituted trustees entitled to trust funds.
(U. S. D. C. 1926.) Substituted trustee of fund held by insolvent bank held

entitled to such fund in hands of bank's receiver, but not to interest.
(Ib.)

Final decree should he entered for substituted trustee against receiver of in-
solvent bank in suit to separate trust fund from other money held by
receiver.

(U. S. D. C. 1926.) Final rather than interlocutory decree should be en-
tered for substituted trustee against receiver of insolvent bank in suit
to separate trust fund from other money held by receiver, i% view of
equity rule 37, where plaintiff was clearly entitled to relief requested.
(Ib.)

Removal of causes.
(TJ. S. D. C. 1926.) Allegation relative to cause of action, which was stated

in bill of complaint in State court, but not urged after removal, should
be stricken. (Ib.)

ORGANIZATION

NAME OF NATIONAL BANK

Approval of name by comptroller required—Court can not review comptroller's
action.

(Sup. Dist. Col. 1927.) Section 5133 of the Revised Statutes gives the
Comptroller of the Currency the uncontrollable right to select the name
for a national bank. This right is a part of the banking law and goes
through and comes down to the act of May 1, 1886, in which a change
of name is authorized with the approval of the Comptroller of the
Currency.

A bank having obtained its charter under this act, under which the
comptroller is now about to act in authorizing the use of this particular
name which is complained of, I do not see how the conclusion can be es-
caped that having taken a charter with knowledge that the comptroller
might some day have a matter presented to him which would raise the
very sort of question which is now raised in this case, Congress authorizes
him to act in the matter and to determine what you might call the
equities of the situation as far as administrative action was concerned.
If the court now undertook to act in a matter of this kind, it would be
practically going into the Treasury Department and undertaking to run
the comptroller's office. I can not see anything else. (First National
Bank of Pasadena v. Joseph W. Mclntosh, Comptroller of the Currency.
Case not reported.)

POWERS

National bank held to have taken stock only in trust to sell, if possible, and
not to have agreed to look to it only for payment of note.

(TJ. S. C. C. A. 1926.) Where national bank's receipt for its own stock,
delivered to it at time of making loan, recited that it held such stock
"in trust for (borrower's) account being authorized to sell any part of
it, * * * provided we can realize for you $106 per share or better,
* * * and it is agreed that the stock will be sold by us, and your
note liquidated from the proceeds of such sales," held, bank took stock
only in trust, to sell, if possible, for accommodation of borrower, and
had not agreed to look to it only for payment of note. (Jackman v. Con-
tinental National Bank et al., 16 Fed, Rep., 2d series, 728.)
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Statute held) to preclude holding that national bank had agreed to look only t(*
proceeds of certain of its own stock delivered to it for payment of note,
{Comp. 8t. § 9762.)

(U. S. G. C. A. 1926.) Where bank's receipt for its own stock, delivered
to it on making of loan, recited that it held the stock "in trust," and
was " authorized " to sell it at a certain price, and further, " it is agreed
that the stock will be sold by us and your note liquidated from the pro-
ceeds of such sales," heldi Compiled Statutes, section 9762. prohibiting
any national banking association from purchasing any of its own capital
stock, precluded holding that bank had agreed to look to proceeds of
note alone for payment. (Ib.)

Contracts—Lawful constructions of contract will be adopted, if reasonable and
permissible.

(U. S. C. C. A. 1926.) When a contract is open to two constructions, the
one lawful and the other unlawful, the former must be adopted, if reason-
able and permissible. (Ib.)

Contract whereby national bank agreed to look only to proceeds of its own
stock for payment of note held void even as betiveen parties, (Comp. St. §
9762,

(IT. S. C. C. A. 1926.) Alleged contract by which national bank agreed to
look only to proceeds of certain of its own stock, deposited with it for
payment of note, if established, held void under Compiled Statutes, sec-
tion 9762, even as between the parties, notwithstanding rule precluding
debtors, borrowers, and private parties generally from complaining of
unwarranted exercise of powers by national banks. (Ib.)

National bank contracting beyond its power is not liable for anything beyond
what it has received.

(U. S. C. C. A. 1926.) Undertaking by national bank beyond its power to
contract will not support action against it to recover anything beyond
value of what it has actually received and enjoyed. (Ib.)

National bank, making unauthorized loan, and borrower held not in -part delicto
as affecting bank's right to set up its want of power. (Comp, St. § 9762.)

(U. S. C. C. A. 1926.) National bank, making loan on security of its own
stock, or agreeing to look only to certain pledged stock for payment of
note, in violation of Compiled Statutes, section 9762, and borrower, held
not in pari delicto as affecting right of bank to set up its want of power
to make the agreement alleged. (Ib.)

SHAREHOLDERS

ASSESSMENTS
Page

CONCLUSIVE NESS OF COMPTROLLER'S ACTION 183
WHO DEEMED TO BE SHAREHOLDERS FOR ASSESSMENT 184
STATE BANKS—DETERMINATION OF SHAREHOLDERS' LIABILITY i85

CONCLUSIVENESS OF COMPTROLLER'S ACTION

Comptroller of Currency properly appointed receiver and assessed stockholders
on assuming jurisdiction of national bank after another bank repudiated eon*
tract for liquidation, (National bank act, June SO. 1876, sees. 1, 2, 3 (Comp,
St., sees. 9807, 9826, 9827).)

(U. S. C. C. A. 1927.) Under national bank act, June 30, 1876, sections 1,
2, 3 (Comp. St., sees. 9807, 9826, 9827), Comptroller of Currency properly
appointed receiver, and assessed shareholders of national bank on assum-
ing jurisdiction of the affairs thereof, after another bank had repudiated
contract entered into for liquidation of its affairs. (Liberty National
Bank of South Carolina at Columbia v. Mclntosh. Comptroller of the
Currency, et al.; Mclntosh, Comptroller of Currency, et aL v. Liberty
National Bank of South Carolina at Columbia, 16 Fed, Rep., 2d series,
906.)
71284°—28 -13
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Comptroller of Currency's jurisdiction in respect to liquidation* of national banks
is exclusive.

(U. S. O. C. A. 1927.) Jurisdiction of Comptroller of Currency in respect
to all matters properly within his discretion relative to> liquidation of
national banks is exclusive, and his action therein is not subject to re-
view. (Ib.)

Decisions of Comptroller of Currency are not subject to collateral attack, nor is
his assessment against shareholders reviewable, in absence of fraud.

(U. S« C. C. A. 1927.) Decisions of Comptroller of Currency relative to
liquidation of national banks are not subject to collateral attack, nor is
his assessment against shareholders, and amount thereof open to review,
in absence of fraud. (Ib.)

Receiver, taking possession of assets of national bank on appointment by Comp^-
troller of Currency, assumes control thereof as officer of United States.

(U. S. C. C. A, 1927.) Where Comptroller of Currency appoints a receiver
of a national bank, receiver takes possession of assets of bank and as-
sumes control of its operation, not as agent of bank, but as officer of the
United States. (Ib.)

Appeal and error—Trial court held to have improperly granted injunction pend-
ing appeal from decree denying injunction, in absence of peculiar circum-
stances warranting it. (Judicial Code, sec. 129 (Comp. St., sec 1121).)

(U. S. C. C. A. 1927.) Trial court held to have improperly granted injunc-
tion pending appeal from decree refusing to enjoin Comptroller of Cur-
rency from collecting assessment against shareholders of national bank,
since, although such appeal is authorized under Judicial Code, section
129 (Comp. St., sec. 1121), effect of granting injunction operates as secur-
ing relief denied on original application, which is abuse of discretion, in
absence of peculiar circumstances warranting it. (Ib.)

WHO DEEMED TO RE SHAREHOLDERS FOR ASSESSMENT

Heal owmer of national-bank stock may be treated as "shareholder" within>
meaning of law authorizing assessments. (Rev. St., sec. 5151, as amended by
act Dec. 28, 1913, sec. 23 (Comp. 8t.f sec. 9689).)

(17. S. D.'C. 1927.) Real owner of shares of capital stock of national bank-
ing association may in every case be treated as "shareholder," within
meaning of Revised Statutes, section 5151, as amended by act December
23, 1913,'/section 23 (Comp. St., see. 9689), authorizing 100 per cent asses-
ment against shareholder. (McCandless v. Haskins et al., 20 Fed. Rep.,
2d series, 688.)

Person allowing himself to appear as registered owner of national-bank sluires
may be treated as " shareholder," within law authorizing assessment. (Rev.
St.. sec. 5151, as amended by act Dec. 23, 1913, sec. 23 (Comp. St., see. 9689).)

(U. S. D. C; 1927.) Any person who holds himself out as owner of shares of
national bank by allowing himself to appear as registered owner thereof
on books of banking association may be treated as a " shareholder," within
meaning of Revised Statutes, section 5151, as amended by act December
23, 1913, section 23 (Comp. St., sec. 9689), authorizing assessment. (Ib.)

Real owner transferring national-bank shares to another person to evade re-
sponsibilities may be treated as "shareholder" and liable for assessment^
(Ret). St., sec. 5151, <is amended by act Dec. 23, 1913, sec. 23 (Comp. St.,
sec. 9689).)

(IT. S. D. C. 1927.) If real owner of national-bank shares transfers them
to another person, or causes them to be placed on books of banking asso^
ciation in name of another person, with intent to evade responsibilities
imposed by Revised Statutes, section 5151, as amended by act December
23, 1913, section 23 (Comp. St., sec. 9689), such person may be treated for
purpose of that section as a "shareholder" and liable for assessment
.therein prescribed, (Ib.)
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Person receiving national-bank shares as collateral held not "shareholder"
tint fain law authorizing assessments. {Rev. St., sec. 5151, as amended by a<et
Dec. 23, 1913, sec. 23 (Comp. St., sec. 9689).)

(U. S. D. C. 1927.) Person receiving shares of stock of national banking
association as. collateral security for a debt due from owner in good faith
and for purpose only of securing payment of that debt without incurring
responsibility of shareholder, will not be treated as " shareholder," within
meaning of Revised Statutes, section 5151, as amended by act December
23, 1913, section 23 (Comp. St. sec. 9689), authorizing assessments. (Ib.)

Directors taking into bank cashier's stock in exchange for notes, on his removal
and advancing money to bank with stock as security, held not liable for
assessments. (Rev. St., sec. 5151, as amended by act Dec. 23, 1913, sec. 23
(Comp. St., sec. 9689).)

(U. S. D. C. 1927.) Bank directors taking into bank stock of cashier in
exchange for certain notes after demand of bank examiner that cashier
be removed, and on failure to dispose of stock as planned to new cashier,
advancing money with agreement that stock should be held as security
for sum advanced, held not liable as shareholders for assessment under
Revised Statutes, section 5151, as amended by act December 23, 1913, sec-
tion 23. (Comp. St., sec. 9689.) (Ib.)

Bank's purchase of cashier's stock on removal held not void, and not to vest
title in directors or subject them to assessment. (Rev. St. sec. 5151, as
amended by act Dec. 23, 1913, sec. 23 (Comp. St. sec. 9689').)

(U. S. D. C. 1927.) Bank's purchase of cashier's stock on his removal
giving him in exchange therefor certain notes, though ultra vires, held
not void, so as to automatically vest title thereto in directors, within
meaning of Revised Statutes, section 5151, as amended by act December
23, 1913, section 23 (Comp. St. sec. 9689), authorizing assessment against
shareholders. (Ib.)

Individual liability of stockholder in national bank continues for 60 days after
transfer of stock. (Federal reserve act, sec. 23 (Comp St, sec. 9689').)

(IT. S. C. C. A. 1927.) Under the provisions of Federal reserve act, section
23 (Comp. St. sec. 9689), that stockholders who shall have transferred
their shares or registered the transfer within 60 days next before the
date of failure of a national bank shall be liable to the same extent as
if they had made no such transfer, the double liability of a stockholder
continues for 60 days after transfer of his stock, though tiie bank way
solvent when the transfer was made, and may be enforced if failure
occurs within the 60 days. (Fletcher et al. v. Porter, 20 Fed. Rep, 2d
series, 23.)

STATE BANKS—DETERMINATION OF SHAREHOLDERS' LIABILITY

Superintendent of banks can not delegate determination of stockholder's Mm-
bility to depositors, or assessment and collection* thereof. (Banking act Go.
1919, art: 2, sec. 10; art. 7, sees. 9, 10, 23, and sec. 20, as\ amended by acts
1925, p. 130).)

(U. S. D. C. 1927.) Authority of superintendent of banks to •determine
stockholder's liability to depositors and assessment and collection thereof
under banking act, Georgia, 1919 (acts 1919, p. 135), article 7, section 20.
as amended by acts 1925, page 130, can not be delegated to agent by
power of attorney authorized by article 7, sections 9, 10, of act of 1919,
notwithstanding section 23 and article 2, section 10. (In re Giles, 21
Fed. Rep., 2d series, 537.)

Officers—Public officer is agent who can not intrust performance of duties^
except mechanical or ministerial acts, to others without consent of principal.

(U. S. D. C. 1927.) Public officer is, in large sense, agent who may not
intrust performance of his duties to another without consent of prin-
cipal, except that he may delegate to subagent execution of mechanical,
clerical, or ministerial acts, where they are not expressly required to
be performed by him. (Ib,)
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TAXATION

ASSESSMENT OF SHARES

Evidence given in State court may he reviewed—finding of State court not
conclusive.

(U. S. Sup. 1927.) Upon review of a judgment of a State court sustaining
a discriminatory State tax on national-bank shares upon the ground that
the other moneyed capital, favored by the discrimination, was not
employed in competition with the business of the national bank* this
court may review the evidence regarding such competition and is not
concluded by the finding of the State court. (First National Bank of
Hartford, Wis. v. City of Hartford et al., 273 TJ. S. R. 548.)

Validity of State tax on national-hank shares at greater rate than assessed on
other moneyed capital.

(U. S. Sup. 1927.) The validity, under Revised Statutes, section 5219, of
a State tax on national-bank shares at a greater rate than that assessed
on other moneyed capital depends upon whether or not the moneyed
capital thus favored is employed in such a manner as to bring it into
substantial competition with the business of national banks. (Ib.)

Equality of taxation on shares of stock in national ba>nks and other capital
employed in same sort of business required.

(U. S. Sup. 1927.) The requirement of approximate equality in taxation
(R. 8. sec. 5219) is not limited to moneyed capital invested in State
banks or to competing capital employed in private banking; it applies
wherever capital, substantial in amount compared with the capitalization
of national banks, is employed in a business, or by private investors, in
the same sort of transactions as those in which national banks engage
and in the same locality in which they do business. (Ib.)

Only those personal investments that are not in competition ivith ritottdnal
banks excluded from term moneyed capital.

(U. S. Sup. 1927.) The amendment Of section 5219 by act of March 4,
1923, merely expressed what was previously implied, and by its terms
excludes from " moneyed capital ** only those personal investments
which are not in competition with the business of national banks. (Ib.)

What proof of competition required.
(U. S. Sup. 1927.) Proof of competition by untaxed capital involves

showing that it is employed in such investments as are open to national
banks. (Ib.)

Evidence of competition.
(IT. S. Sup. 1927.) In this case the evidence shows substantial competi-

tion with national banks by untaxed capital in the business of making
loans and selling credits and also by capital of private individuals who,
as investors of surplus funds, were engaged in lending money at interest
on real-estate mortgages and other evidences of indebtedness, normal to
banking. (Ib.)

Evidence of emnpetition,
(U. S. Sup. 1927.) To establish the fact of competition, it is not necessary

to show that national banks and the other investors solicit the same
customers for the same loans or investments. It is enough if both engage
in seeking and securing in the same locality investments of the class
described which are substantial in amount. (Ib.)

Real estate mortgages, sale of, by national banks.
(U. S. Sup. 1927.) The sale of real-estate mortgages and other evidences

of debt acquired by way of loan or discount with a view to reinvestment is
within the incidental powers of national banks, (Ib.)
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Discrimination against national-hank shares forbidden, whether legislation be
friendly or unfriendly.

(U. S. Sup. 1927.) The fact that discrimination against national-bank
shares is not unfriendly or hostile, but is induced by the State policy of
substituting income taxes for personal property taxes, does not render
Revised Statutes, section 5219, inapplicable. (187 Wis. 290, reversed.)
(Ib.)

United States Supreme Court ivill accept negative finding of the State court,
where the evidence is in some particulars conflicting and the finding is sup-
ported by evidence and not certainly against weight of evidence.

(U. S, Sup. 1927.) Upon the question of fact whether capital invested by
individuals in bonds and cither securities, was so invested as to come in
competition with national banks (Rev. Stats., sec. 5219), this court will
accept the negative finding of the State court, where the evidence is in
some particulars conflicting and the finding is supported by evidence
and not certainly against the weight of evidence. So held where the
evidence fell short of establishing that the capital wras employed substan-
tially as in the loan and investment features of banking in making
investments by way of loan or discount or in notes, bonds, and other
securities, with a view to sale or repayment or rein vestment. (208 Ky. 7,
affirmed.) (Georgetown National Bank v. MeFarland et ai.. 273 U. S. R.
568.)

Taxation of shares measured by value of shares.
(U. S. Sup. 1927.) The taxation of national-bank shares, authorized by

Revised Statutes, section 5219, is against the holders of the shares and is
to be measured by the value of the shares, and not by the assets of the
bank without deducting its liabilities. (Minnesota v. First National
Bank of St. Paul, 273 U." S. R, 561.)

Tax on national-bank shares at greater rate than that imposed on competing
credits can not be sustained.

(U. S. Sup. 1927,) A tax on national-bank shares at a greater rate than
that imposed on competing credits in the hands of individuals can not
be sustained upon the ground that the discrimination is removed in prac-
tice by deducting liabilities of the bank from its assets in valuing its
shares, while allowing no deduction of their liabilities to individuals in
valuing their credits. (Ib.)

Shares in capital of corporations in note-brokerage business or bulling or sellwuj
securities are " moneyed capital,'"

(U. S. Sup. 1927.) The shares of corporations employing capital in the note-
brokerage business or in buying and selling securities are " moneyed
capital in the hands of individual citizens" (R. S., sec. 5219), i. e,, the
individuals holding the shares. (Ib.)

Glasses of business competition of which is guarded against by section 5219,
(U. S. Sup. 1927.) The competition guarded against by section 5219 may

arise from the employment of capital invested in a business, even though
the competition be with some but not all phases of the business of national
banks, or it may arise from the employment of capital invested by institu-
tions or individuals in particular operations or investments like those
of national banks, (Ib.)

Evidence.
(U. S. Sup. 1927.) The evidence sustains a finding by the State court that

moneyed capital in the hands of individuals was in competition with the
business of national banks, including the plaintiff. (Ib.)

Surplus capital of individuals investing in bonds, mortgages, etc., in competi-
tion witli national banks is moneyed capital coming into corn-petition, tcith
business of national bank.

(IT. S. Sup. 1927.) Surplus capital of individuals seeking investment and
reinvestment in bonds, mortgages, and other evidences of indebtedness,
in competition with the capital of national banks, is moneyed capital
coming into competition with the business of national banks, within the
meaning of Revised Statutes, section 5219. 164 Minnesota 235, affirmed.
(Ib,)
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TRUSTS

Gross reference:
Checks— Pags

Payment of checks on trust funds .___ ..___ 150
Appeal and error—Findings of special master, approved by Ghanmllor, may he

set aside for obvious error in law, or m considering evidence, or if against
clear weight of evidence.

(U. S. .0. C. A. 1927.) Though findings of a special master approved by
the chancellor will ordinarily not be set aside by appellate court, if
master's findings were caused by an obvious error in applying the law,
or serious mistake in considering evidence or are clearly against the
weight of evidence, appellate court may set them aside, (Leathe v.
Title Guaranty Trust Co.. 18 Fed. Rep., 2d series, 41.)

Trusts1—Agreement under which plaintiff conveyed realty to trust company
guaranteeing title held to authorize trust company to sell property:

(U. S. C. C. A. 1927.) Agreement under which plaintiff conveyed realty to
trust company in consideration of its guaranteeing title of realty acquired
by plaintiff under her deceased husband's will to indemnify it against
loss, and authorizing it to sell sufficient realty to satisfy large judgment
against husband's estate and other charges, held to authorize trust
company to sell realty to pay such judgment, as against contention that
it was volunteer or meddler in doing so, and fact that judgment was
assigned to one of trust company's officers was immaterial. (Ib.)

Trusts—Trust cmnpany to whwh plaintiff conveyed realty in consideration for
its guaranteeing title held not required to pay judgment against plaintiff
without request.

(U. S. C. C. A. 1927.) Where plaintiff conveyed realty to trust company in
consideration of its agreement to guarantee title of realty sold by plain-
tiff acquired by her under her deceased husband's will, a large judgment
having been rendered against husband's estate, any property remaining
unsold to be reconvened to plaintiff, held, that it was not trust com-
pany's duty as trustee to pay off another judgment against plaintiff
to prevent judgment sale of plaintiff's realty without request from
plaintiff to do so and offer to secure trust company for the advancement.
(Ib.)

Trusts—Trustee may purchase beneficiary's property to protect interests of
trust.

(U. S. C. C. A. 1927.) Rule that court of equity will not permit trustee to
purchase property of beneficiary under a paramount title does not apply
where purchase is made by trustee to protect interest of trust, including
its own interests, and is not for personal gain of trustee nor adverse to
beneficiary. (Ib.)

Trusts—Facts held to show trust company purchased beneficiary's r< alty about
to be sold under foreclosure in trust for beneficiary.

(U. S. C. C. A. 1927.) That trust company, which purchased property
about to be sold under mortgage foreclosure and belonging to beneficiary
of trust of which it was trustee, charged purchase price and other
expenditures in connection with purchase to beneficiary's account on
dates of payments and rendered complete statements of account to bene-
ficiary's attorneys, held to show that it acquired title in trust for bene-
ficiary and not for its own use, and that title was taken in name of
its employee for convenience only. (Ib.)

Trusts—That trust company guaranteed plaintiffs title in amount greater than
cash received after selling stock taken in part payment held not improper.

1' (XJ1 S. C. C A. 1927.) That trust company under its agreement to guarantee
title to plaintiff's realty, against which large judgment had been ren-
dered, guaranteed title in sum of $415,000 on realty sold for $500,000,
and charged therefor and paid realtors' commissions on sale accordingly
instead of on basis of what plaintiff actually received after stock taken
in part payment was sold, held not prejudicial to plaintiff, since pur-
chaser had right to demand guaranty on entire purchase price. (Ib.)

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1927



REPORT OF THE COMPTROLLER OF THE CURRENCY 189

Trusts—That realtors who sold plaintiff's property held in trust .divided com-
missions with realtor, who was officer of trustee, held not improper-

(U. S. C. C. A. 1927.) That realtors who sold plaintiff's property held in
trust by trust company divided commissions received with another realtor,
who was also a director of trust company, held not improper and did
not prejudice plaintiff. (Ib.)

Account stated—Failure to object to statement showing price received, charges
for guaranteeing title, and realtors' commissions, held to make account stated.

(U. S. C. C. A. 1927.) Failure to object to statement of trust company
showing price received on sale of realty held in trust and charges for
guaranteeing title and realtors' commissions, within reasonable time
after receipt thereof, made it an account stated, and estopped recipient
from denying liability for charges contained therein, whether he was
actually liable for them or not. (Ib.)

Trusts—That trust company to which plaintiff conveyed realty to\ indemnity u
against loss under its guaranty of title violated duties as trustee held not
proved.

(U. S. C. C. A. 1927.) In suit for accounting against trust company as
trustee of realty conveyed to it by plaintiff in consideration of its agree-
ment to guarantee title of plaintiff's realty, acquired under will of her
deceased husband and against which a large judgment had been rendered,
evidence held not to show that trust company failed to discharge its
duties as trustee. (Ib.)

Election of remedies—Substituted trustee's filing of claim against receiver of
former trustee for paymemts on trust deed did not preclude action against
banlc appropriating money.

(IT. S. C. C. A. 1927.) Where money paid on trust deed was appropriated
by bank in payment of debt of insolvent trustee, substituted trustee's
action in filing claim against receiver for insolvent trustee was not such
election of remedies as would preclude right to sue bank for amount
claimed. (First National Bank of Chicago v. Newhouse, 17 Fed. Rep., 2d
series, 228.)

Evidence held to show that bank's application of payments on trust &eed to
trustee's debt tvas with knowledge of trust character of payment,

(U. S. C. C. A. 1927.) Evidence held to show that appropriation by bank
of payments on trust deed for payment of indebtedness of insolvent
trustee in accordance with contract was not made until after full
knowledge of trust character of funds. (Ib.)

DECISIONS OF STATE COURTS

The following decisions of State courts are of particular interest
to banks for the year ended November 15, 1927, and include decisions
for the year reported in the following reporters:

134 AtL, 305, to 138 Atl., 864.
217 N. Y. S., 593, to 224 N. Y. S., 228.
153 N. E., 177, to 158 N. E., 288.'
210 N. W!, 49, to 215 N. W., 592.
248 Pac., 657, to 259 Pac, 1024.
109 So., 473, to 114 So., 80.
134 S. E., 385, to 138 S.'E., 688.
286 S. W., 1, to 298 S. W., 320.

These decisions are arranged in accordance with the treatment of
the subject with which they are connected in Patoivs Digest,

The abbreviation " P. D." refers to Paton's Digest.
The decisions were furnished by Mr. Thomas B. Paton, general

counsel for the American Bankers' Association.
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DECISIONS OF STATE COURTS OF PARTICULAR INTEREST TO BANKS
FOR THE YEAR ENDED NOVEMBER 15, 1927

ACCEPTANCE AND CERTIFICATION. P. D. 1-131

Duty to certify checks. P. D. 4. Wachtel v. Rosen, 221 N. Y. S. 710.
Failure of drawee bank to return check within 24 hours considered as

acceptance. P. D. 25. Clarke v. National Bank of Montana,
252 Pac. (Mont.) 373.

Preference to holder of certified check on bank's insolvency. P. D. 84.
Lloyd v. Butler County State Bank. 253 Pac. (Kan.)" 906.

ACCEPTANCES—TRADE P. D. 143-222

Negotiability of trade acceptance. P. D. 168.
Wakem«\ Schneider, 213 N. W. (Wis.) 328.
Heller v. Cuddy, 214 N. W. (Minn.) 924.
Lane Co. v. Crum, 291 S. W. (Tex.) 1084. (One of the most

important decisions of the year resulting in proposed change
in form of trade acceptance.)

ACCOMMODATION PAPER. P. D. 223-297

Extension of time as discharge of accommodation maker. P. D. 268.
J. I. Case Threshing Machine Co. v. Howth, 293 S. W. (Tex.)
800.

BANKS AND BANKING. P. D. 465-605

BRANCH BANKING. Branches of trust company outside of city
where main office is located. P. D. 494. Media Title & Trust
Co. v. Cameron, 137 AtL (Pa:) 129.

BRANCH BANKING. Branches as separate entities. P. D. 494. Soko-
loff• v. National City Bank of New York, 224 N. Y. S. 102.

BRANCH BANKING. Forfeiture by depositor of his right because of
negotiation by bank for the deposit away from its office. P. D.
494. Mulliner v. McCornick & Co., 257 Pac. (Utah) 658.

BRANCH BANKING. P. D. 494. Bank of Italy v. Johnson, 251 Pac.
(Cal.) 784.

BRANCH BANKING. Distinction between branch and additional office
where deposits are made and checks cashed. P. D. 494. Marvin
v. Kentucky Title Trust Co., 291 S. W. (Ky.) 17.

Power of bank to act as agent for sale of customers securities and
investment of proceeds. P. D. 513. Parr v. Gardner, 293 S. W.
(Tex.) 859.

Right of bank to pledge assets for general deposit. Divide County v.
Baird. 212 N. W. (N. D.) 236. P. D. 519.

Power of bank to pledge securities for deposit. P. D. 519. Williams
v. Hall. 249 Pac. (Ariz.) 755.

Investment by bank in real estate bonds. P. D. 547. First State
Bank of Kansas City v. Bone, 252 Pac. (Kan.) 250,
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Power of bank to make guaranty. Distinction between guaranty
and letter of credit. P. D. 555. Bridge i>. Welda State Bank,
292 S. W. (Mo.) 1079.

Power of state taxing authorities to examine bank records. P. D.
565. State v. Smith, 157 N. E. (Ohio) 327.

Liability of bank for misrepresenting solvency of maker of note
where bank officer acts as agent of depositor in making loan.
P. D. 572. Johnson v. Farmers' & Merchants' Bank of Mont-
rose. 287 S. W. (Mo.) 835.

Representation by cashier as to credit of third party. Liability of
bank. P. D.*572. Williams v. Eavaima Bank, 289 S. W. (Mo.)
34.

Liability of collecting bank for failure to present check to drawee
bank and for return of such item with notice that the. depositor's
account is charged therewith; libel. P. D. 574. Cox v. National
Loan & Exchange Bank, 136 S. E. (S. C.) 637.

False notice to buyer of automobile that bank held mortgage on car
as libel. Recovery of $3,000. for loss of credit, P. D. 574. Eby
v. Wilson. 289 S. W. (Mo.) 639.

BANKS—NATIONAL. P. D. 606-757

Liability of national banks on ultra vires guaranty to extent of bene-
fits received. P. D. 740. Stockyards Nat. Bank of Denver v.
Brown. 255 Pac. (Colo.) 624.

BANK OFFICERS, DIRECTORS, AND EMPLOYEES. P. D. 758-796

Liability of bank for cashier's act in instigating a criminal prosecu-
tion maliciously and without probable cause. P. D. 765. Cum-
berland State Bank v. Ison. 291 S. W. (Ky.) 405.

BANK OFFICERS, DIRECTORS, EMPLOYEES—NATIONAL BANKS.
P. D. 797-830

Criminal liability under State law for embezzlement by national
bank officer of its funds. P. D. 825. State v. Thornton, 214
K W. (Minn.) 279.

BANK STOCK AND STOCKHOLDERS. P. D. 831-916

Right of stockholder, paying assessment to repair capital before
closing of bank, to credit for same on stockholder's liability after
closing. P. D. 838. Andrew v. Farmers* Trust & Savings Bank
of Charles City, 213 N. W. (Iowa) 925.

Payment of assessment to repair capital as defense to subsequent
stockholder's liability. Agreement by banking commissioner
that further assessment would not be required. P. D. 838.
Austin v. Fleming, 290 S. W. (Text) 835.
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Stockholders' liability. P. D. 839. Commissioner of Banks t\ Tre-
mont Trust Co., 156 N. E. (Mass.) 7.
Acceptance by bank of its own capital stock in payment of note
held by it is void. Transaction does not constitute payment.
P. D. 913. White v. Whitehurst, 139 S. E. (N. C.) 598.

BANKBUPTCY AND INSOLVENCY. P. D. 917-953

Payment of cash without knowledge of filing of petition in bank-
ruptcy against drawer. P. D. 927.5. Cunningham v. Lexington
Trust Co., 156 N. E. (Mass.) 1.

False financial statement as bar to discharge in bankruptcy. Intent
to deceive. Reliance of creditor on statement. What constitutes
falsity. Omission of item of indebtedness which maker of state-
ment did not believe he owed. Omission of debts known to
creditor. P. D. 949. Underwood v. Ajax Rubber Co. (Inc.),
296 S. W. (Tex.) 964.

Holder of cashier's check as depositor under statute given priority
of claim. P. D, 950.7. In re Citizens' State Bank of Gooding,
255 Pac. (Idaho) 300.

CHECKS. P. D. 1097-1394

Live stock checks. Duty of bank to pay although funds insufficient
where check was for purchase of live stock and the draft con-
stituting the proceeds of the sale had been deposited. P. D.
1190. State v. Trimble, 289 S. W. (Mo.) 796.

Checks without funds. Criminal liability. Check given for rent in
advance for premises not thereafter occupied. P. D. 1260.
Bradford v. State, 113 So. (Ala.) 650.

Checks without funds. Offer of repayment before check presented.
P. D. 1260. Arlington v. State, 296 S. W. (Tex.) 568.

Checks without funds. Criminal offense. Postdated checks. P. D.
1270. Ex parte Griffin, 257 Pac. (Cal.) 4:58,

Check without funds. Criminal liability. Postdated check. P. D.
1270. Ex parte Scott, 259 Pac. (Cal.) 101.

Duty of depositor to examine pass book to discover wThether bank
made negligent or wrongful payment. P. D. 1287. Dow v.
StockportSavings Bank, 210 N. W. (Iowa) 815.

Duty of bank depositor to examine statements and vouchers. P. D.
1287. Trust Co. of Norfolk v. Snyder, 138 S. E. (Va.) 477.

Duty of depositor to examine vouchers. Delegation by corporate
depositor of duty to single officer who acts in fraud of corpora-
tion. P. D. 1287. Calvin Coal Co. v. First National Bank of
Bastrop, 286 S. W. (Tex.) 901.

Fiduciary checks. Corporate check issued for personal debt. Re-
ceived by bank in payment of personal debt. P. D. 1315. Boyle
v. Lewiston Trust Co., 136 Atl. (Me) 292,
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Fiduciary checks. Note belonging to corporation used to pay per-
sonal debt. P. D. 1315. Fehr. v. Campbell. 137 Atl. (Pa.) 113.

Fiduciary checks. Liability of bank paying checks on fraudulent
order of fiduciary. P. D. 1322. Eastern Mutual Insurance Co.
v. Atlantic National Bank, 157 N. E. (Mass.) 520.

Liability where customer requests American Bankers Association
travelers' checks and by false statements other travelers' checks
are substituted. P. D. 1367. Lesch v. Farmers' & Merchants'
State Bank of New Salem, 211 N. W. (N, D.) 687.

Wrongful dishonor. Substantial damages where drawer nontrader.
P. D. 1371.4. Meinhart v. Farmers5 State Bank. 259 Pac (Kan.)
698.

COLLECTION. P. B. 1417-1626

Eight of bank to refuse collection; agency for collection through
extended course of dealing. P. D. 1440. McEnelly v. American
Nat. Bank of St. Paul, 214 N. W. (Minn.) 922,

Collection. Duty of collecting bank with respect to presentment,
notice of nonpayment, etc. P. D. 1463. Continental ^National
Bank of Indianapolis o. Discount & Deposit State Bank of Kent-
land, 157 N. E. (Ind.) 433.

Liability for default of correspondent. P. D. 1471. Jensen v. First
National Bank of White, 213 N. W. (S. IX) 854.

Liability for default of correspondent. P. D. 1471, Gamble v. Sioux
Falls National Bank, 213 N. W. (S. D.) 857.

Duty of collecting bank to transmit by registered mail. P. D. 1516.
Matlocfc v. Citizens' Nat, Bank of Salmon, 250 Pac. (Idaho) 648.

Acceptance by collecting bank of draft. P. D. 1554.
Hommerberg v. State Bank of Slay ton, 212 N. W. (Minn.) 16
State v. Hanson, 213 N. W. (N. D.) 353.
Tropena v. Keokuk National Bank, 213 N. W. (Iowa) 398.
Berg v. Federal Reserve Bank of Minneapolis. 213 N. W. (N. D.)

963.
Hicks Co. Limited v. Federal Reserve Bank of St. Louis, 296

S. W. (Ark.) 46.
Collecting bank receiving draft in payment. Federal Reserve Bank.

P. D. 1554. Transcontinental Oil Company v. Federal Reserve
Bank of Minneapolis, 214 N. W. (Minn.) 918.

Receipt of draft by collecting bank. Collection for Federal Reserve
Bank. P. D. 1558. Rainwater t\ Federal Reserve Bank of St.
Louis, 290 S. W. (Ark.) 69.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1927



194 REPORT OF THE COMPTROLLER OF THE CURRENCY

Insolvent bank. Priority of claim. P. D. 1589.
Claims of various kinds considered.
Leach v. Mechanics' Savings Bank, 211 N. W. (Iowa) 506.
Leach v. Iowa State Savings Bank of Manning, 211 N. W.

(Iowa) 515.
Andrew v. Chicago, M. & St. P. By. Co., 211 X. W. (Iowa) 515.
Leach v. Iowa State Savings Bank of Manning, 211 N". W.

(Iowa) 517.
Leach v. Battle Creek Savings Bank of Battle Creek, 211 1ST. W.

(Iowa) 519.
Leach v. Battle Creek Savings Bank, 211 N". W. (Iowa) 520.
Leach v. Carper, 211 N. W. (Iowa) 532.
Leach v. Farmers' & Merchants' Sav. Bank of Mt. Pleasant, 211

N. W. (Iowa) 535.
Leach v. Farmers' & Merchants' Sav. Bank of Boyer, 211 1ST. W.

(Iowa) 536.
Dickinson County v. Leach, 211 1ST. W. (Iowa) 542.
Union State Bank of Lancaster v. People's State Bank of Lan-

caster, 211 N. W. (Wis.) 931.
Andrew v. Farmers' State Bank of Batavia, 212 N. W. (Iowa)

124.
Andrew v. Citizens' State Bank of Eagle Grove, 212 N. W.

(Iowa) 745.
Leach v. City-Commercial Sav. Bank of Mason City, 212 N". W.

(Iowa) 746.
Leach v. Iowa State Savings Bank of Sioux City, 212 N. W.

(Iowa) 748.
Leach v. Central Trust Co., 213 K W. (Iowa) 777.

INSOLVENT BANK. Priority of claim. Collecting bank receiving
check on itself and remitting by cashier's check. P. D. 1589.
Citizens' Bank of Pinewood v. Bradley, 134 S. E. (S. C.) 510.

INSOLVENT BANK. Priority of claim. Note collected from third
party. P. D. 1599. Eifel v. Veigel, 211 N. W. (Minn.) 332.

INSOLVENT BANK. Priority of claim by holder of cashier's check
issued for proceeds of collection paid in cash before bank's fail-
ure. P. D. 1599. In re Citizens' State Bank of Gooding, 255
Pac. (Idaho) 300.

INSOLVENT BANK. Priority of claim. Draft of insolvent bank for
proceeds of travelers checks sold by it. P. D. 1600. Andrew v.
Citizens' State Bank of Eagle Grove, 212 N. W. (Iowa) 744.

INSOLVENT BANK. Priority of claim. Collection in cash and remit-
tance by cashier's check. P. D. 1605. Hall v. Sullivan, 253 Pac.
(Okla.) 45.

INSOLVENT BANK. Priority of claim where proceeds of draft are not
to be commingled by collecting bank. P. D. 1610. Kansas Flour
Mills Co. v. New State Bank of Woodward, 256 Pac. (Okla.) 43.
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DEPOSITS. P. B. 1772-1992

Criminal liability for receipt of deposit with knowledge of insolvency.
P. D. 1781. "Lenhardt v. State, 138 S. E. (Ga.) 590.

Criminal liability for receiving deposits with knowledge of insol-
vency. Necessity of actual receipt as distinct from merely assent-
ing to or having knowledge of such receipt. P. I). 1781. State
v. Lewis, 139 S.^E. (S. C.) 386.

Deposit in fiduciary capacity as special deposit. P. I). 1782. Fray v.
Elliott, 255 Pac. (Wyo*.) 593.

Check deposited with understanding that it was to meet smaller
check. Preferred claim against insolvent bank to amount of
smaller check. P. D. 1789. Corporation Commission of North
Carolina v. Merchants' Bank & Trust Co., 138 S. E. (N. C.) 530.

DEPOSITS IN TWO NAMES. Distinction between persons owning bank
deposits together and " joint tenants."' P. D. 1809. Johnson v.
Nourse, 155 N. E. (Mass.) 457.

DEPOSITS IN TWXO NAMES. Title on death of one depositor. P. D.
1832. Appeal of Garland. 136 Atl. (Me.) 459.

DEPOSITS IN TWO NAMES. Statutory authority of bank to pay sur-
vivor. P. D. 1832. Portland 'Nat. Bank v. Brooks, 137 Atl.
(Me.) 641.

DEPOSITS IN TWO NAMES. Joint ownership. P« D. 1832. Ball v.
Mercantile Trust Co., 297 S. W. (Mo.) 415.

Constitutionality of depositors" guaranty law. P. D. 1984. Stand-
ard Oil Co." of Indiana .v. EngeL 212 N. W. (N. D.) 822.

FORGED PAPEK. P. D. 2012-2363

Payment by drawee bank of forged check. Defense that depositor
did not exercise due care in examining statements and returned
vouchers. Additional defense that depositor had ex-convict in
charge of office. P. D. 2022. Southwest.Nat. Bank of Dallas v.
Underwood, 295 & W. (Tex.) 253.

Statute requiring notice within particular time of payment by bank
of forged check does not apply to payment on forged indorse-
ment, P. D. 2033. McCornack v. Central State Bank, 211 N. W.
(Iowa) 542.

Recovery by drawee bank which has paid forged check against bank
collecting the item where latter has been negligent in not iden-
tifying the person from whom it purchased the item. P. D.
2137. First Nat. Bank of Quitman v. Wood County, 294 S. W.
(Tex.) 324. • "'

Liability of drawee bank to owner of a check which it has paid to
another on an unauthorized indorsement. P. D. 2219. Wayne
Tank & Pump Co., v. Bank of Eureka Springs, 290 S. W.
(Ark.) 370.
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Payment of savings deposit on forged order. Duty of care. By-laws.
P. D. 2322. Berndt v. Hoboken Bank for Savings in City of
Hoboken, 135 Atl. (N. J.) 818.

FRAUD AND CRIMES. P. D. 2364 -̂2413

Liability of State bankers association on reward offered for bank
burglar. P. D. 2367. Arkansas Bankers Ass'n v. Ligon, 295
S. W. (Ark.) 4.

FALSE STATEMENTS FOR CREDIT. Extension of time obtained by false
statement. P. D. 2368. State v. Tower, 251 Pac. (Kan.) 401.

FALSE STATEMENTS FOR CREDIT. Ability to check up truthfulness of
statement. P. D. 2368. Commonwealth v. Miller, 286 S. W.
(Ky.) 691.

HOLDER IN DUE COURSE. P. D. 2436-2486

Payee as holder in due course of negotiable instrument* P. D. 2436.
Foster v. Security Bank & Trust Co., 288 S. W. (Tex.) 438.
J. I. Case Threshing Mach. Co., v. Howth, 293 S. W. (Tex.) 800.

INSURANCE. P. D. 2835-2871

Liability of surety company on fidelity bond for irregularities of
officer of bank known to the bank officials. P. D. 2835. Parker
v. Sprague, 214 N. W. (Wis.) 361.

FORGERY AND ALTERATION POLICIES. What constitutes forgery.
P .D . 2859.

Eastern Exchange Bank v. Fidelity & Deposit Co. of Mary-
land, 157 X. E. (N. Y.) 260.

International Union Bank v. National Surety Co., 157 N. E.
(N. Y.) 269.

INTEREST AND USURY. P. D. 2872-3001

Statutory provision precluding defense of usury on the part of
corporations. P. D. 2988. Alston i\ American Mortgage Co.,
156 N. E. (Ohio) 606.

Availability of defense of usuary against holder in due course.
P. D. 2992. Davenport v. Kendrick, 139 S. E. (Va.) 295.

INTERIM CERTIFICATES

Negotiability of interim certificates. P. D. 3002.5. Hopple v,
Cleveland Discount Co., 157 N. E. (Ohio) 414.

MORTGAGES AND LIENS—REAL ESTATE. P. D. 3194-3280

NOTES.—Negotiability of note providing that it shall become due at
option of holder in case of default in terms of mortgage securing

. note. P. D. 3204. Ashland Building and Loan Co. v. Ker-
man, 155 N. E. (Ohio) 245.
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NOTES. P. D. 3433-3718

Negotiability of instrument for one purpose, but not for others,
P. D. 3435. Bank of California, X. A. v. National City Co.,
251 Pac. (Wash.) 561.

Repeal by X. I. Act of statute providing for compromise with one
joint or joint and several debtor without releasing others. P. D.
3446. Branton v. O. B. Crittenden & Co., I l l So. (Miss.) 150.

Personal liability of officer signing corporate note. P. D. 3466.
Union Machinery & Supply Co. i\ Taylor-Morrison Logging
Co., 254 Pac. (Wash.) 1094.

CONFESSION OF JUDGMENT. Legality of confession clause. P. D.
3511. Farmers' Bank of White Plains v. Bass, 292 S. W. (Ky.)
489.

STATUTORY ILLEGALITY. Note given for patented article. P. D.
4 3580.

Brenard Mfg. Co. t\ McKee's Model Pharmacy (Inc.), 287
S, W. Ark.) 187.
[ J. B. Colt Co. v. Mitcham, 287 S. W. (Ark.) 1008.

CHECK FOR GAMBLING DEBT. Liability of payee to bank cashing
check where payment stopped before presentation to drawee
bank. Liability of such payee where check deposited for credit
and amount withdrawn before notice that the check had been
dishonored because of stop-payment order. Payee of check
given for gambling debt deposits it for collection and gives
check for credit thus established; liability of payee of such

" second check to the depository bank. P. D. 3580. Thompson v.
First State Bank of Irvington, 288 S. W. (Ky.) 702.

Validity of note for purchase price of stock given in violation of
statute. P. D. 3583. Bank of Dermott v. MeaseU 287 S. W.
(Ark.) 1017.

Validity of note given as payment for automobile where certificate of
title not delivered as required by law. P. D. 3583. Morgan v.
Mulcahey, 298 S. W. (Mo.) 242. *

Defense by maker that he was fraudulently deceived as to nature of
instrument when instrument in hands of holder in due course,
P. D. 3597. Gross v.-Ohio Savings & Trust Co. 156 X. E. (Ohio)
205.

Agreement that indorser shall not be liable on note indorsed merely
for purpose of inspection of bank examiner. P. D. 3615.
Chelsea Exchange Bank v. La Hiff, 220 X. Y. S. 239.

Execution of note to give appearance of assets in payee bank. En-
forceability. P. D. 3615. Jewett & Herr, 156 N. E. (Ind.) 568.

Bank as accommodated party where it in substance makes loan to one
person on another's note; reason being limitation on loan to one
borrower. P. D. 3615. Neylon •-<;. Liberty National Bank of
Pawhuska, 259 Pac. (Okla,)*545.
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198 REFOBT OF THE COMPTROLLER OF THE CURRENCY

Payment of note to pavee after transfer without requiring surrender.
P. D. 3700.

Iowa Loan & Trust Co., v. Seaman, 210 N. W. (Iowa) 937.
Shoemaker v. Minkler,211 N. W. (Iowa) 563.

OVERDRAFTS. P. D. 3747-3785

Where drawee bank gives credit to depositor for item drawn on
itself, such credit held irrevocable; revocation of credit where for-
warding bank suffered no loss. P. D. 3767. City National Bank
of Fort Smith v. Citizens' Bank of Pettigrew, 290 S. W. (Ark.)
48.

PAYMENT

XONRECOVERY OF VOLUNTARY PAYMENT. (Important as illustration
of fact that in many cases a person may lose money through a
voluntary payment by mistake of law.) P. D. 3809.5. Hadley
v. Farmers' Nat, Bank of Oklahoma City, 257 Pac. (Okla.) HOl.

PKESENTMENT, PROTEST AND NOTICE. P. D. 3938-4173

PRESENTMENT BY TELEPHONE. P. D. 3982. Robinson v. Lancaster
Foundry Co., 136 Atl. (Md.) 58.

SAFE DEPOSIT AND SAFE-KEEPING. P. D. 4187-4314

Power of bank to accept will for safe-keeping. P. D. 4187. Britton
v. Elk Valley Bank of Larimore, 211 N. W. (N. D.) 810.

SET-OFF. P. D. 4315-4461

Funds of third person in depositor's account without notice. P. D.
4357. Zollinger v. First Nat. Bank of Oklahoma City, 259, Pac.
(Okla.) 141.

INSOLVENT TRUST COMPANY. Deposit in savings department. Mutu-
ality; commercial account, claims held by savings department.
P. D. 4445. Dole v. Chattabriga. Same v. Rainey. Same v.
Williams. 131 Atl. (N. EL) 347.

STOPPING PAYMENT. P. D. 4462-4558

AGREEMENT. Equitable purchaser. P. D. 4463. Hiroshima v. Bank
of Italy, 248 Pac. (Cal.) 947.

OKAL STOP-PAYMENT ORDER. (Not directly involved but reasoning of
importance.) P. D. 4490. Colorado Title & Trust Co. v. Roberts,
250 Pac. (Colo.) 641.

TAXATION—STATE. P. D. 4617-4714

State taxation of national banks. Taxation of capital stock without
deduction for realty together with tax on realty. P. D. 4664.
People v. Breder, 223 N, Y. S. 579.
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STATE TAXATION OF NATIONAL-BANK STOCK. " Rate," P. D. 4664.
Central National Bank v. City of Lynn, 156 N. E. (Mass.) 42.

STATE TAXATION OF NATIONAL BANKS. Discrimination. Where capi-
tal invested in Government securities. Taxation of national-
bank stock by system different from other property. P. D. 4664.
Montana Nat, Bank of Billings v. Yellowstone County. 252
Pac. (Mont.) 876.

STATE TAXATION OF NATIONAL BANKS. Bank stock as separate tax
class. " Moneyed capital in hands of individual citizens." P. D.
4666. Comanche County v. American National Bank of Lawton,
252 Pac. (Okla.) 408. *

NEGOTIABLE INSTRUMENTS ACT. P. D. PAGES 797-828

Repeal by N. I. act of statute releasing surety or accommodation in-
dorser on failure of creditor to commence proceedings after
notice. P. D. page 814 §120. First Nat. Bank of Gulfport v.
Kau, 112 So. (Miss.) 688.

STATE BANKING DEPARTMENTS, P. D. PAGES 1023-1024:

Criminal liability of head of state banking department for failure
to take charge of insolvent bank. P. D. page 1023. Ex parte
Amos, 112 So. (Fla.) 289.

TABLE NO. 1.—Comptrollers and Deputy Comptrollers of the Currency, dates of
appointment and resignation, and States whence appointed

No4 Name i Date of i Date of
appointment I resignation

COMPTROLLERS OF THE CURRENCY

McCulloch, Hugh May-
Clarke, Freeman ! Mar.
Hulburd, Hiland R I Feb.
Knox, John Jay Apr.
Cannon, Henry W __.! May
Trenholm, William L Apr.
Lacey, Edward S I May
Hepburn, A. Barton Aug.

" ~ Apr.
Jan.
Oct.
Apr.

Eckles, James H
Dawes, Charles G
Ridgely, William Barret
Murray, Lawrence O
Williams, John Skelton- - - { Feb.
Crissinger, D.'R__ j Mar.
Dawes, Henry M ! May
Mclntosh, Joseph W ___„_• | Dec.

.9,1863
21,1865
1,1867

25,1872
12,1884
20,1886
1,1889
2,1892

26,1893
1,1898
1,1901

28,1908
2.1914

17,1921
1,1923

20,1924

DEPUTY COMPTROLLERS OF THE CURRENCY

Howard, Samuel T | May 9,1863
Hulburd, Hiland R J Aug. 1,1865
Knox, John Jay Mar. 12,1867
Langworthy, John S Aug. 8,1872
Snyder, V. P Jan. 5,1886
Abrahams, J. D . . „ Jan. 27,1887
Nixon, R. M. ._ Aug. 11,1890
Tucker, Oliver P Apr. 7,1893
Coffin, George M Mar. 12,1896
Murray, Lawrence O Sept. 1,1898
Kane, Thomas P . . June 29,1899
Fowler, Willis J _ July 1,1908
Mclntosh, Joseph W May 21,1923
Collins, Charles W July 1,1923
Stearns, E. W Jan. 6,1925
Await, F . G - i July 1,1927
Gough, E. H July 6,1927

Mar.
July
Apr.
Apr.
Mar.
Apr.
June
Apr.
Dec.
Sept.
Mar.
Apr.
Mar.
Apr.
Dec.

8,1865
24,1866
3,1872

30,1884
1,1886

30,1889
30.1892
25.1893
31,1897
30,1901
28,1908
27,1913
2,1921

30.1923
17.1924

Aug.
Jan.
Apr.
Jan.
Jan.
May
Mar.
Mar.
Aug.
June
Mar.
Feb.
Dec.
June

1,1865
31,1867
24,1872
3,1886
3,1887
25,1890
16,1893
11,1896
31.1898
27.1899
2,19232
14,1927
19,1924
30,1927

State

Indiana.
New York.
Ohio.
Minnesota.

Do.
South Carolina.
Michigan.
New York.
Illinois.

Do.
Do.

New York.
Virginia.
Ohio.
Illinois.

Do.

New York.
Ohio.
Minnesota.
New York.

Do.
Virginia.
Indiana.
Kentucky.
South Carolina.
New York.
District of Columbia.
Indiana.
Illinois.

Do.
Virginia.
Maryland.
Indiana.

1 Term expired,

71284°—28 14

2 Died Mar, 2, 1923,
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DIGEST OF DECISIONS EELATING TO NATIONAL BANKS

The following Federal cases were reported in volumes 275 and 276,
United States Keports, and volumes 21 to 28, Federal Reporter,
second series.

In addition to the cases above referred to there have been added
references to a number of decisions of State courts, of particular
interest to banks, for the year ended November 1, 1928, which were
furnished this office by Mr. Thomas B. Paton, the general counsel
for the American Bankers Association. These decisions are given in
Paton's Digest, reference to which is made in each case.

CHECKS
CROSS REFERENCES

Page
Exchange—Foreign and domestic letters of credit 144
Bank had authority to purchase shipper's drafts drawn on consignee.

(U. S. C. C. A. 1927.) Bank had authority to purchase drafts sued on,
which shipper drew on consignee, one of defendants, for turkeys shipped.
(Armour & Co. v. Belton National Bank, 22 Fed. Rep., 2d series, 727.)

Corporations—Corporation authorized by charter to buy turkeys could make valid
agreement to honor drafts in payment therefor.

(U. S. C. C. A. 1927.) Corporation, having authority under its charter to
buy turkeys, could make valid agreement to honor drafts as method of
making payment therefor. (Ib.)

COLLATERAL SECURITIES
Pledges—Holder of collateral security may dispose thereof as means of collecting his

debt.
(IT. S. C. C. A. 1928.) A debtor may give collateral and additional security

to secure his obligations, and holder of such security may dispose of it
in accordance with the terms thereof as a means of collecting his debt.
(Union Nat. Bank of Johnstown, Pa., v. People's Savings & Trust Co.,
Pittsburgh, Pa., 28 Fed. Rep., 2d series, 326.)

Pledges—"Collateral security" implies transfer to creditor of interest in property
or obligation, furnishing security in addition to debtor's responsibility\

(U. S. C. C. A. 1928.) Term "collateral security" implies transfer to
creditor of interest in or lien on property, or an obligation which furnishes
security in addition to debtor's responsibility, and debtor's mere execu-
tion and delivery of additional unsecured evidence of his indebtedness
does not constitute collateral security for payment of original debt. (Ib.)

Corporations—Corporate borrower's notes, given as further evidence of original debt.
could not be used to increase claim as basis for distribution; "collateral security,"
''additional security."

(U. S. C. C. A. 1928.) Where bank loaned $17,500 on corporate borrower's
judgment notes, and, when borrower was unable to pay at maturity, took
borrower's gold notes for $19,000 as further evidence of original loan,
in consideration of extension of time for payment, such gold notes did
not constitute "collateral security," or "additional security," since they
depended for their value on borrower's credit alone, and on borrower's
insolvency could not be used to increase total amount of lender's claim,
as basis for determining bank's share in pro rata distribution of borrow-
er's assets. (Ib.)
20869°—H. Doc. 381, 70-2 -10 135
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136 EEPOET OF THE COMPTROLLER OF THE CURRENCY

Pledges—Creditor holding collateral security may, in ca,se of nonpayment, pursue
all remedies, together or singly.

(U. S. C. C. A. 1928.) A creditor holding collateral security may, in case
of nonpayment, pursue all his remedies together, or pursue them singly,
since he has a legal property interest in the security, as well as in the
debt, and has the legal right to exercise his choice of remedies in enforcing
his right. (Ib.)

Corporations—On corporate debtor's insolvency, creditor must share pro rata on
basis of his real debt, regardless of number of notes held.

(U. S. C. C. A. 1928.) When corporate debtor becomes insolvent, creditor
must share pro rata with all other creditors on the basis of his real debt,
regardless of whether or not he holds one or more of borrower's notes for
it. (Ib.)

Bankruptcy—Preference of note indorsers, to whom maker's vendor conveyed land
within four months before maker's bankruptcy, was lawful as to securities assigned
nearly three years before bankruptcy.

(U. S. C. C. A. 1928.) Even if purchaser was insolvent when vendor con-
veyed farm to another after default to indorsers of purchaser's notes to
bank within four months before purchaser's bankruptcy, and such indorsers
were chargeable with notice of such fact and obtained preference over
unsecured creditors under assignment of purchase contract, chattel mort-
gage on farm stock, etc., and mortgage on purchaser's manufacturing
plant, nearly three years before bankruptcy, such preference was lawful
under bankruptcy act (11 U. S. C. A.) to extent to actual securities
assigned. (18 Fed. Rep., 2d series, 987, reversed.) (Dater et al. v. Ander-
son, 28 Fed. Rep., 2d series. 944.)

Bankruptcy—Assignment to indorser of notes nearly three years before maker's
bankruptcy, to secure all indebtedness to payee at any time, secured notes indorsed
by another.

(U. S. C. C. A. 1928.) Purchaser's assignment of farm purchase contract,
chattel mortgage on farm stock, etc., and mortgage on purchaser's manu-
facturing plant, nearly three years before purchasers bankruptcy, to
indorser of purchaser's notes to bank, to secure any and all indebtedness
purchaser might owe indorser or bank at any time, held to secure loans
by bank on notes secured by another's indorsement, so that court erred
in awarding trustee value of farm above unpaid purchase price and amount
merely of assignee's indorsements. (Ib.)

Payee bank's president acted officially in procuring assignment of securities for
notes indorsed by him.

(U. S. C. C. A. 1928.) Bank president indorsing land-purchaser's notes for
loans by bank stood in at least a quasi fiduciary relation to bank, and
hence acted in his official capacity in procuring assignment of contract
and mortgages by purchaser to secure indorsements and all his indebtedness
to bank. (Ib.) "

Bankruptcy—Payee bank could enforce valid assignment to president of securities
for bankrupt's notes, in trustee's suit to set aside preferential transfers.

(U. S. C. C. A. 1928.) Under rule that one for whose benefit promise is
made may enforce it in equity, even if not at law, bank making loans
to purchaser of land on' notes indorsed by its president, who procured
assignment of contract and mortgages by purchaser as security for all
his indebtedness to bank nearly three years before his bankruptcy, could
resort to security agreement in suit by trustee to set aside alleged pref-
erential transfers. (Ib.)

Bankruptcy—Bankrupt land-purchaser's surrender of equity did not preclude
payee bank from enforcing assignment to president of securities for purchaser's
notes.

(U. S. C. C. A. 1928.) Land-purchaser's surrender of his contract equity
to vendor within four months before bankruptcy held not to amount,
legally or equitably, to payment of his notes to bank, indorsed by director
thereof, not to preclude bank from enforcing land contract and mortgages,
assigned to its president as security for all of purchaser's indebtedness
to it, if such director has not paid notes he indorsed. (Ib.)Digitized for FRASER 
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REPORT OF THE COMPTROLLER OF THE CURRENCY 137

Subrogation—Director paying notes he indorsed held subrogated to securities assigned
to payee bank's president as against maker's bankruptcy trustee.

(U. S. C. C. A. 1928.) Bank director paying back entire amount of notes
indorsed by him held entitled to be subrogated to land-purchase contract
and mortgages, assigned by maker to bank president as security for all
his indebtedness to bank; any question of priority being solely between
such director and purchaser's trustee in bankruptcy, whose rights are
no greater than those of purchaser. (Ib.)

Bankruptcy—Land-purchaser's surrender of interest and vendor's deed to indorsers
of his notes to bank gave his bankruptcy trustee no equity against indorsers.

(U. S. C. C. A. 1928.) That contract equity, surrendered by purchaser of
land to indorsers of his notes to bank, belonged to his creditors because
right of redemption was not formally cut off, gave his trustee in bank-
ruptcy no equity as against such indorsers and vendor who conveyed
land to indorsers within four months before purchaser's bankruptcy;
utmost effect of such surrender and deed being to make indorsers owners
in fee subject to contract, which would give trustee only a right to redeem
within some reasonable time. (Ib.)

Bankruptcy—Lack of formal foreclosure held no basis for charging indorsers of
bankrupt purchaser's notes with defrauding creditors by selling land merely for
amount owed them.

(U. S. C. C. A. 1928.) Where land purchaser's trustee in bankruptcy, with
knowledge that bankrupt's legal title had been declared forfeited and
that indorsers of his notes to bankrupt claimed full legal title, indicated
no dissatisfaction with indorsees offer of anything he could save for estate
above their debts by sale of property, best offer for which he thought would
leave nothing for bankrupt's equity, lack of formal foreclosure, making
trustee a party, furnished no basis for charging indorsers with transfer
in fraud of creditors in selling land merely for amount owed them. (Ib.)

Bankruptcy—Purchaser's bankruptcy trustee could recover nothing where interest
on price and notes paid by indorser exceeded value of land,.

(U. S. C. C. A. 1928.) Where interest on purchase price of land and de-
faulting purchaser's notes to bank, until indorsers sold land for exact
amount of their secured debts after its conveyance to them by vendor
within four months before purchaser's bankruptcy, was more than value
of land as fixed by court, and they paid out greater part of such value to
protect their equity, nothing remained for purchaser's trustee in bank-
ruptcy after allowing priority in assigned security to indorser paying
amount of notes indorsed by him. (Ib.)

Sales—Agreement of bank, holding title to goods as security from seller, to hold boots
specified in contract, held agreement to hold boots of quality called for by sales
contract.

(U. S. C. C. A. 1928.) Agreement of bank holding title to boots as security
for debt due from seller, in letter to buyer, to hold "the boots specified
in the contract," subject to an opportunity to verify sizes, held to be an
agreement by bank to hold boots of quality, as well as size, called for by
buyer's contract with seller. (Gotham National Bank v. Sharood Co.,
23 Fed. Rep., 2d series, 567.)

Frauds, statute of—Agreement in form of promise to pay debt of another, made
for promisor's own benefit, is not within statute of frauds.

(U. S. C. C. A. 1928.) Where promisor has an immediate pecuniary interest
of his own to be subserved, and makes promise in form of promise to pay
debt of another for his own benefit, it is not within statute of frauds.
(Ib.)

Frauds, statute of—Promise of bank pledgee to hold goods of specified quality for
pledgor's purchaser was not promise to answer for default of another.

(U. S. C. C. A. 1928.) Promise of bank, holding title to goods as security
for debt from seller, to hold goods of specified quality and size for pur-
chaser from seller, bank's own debtor, was not promise to answer for de-
fault of another, within statute of frauds. (Ib.)
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Sales—Conduct of bank holding title to goods as security waived condition of punc-
tual performance of sales contract,

(U. S. C. C. A. 1928.) Conduct of bank, which held title as security to
goods which were subject matter of sales contract, which bank promised
to hold goods of specified quality and size for buyer, in consenting to
release goods and to accept payment from buyer, with full knowledge
that parties were not performing in accordance with strict letter of con-
tract, must be regarded as waiver of condition of punctual performance
of sales contract. (Ib.)

Sales—Defendant's contractual obligation and breach being established by uncon-
tradicted evidence, court properly left to jury only question of damages.

(U. S. C. C. A. 1928.) Contractual obligation of defendant bank, holding
title to boots as security for debt from seller, to hold boots of specified
quality and size for buyer, and breach of contract, being established by
evidence without contradiction, court properly left to jury only question
of damages. (Ib.)

Appeal and error—In action for breach of sales contract, charge that bank, holding
title to goods as security, promising to hold goods of specified quality, was liable
as joint seller, held harmless error.

(U. S. C. C. A. 1928.) In action for breach of sales contract, charge that
defendant bank, holding title to goods sold as security from seller, and
promising to hold goods of specified quality and size for buyer, was joint
seller, held harmless error, where bank's contractual obligation and breach
of it was established by evidence without contradiction, and court properly
submitted to jury only question of damages. (Ib.)

National bank, as pledgee, may agree to release pledged goods to purchaser from
pledgor.

(U. S. C. C. A. 1928.) National bank, as pledgee, may agree to release
pledged goods to purchaser from pledgor. (Ib.)

National bank, as pledgee, may warrant quality of goods it promises to release to
purchaser from pledgor.

(U. S. C. C. A. 1928.) As incidental to pledgee's power to agree to release
pledged goods to purchaser from pledgor to realize on its collateral, national
bank, which is pledgee, has power to warrant quality of goods it promises
to release. (Ib.)

Promise of national bank, holding title to goods as security, to hold goods of specified
quality for purchaser from debtor, was not ultra vires.

(U. S. C. C. A. 1928.) Promise of national bank, holding title to goods as
security for debt due from seller, to hold goods of specified quality and
size for buyer, was not ultra vires, since bank was cooperating with its
debtor in arranging sale of collateral, in hope of liquidating its own claim.
(Ib.)

Principal and agent—Where principal, knowing facts, retains benefit of unauthorized
contract, he assumes its burdens.

(U. S. C. C. A. 1928.) Where principal, without knowledge of facts, retains
benefit of an unauthorized contract, he must be deemed also to have
assumed its burdens. (Ib.)

National bank, retaining benefit of vice president's contract warranting quality of
goods held as pledgee to buyer, after commencement of action, ratified contract.

(U. S. C. C. A. 1928.) National bank, which held title to goods as security,
by retaining benefits of contract after action thereon was commenced,
ratified contract by vice president to hold specified quality and size of
goods for buyer from its debtor, if vice president was unauthorized to
make such contract. (Ib.)

Sales—Rejection of defective goods did not constitute rescission of sales contract,
and limit buyer to recovery of prepaid purchase price. (Personal Property Law
N. Y. sec. 150, par. 1 (<©.)

(U. S. C. C. A. 1928.) Buyer's rejection of defective goods did not necessarily
constitute rescission of contract of sale, and limit buyer to recovery of
prepaid purchase price, as provided by Personal Property Law N. Y.
(Consol. Laws, c. 41, sec. 150, par 1 (d).) (Ib.)
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Sales—Buyer•, rejecting goods without rescinding contract, could recover purchase
price, storage and other charges thereon, and difference between contract price and
market price. {Personal Property Law N. Y., sec. 148, sec. 150, par. 1 (c) and
par. 6.)

(U. S. C. C. A. 1928.) Buyer, rejecting defective goods without rescinding
contract, was entitled to recover, as part of his damages, purchase price of
defective rejected goods, storage and other charges thereon paid by buyer,
and difference between contract price and market price of rejected goods
as loss directly and naturally resulting from breach of contract under
Personal Property Law N. Y., sec. 148, and sec. 150, par. 1 (c) and par
6. (Ib.)

Corporations—Proof of assignment of cause of action sued on from corporation
contracting with defendants to plaintiff corporation of same name held sufficient.

(U. S. C. C. A. 1928.) Proof of assignment of cause of action for breach of
sales contract from Minnesota corporation buyer, making contract, to
Delaware corporation of same name, suing defendants, held sufficient,
where record showed that, with object of accomplishing corporal reorgan-
ization, buyer voted to sell "ail the property" of its corporation to plaintiff
corporation, which voted to accept "all the property" and assume all the
liabilities, although, in schedule of accounts receivable, claim was listed
at figure which did not include all damages recovered, but schedule also
recited that defendant bringing error guaranteed sales contract, and that
compensation for additional damages was being demanded of them. (Ib.)

Pledges—Negotiable notes, pledged by agent holding them in trust for principal,
passed to pledgee free from secret or latent equities between parties. (C. S* N. C.
sec. 3005-3007, 3008, 3037.)

(U. S. C. C. A. 1928.) Negotiable notes, secured by chattel mortgages or
crop lien pledged by agent holding title in trust for principal, pursuant
to contract whereby principal furnished fertilizer for sale by agent, passed
to pledgee, not only free from secret or latent equities existing between
the parties to the instruments, but also free from such equities in favor of
third parties of which it had no notice or knowledge, in accordance with
negotiable instruments act of North Carolina (C. S. sees. 3005-3007,
3008, 3037), notwithstanding collateral was pledged as security for money
then loaned and antecedent indebtedness. (New Bern Oil & Fertilizer
Co. v. National Bank of Kinston et ai., 28 Fed. Rep., 2d series, 554.)

Pledges—Bank'fs failure to pursue remedy against accommodation indorser did
not entitle principal to collateral pledged by agent for his own indebtedness.

(U. S. C. C. A. 1928.) Where negotiable notes secured by mortgages and
crop liens held by agent in trust for principal were pledged by agent as
collateral security for his own indebtedness to bank, failure of bank to pur-
sue its remedy against accommodation maker or indorser on one of prin-
cipal notes did not entitle principal to collateral to amount of such note,
in that it would be inequitable to compel bank to proceed against indorser
who was liable only on default of maker, rather than on collateral in its
hands. (Ib.)

Marshaling assets and securities—Doctrine of marshaling assets applies only when
it can be done with fairness to parties and without prejudice to third persons.

(U. S. C. C. A. 1928.) Doctrine of marshaling assets applies only when it
can be done with fairness to creditor and debtor and without prejudice to
third persons; enforcement being governed by equitable principles in
the sound discretion of the court. (Ib.)

Bankruptcy—Charge against proceeds of collateral collected by receiver, based on
expenses, held not chargeable against proceeds of collateral collected by secured
creditor.

(U. S. C. C. A. 1928.) Where collateral in hands of secured creditors was
increased in value by receiver's action in furnishing supplies, in considera-
tion of notes theretofore given, secured by collateral, a charge authorized
by referee in bankruptcy of 51 per cent against proceeds of collateral col-
lected by receiver, based on ratio of total expenses to total receipts, was
not chargeable against proceeds of collateral collected by secured creditor
without assistance of receiver or trustee. (Ib.)
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Bank held not bound by receipts signed by officer falsely showing bank received stock
to be held as collateral for personal loan to officer.

(C. A. of Dist. Col. 1927.) One lending monej?- to vice president of bank, taking
promissory note under agreement that shares of bank stock were held as
collateral, held not entitled to such stock as against bank, after borrower
absconded with funds of bank, under theory that it was held in trust,
where borrower did not, in fact, deliver any shares to lender as collateral,
since lender in such case did not ever come into actual or constructive
possession of such shares, notwithstanding borrower signed receipts show-
ing stock was held as collateral. (Preston v. Equity Savings Bank et al.,
23 Fed Rep., 2d series, 757.)

Liens—Absconding bank officer held, under evidence, without stock subject to equitable
lien for debt.

(C. A. of Dist. Col. 1927.) Vice president of bank, who absconded, held,
under evidence, to have no stock chargeable with equitable lien for pro-
tection of one who had loaned him money, where his stock at time of loan
was held by another bank as collateral, and on defalcation he assigned all
his assets to bank of which he was officer, to be applied on his indebtedness
to it, after which bank's liquidators paid his debt to bank holding stock as
collateral, and recovered stock, which thej^ applied on defalcation. (Ib.)

COLLECTIONS

CROSS REFERENCES

Insolvency and receivers:
Deposit of checks or drafts for collection 162

Exchange—Foreign and domestic—Letters of credit 144
It is negligence to send check for collection to bank on which drawn.

(U. S. C. C. A. 1928.) It is negligence to send check for collection to bank
on which it is drawn, such bank not being suitable agent for its collection.
(Stout Lumber Co. v. Hayes, 25 Fed. Rep., 2d series, 841.)

Collecting bank held negligent in sending check to bank on which drawn for collection
and failing to do anything toward collection for 10 days.

(U. S. C. C. A. 1928.) Where collecting bank, which had previously failed
to make collection on defendant's check given to plaintiff for price of
lumber, because bank on which it was drawn and to which it was sent
for collection reported it had not received check, thereafter again sent
to same bank another check received from defendant to replace first
check and did nothing further toward collection for 10 days, though
reasonable time for payment did not exceed 5 days, held, that collecting
bank was negligent, and plaintiff was not entitled to recover its loss from
defendant on subsequent closing of bank, on which check was drawn,
because of insolvency. (Ib.)

Payment—Bank's payment of check in ordinary course would be good, if drawer had
no knowledge of bank's insolvency.

(U. S. C. C. A. 1928.) Where drawer of check had no knowledge of bank's
condition, payment of check in ordinary course of business of bank would
have been good, even if bank had been insolvent. (Ib.)

State statute authorizing collecting bank to send check directly to bank on which
drawn held not to impair drawer's right to defend against negligence of payee
or forwarding bank. (Act La. No, 85 of 1916.)

(U. S. C. C. A. 1928.) Act Louisiana No. 85 of 1916, providing that bank
receiving check for collection may send it directly to bank on which drawn,
and that failure of bank, because of insolvency or otherwise, to which
check is sent, to account for proceeds, shall not render forwarding bank
liable, only affects contract relations between depositor of check and
initial bank of deposit, on one hand, and forwarding bank, on the other,
and does not impair rights of drawer, whose funds have been transferred
by drawee bank, to defend against negligence of payee or forwarding bank.
(Ib.)
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CROSS REFERENCES
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GENERAL DEPOSITS THE RELATION OF DEBTOR AND CREDITOR

Deposit of drafts pursuant to agreement to wire deposits to depositor created rela-~
tionship of debtor and creditor as respected liability of bank.

(U. S. C. C. A. 1928.) Deposit of drafts to credit of brokerage partnership
in accordance with agreement evidenced by letter of brokerage partner-
ship to bank, requiring telegraph of each deposit over private wire, with
confirmation by mail, and positively forbidding wire that money had been
deposited until bank had ascertained checks would be paid, held, as
respected liability of bank to depositor, to create relationship of debtor
and creditor. (H. & B. Beer et al., v. Chickasha National Bank, 26 Fed.
Rep., 2d series, 36.)

APPLICATION OF DEPOSIT ON NOTE

Bank held not entitled to set off principal1 s money deposited against agent's unma-
tured note, where it extended no new credit because of deposit.

(U. S. C. C. A. 1927.) Where decedent's agent, who collected mortgage
debt under instructions to pay proceeds to vice president of bank for
another investment, deposited check collected and payable to himself as
agent to credit of his company's account, and, on said agent's suicide,
bank credited balance of the account on an unmatured note as authorized
by note, without notice that check deposited did not belong to agent or
to his company, held that, bank not having changed its position by extend-
ing credit after deposit was made, decedent's executrix was entitled to
recover balance of deposit on hand when account was closed, which was
less than amount of check. (Citizens' & Southern Bank v. Fay ram, 21
Fed. Rep., 2d series, 998.)

Bankruptcy—Bank held not entitled to apply on bankrupt's debt amount collected
by it as trustee on mortgage belonging to others than bankrupt.

(U. S. C. C. A. 1928.) Where bank, acting as trustee for several banks
participating in mortgage loan, had notice before mortgage notes were
paid, that bankrupt trust company, participating in transaction, had no
beneficial interest in mortgage notes held by bankrupt, and that certain
other banks were beneficial owners thereof, bank was not entitled to
apply on bankrupt's debt to it amount received by it a,s trustee in pay-
ment of part of mortgage loan in bankrupt's name, in absence of any
extension of credit or other change of position due to its dealings with
bankrupt with reference to loan. (Commercial Bank & Trust Co. v.
Dooley et al., 25 Fed. Rep., 2d series, 934.)

Principal must prove ownership of money deposited by agent and applied to agent's
indebtedness to bank's knowledge, or that bank did not change position.

(U. S. D. C. 1927.) Where bank applied agent's deposit to past-due notes
as authorized by notes, principal, in order to stand in better position than
its agent, must show that deposit or part thereof consisted of money col-
lected by depositor for it as its agent, and that bank had notice of princi-
pal's ownership of fund creating deposit, or, in absence of such notice,
that bank had not changed its position by reason of the deposit, by extend-
ing credit to depositor in reliance on its ownership of the money deposited.
(Swift & Co. v. Hammond Farmers Association (Ltd.), et. al., 22 Fed.
Rep., 2d series, 166.)
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Principal held entitled to recover from bank trust moneys deposited by agent and
applied on agent's past-due notes.

(U. S. D. C. 1927.) Where cooperative farmers' association, which as plain-
tiff's agent sold fertilizer to farmers under contract requiring it to deposit
collections in separate bank account, deposited collections in its general
account, and thereafter bank applied balance of deposit on association's
past-due notes, as authorized by notes, held that, as bank did not change its
position in reliance on association's ownership of money deposited, plaintiff
was entitled to recover from bank money so collected and deposited, so far
as it could trace collections into deposit. (Ib.)

DEPOSIT OF COUNTY FUNDS

The liability of a surety on a bond given by a bank to secure deposits of county
funds in Nebraska, extends to deposits made in violation of the statute, unless
otherwise provided on the bond itself.

(U. S. Sup. 1928.) The liability of the surety on a bond given by a bank
to secure deposits of county funds in Nebraska is not limited by section
6193, Compiled Statutes, Nebraska, 1922, forbidding any county treasurer
to have such funds on deposit in any bank in excess of 50 per cent of its
paid up capital stock, but extends to deposits made in violation of the
statute, unless otherwise provided in the bond itself. (Certiorari to the
Circuit Court of Appeals for the Eighth Circuit). (People of Sioux
County, Nebr., v. National Surety Co., 276 U. S. 238.)

Construction of the State statute by the highest court in the State accepted by the
Supreme Court of the United States.

(U. S. Sup. 1928.) Construction of a State statute by the highest court of
the State accepted by this court, though made subsequently to the de-
cision here under review. (Ib.)

Attorney's fees in Nebraska in action on guarantee and other specified insurance
contracts are not taxable as costs under Revised Statutes 823, 824, in action in
Federal courts, but are to be allowed by those courts by inclusion in their judg-
ments.

(U. S. Sup. 1928.) The attorney's fees which are directed by section 7811,
Nebraska Compiled Statutes, 1922, to be allowed and "taxed as part of
the costs," in actions on guaranty and other specified insurance con-
tracts, are not costs in the ordinary sense and are not taxable as costs
under Revised Statutes, sections 823, 824, in actions in Federal courts,
but are to be allowed in those courts by inclusion in their judgments.
(Ib.)

In fixing attorney's fees regard should be had to the amount involved in the action.
(U. S. Sup. 1928.) For the purpose of fixing a reasonable attorney's fee

under the statute, regard should be had to the amount substantially
involved in the action. 16 Fed. Rep., 2d series, 688, reversed. (Ib.)

One depositing money in bank as trustee may withdraw it in same capacity.
(U. S. C. C. A. 1928.) One who deposits money in a bank as a trustee has

the right to withdraw it in the same capacity. (Farmers' Bank of Alamo,
Ga., v. United States Fidelity & Guaranty Co., 28 Fed. Rep. 2d series, 676.)

Bank, having notice or knowledge of depositor's breach of trust in withdrawing and
using fund, is liable for misappropriation.

(U. S. C. C. A. 1928.) Bank, in which trustee deposits money, has right to
presume that depositor will not violate his trust, in absence of notice or
knowledge to contrary; but, if it has notice or knowledge of breach of trust
by improper withdrawal and use of trust fund, it becomes liable for mis-
appropriation. (Ib.)

Bank, paying checks against sheriff's personal account from tax account, with knowl-
edge of his withdrawal of public money in payment of personal debts, is liable for
amount of such checks.

(U. S. C. C. A. 1928.) Bank, charging to sheriff's tax account checks drawn
against his personal account, with full knowledge that he was withdrawing
public money in payment of his personal debts, not merely small commis-
sions included in tax account, was bound to know that he was misappro-
priating trust fund, and hence liable for amount of such checks. (Ib.)Digitized for FRASER 
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CERTIFICATE OF DEPOSIT

Bills and notes—Finance company, purchasing certificate of deposit after inquiry
of issuing bank's cashier, held ^holder in due course." (Code W. Va., c. 98a,
see. 52.)

(U. S. D. C. 1928.) Finance company, engaged in business of discounting
trade acceptances, purchasing certificate of deposit from broker after
making inquiry and receiving confirmation of validity of certificate from
cashier of issuing bank, held "holder in due course" for value, before
maturity, and without notice of any invalidity, within Code West Vir-
ginia, chapter 98a, section 52. (International Finance Corporation v.
People's Bank of Keyser, 27 Fed. Rep., 2d series, 523.)

Courts—Federal courts, in determining questions of general commercial law, are
not controlled by State court decisions.

(U. S. D. C, 1928.) Courts of the United States, in determining questions
of general commercial law, are not controlled by the decisions of the
State court. (Ib.)

Forgery—Bank cashier, by fraudulently issuing certificate of deposit for which bank
received no consideration, did not commit "forgery."

(U. S. D. C. 1928.) Cashier of bank, by fraudulently issuing certificate of
deposit, for which the bank received no consideration, and which was
misused by payee, did not commit a "forgery," which is the fraudulent
making or alteration of a writing to the prejudice of another man's right;
cashier being the proper official of the bank to issue such a negotiable
instrument. (Ib.)

Bills and^ notes—Bank held estopped to assert that certificate of deposit was forgery,
where its cashier, in answer to inquiry, had confirmed its validity.

(U. S. D. C. 1928.) Where finance company, before purchasing certificate
of deposit from broker, was informed by cashier of issuing bank, in answer
to telegraphic inquiry, that certificate was valid and would be paid at
maturity, bank was estopped to assert defense of forgery against it, even
if such defense would otherwise have been available. (Ib.)

ESCHEAT OF DEPOSITS

Territories—Statute of Alaska providing for escheats held valid. {Laws Alaska 1921,
c. UO; 48 U. S. C. A. § 77.)

(U. S. C. C. A. 1927.) The legislative powers conferred on Alaska by act
August 24, 1912, section 9 (48 U. S. C. A. § 77; Comp. St. § 3536), held
broad enough to validate Laws Alaska 1921, c. 40, providing for escheats;
such act not having been disapproved by Congress, and the matter of
escheats being customarily the subject of local legislation. (Territory of
Alaska v. First National Bank of Fairbanks, Alaska, 22 Fed. Rep. 2d
series, 377.)

Escheat—Alaska statute requiring banks to report escheated deposits held not invalid,
as interfering with business of national banks. (Laws Alaska 1921, c. 40. § 9.)

(U. S. C. C. A. 1927.) Laws Alaska 1921, chapter 40, section 9, requiring
banks, having in their possession property or funds escheated to the
Territory under the terms of the act, to report the same to the Attorney
General, that he may take steps to have the escheat judicially determined,
held not invalid as an unwarranted interference with the business of a
national bank. (Ib.)

ACTIONS BY DEPOSITORS

To bring action against bank for moneys in joint deposit, plaintiff must make joint
depositors parties. (Jud. Code, sec. 50 (28 U. S. C. A., sec. 111).)

(U. S. C. C. A. 1928.) In order to maintain action against bank for moneys
on deposit in joint account, plaintiff must make its joint depositors
parties, notwithstanding that such joint depositors did not reside or do
business within territorial jurisdiction of court, and notwithstanding
Judicial Code, section 50 (28 U. S. C. A., sec. I l l ) , since as to those not
sued judgment is not conclusive. (National City Bank of New York v.
Harbin Electric Joint-Stock Co. (Ltd.), 28 Fed. Rep., 2d series, 468.)
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General rule is bank must have signatures of all joint depositors to check on deposit
to joint credit of several persons.

(U. S. C. C. A. 1928.) General rule is that, where several persons make
deposit to their joint credit in bank, bank must have signatures of all of
them appended to check against fund. (Ib.)

Funds in joint account held not payable, unless both parties signed checks, in view
of explicit contents of letters addressed to bank by depositor.

(U. S. C. C. A. 1928.) Where plaintiff deposited funds to joint credit of
itself and engineering corporation, there could be no appropriation there-
from, unless both parties signed checks, in view of explicit contents of
Trustee; letters addressed to banking corporation. (Ib.)

DIVIDENDS

CKOSS REFERENCES

Insolvency and receivers:
Receivers' suit to recover dividends 160

EXCHANGE

EXCHANGE, FOREIGN AND DOMESTIC—LETTERS OF CREDIT

The effect of words u favor" of claimants and l'for account of" is not to make the bank
agent for collection but to indicate the account to be credited.

(U. S. Sup. 1927.) Claimants, who were bankers of Budapest, desiring to
procure credit with a New York banking firm (the bankrupts herein) with
which they had a checking account, procured to be deposited with it
(1) a cashier's check of a New York bank payable to the bankrupt's order,
"favor" of claimants, and (2) a check of another New York banker
drawn on its account with the bankrupt and payable to the bankrupt's
order accompanied by a letter stating that it was "for account of" the
claimants. The bankrupts immediately credited both checks to the
claimants, but they were not collected until after the bankruptcy petition
had been filed on the following day.

Held, following Equitable Trust Co. v. Rochling, 275 U. S. 248, that the
effect of the words "favor" and "for account of" was not to make the
bankrupts agents for collection, but was to indicate the account to be
credited; that ownership of the checks passed to the bankrupts, and that
claimants were only general creditors. 10 Fed. Rep., 2d series, 935, re-
versed in part and affirmed in part. (Latzko et al. v. Equitable Trust Co.,
Trustee; Equitable Trust Co., Trustee, v. Latzko et al., 275 U. S. 254.)

When contract provided for shipment of sugar from Java to Philadelphia, the contract
was complied with when steamer with sugar bound for New York was diverted on
the sea and delivered the sugar at Philadelphia.

(U. S. Sup. 1928.) On behalf of a client who had agreed to buy and pay for
Java sugar upon delivery f. o. b. cars at Philadelphia, a bank issued a
letter of credit to meet the sellers' drafts, which provided, among other
conditions, that shipment be made by steamer or steamers from Java to
Philadelphia. Held, that the condition was complied with where the con-
signment came from Java to Philadelphia by a steamer originally destined
from Java " to Port Said, option New York," but which was diverted while
on the high seas, so that she pursued the same route to Philadelphia as if
she had been destined to that port from the beginning of the voyage.
15 Fed. Rep., 2d series, 473, reversed. (Lamborn et al. v. The National
Bank of Commerce of Norfolk, 276, U. S. 469.)

Depositor entitled to claim the proceeds of deposited checks only if the bank received
the checks as an agent for collection.

(U. S. Sup. 1927.) Where a bank, before the filing of a petition in bankruptcy
against it, received deposits of checks, the proceeds of which were later
collected by its trustee in bankruptcy, the depositor is entitled to claim the
proceeds of the deposit only if the bank received the checks as an agent for
collection, but must stand as an ordinary creditor if ownership of the paper
passed to the bank. (Equitable Trust Co., Trustee, v. Rochling et al., 275
U. S. 248.)
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The words "for account of" are not necessarily to he taken as constituting the payee
an agent for collection, but are to be construed in the light of the intention of the
parties.

(U. S. Sup. 1927.) Respondents, who were bankers of Frankfort-on-Main,
desired in the course of their international business, to arrange a credit at
New York. Pursuant to instructions issued at their request by London
connections, New York banks delivered to a New York banking firm
(afterwards bankrupt) their cashier's checks drawn payable to the order
of that firm "for account of " respondents. On the same day the firm, in
following a course of dealing previously established with respondents,
credited the checks to respondents' account, made book entries indicating
that respondents were entitled to interest on the amount from that date,
and deposited them to its own credit in other banks. Before collection of
the checks the petition in bankruptcy was filed. Held, that the words
"for account of" were not necessarily to be taken as constituting the
payee an agent for collection, but were to be construed in the light of the
intention of the parties as revealed by all the circumstances, and in this
instance their purpose was to advise the bankrupt of the account to which
the checks were to be credited, and not make it an agent for collection, or
restrict its rights as purchaser. 10 Fed, Rep., 2d series 935, reversed. (Ib.)

A Colorado bank drew and sold a draft on an Italian bank requesting a New York
banking firm to protect the draft on presentation and sent to the banking firm
a check for the amount of the draft, The New York firm became bankrupt, the
draft was dishonored, the drawer took it up and claimed special reimbursement
from the trustee in bankruptcy for the amount it paid the firm. Held: (1) That
the amount paid by the claimant to the bankrupt was not paid upon trust to be
applied to the draft; (2) the claimant was not equitable assignee, pro tanto, of
the bankrupt's deposit with the drawee; (8) the words (i Pay from balance against
this check" did not import assignment.

(U. S. Sup. 1928.) 1. A New York banking firm, in order to enable small
banks in this country to draw upon foreign banks with which it had
credit, offered, upon receipt of advice of such a draft accompanied by
funds adequate to cover it and the firm's compensation, to forward advice
of the draft to the drawee bank and to provide the drawee with funds
sufficient for its payment, by transfer of the firm's credit with the drawee,
or otherwise, the drawing bank to act as principal, and draw in its own
name and the firm being employed merely as agents of the drawer for
the purpose of giving such advice and of providing such funds. In
pursuance of this plan, a Colorado bank, claimant herein, drew and sold
its draft on an Italian bank, notified the firm, requesting that it protect
the draft on presentation, and sent it a check which the firm deposited
to its general account in New York. The firm then sent to the Italian
bank a list of drafts, including drafts issued by itself and by other banks
as well as that of the claimant, with a request to the Italian bank to
protect and honor them and charge them to the firm's account. The
Italian bank so charged them, and credited them in an account " Drafts
payable." To compensate that bank, the firm's account ceased to draw
interest on the amount so charged. International banking practice
permitted the firm to cancel such advices if it saw fit, and regain its
credit. I t did not appear that the claimant or the holder of its draft
knew of the mode of bookkeeping described. Thereafter the firm became
bankrupt, the draft for that reason was dishonored, the drawer took
it up and claimed special reimbursement from the trustee in bankruptcy
for the amount it paid the firm. Held: (1) That the sum paid by the
claimant to the bankrupt was not paid upon trust to be applied to the
draft; (2) the claimant was not an equitable assignee, pro tanto, of the
bankrupt's deposit with the drawee.

2. The words "Pay from balance against this check," do not import
an assignment. 13 Fed. Rep., 2d series, 732, reversed. (The Equitable
Trust Co. of New York, Trustee in Bankruptcy of Knauth, Nachod
& Kuhne v. The First National Bank of Trinidad, Colo., 275 U. S. 359.)
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War—Recovery of sum which defendant failed to remit to Germany held not
barred on ground of "prior seizure by Alien Property Custodian. {50 U. S. C. A.
Appendix, sec. 12.)

(U. S. C. C, A. 1928.) Contention that plaintiff had no cause of action
on defendant's failure either to transmit money by wireless to plaintiff's
home office in Germany or to pay over such money to plaintiff as there-
after demanded because of prior seizure by Alien Property Custodian,
held without merit, in view of amendment to the trading with the enemy
act of March 28, 1918 (50 U. S. C. A. Appendix, sec. 12), and letter of
Alien Property Custodian expressly disclaiming any interest in sum of
money sought to be recovered. (Aachen & Munich Fire Ins. Co. v. Guar-
anty Trust Co. of New York, 27 Fed. Rep., 2d series, 674.)

Limitation of actions—Recovery of money which defendant failed to remit to Ger-
many held not barred by limitations on theory of breach of contract to establish
foreign credit.

(U. S. C. C. A. 1928.) Where there was no unconditional promise by trust
company to establish a foreign credit by remitting money to plaintiff's
home office in Germany, and condition upon which trust company agreed
to establish credit never happened by reason of stoppage of its cables,
held, that no breach of contract to establish a foreign credit had occurred,
and hence action for recovery of money, which defendant failed to remit
to Germany by wireless, was not barred by statute of limitations. (Ib.)

Complaint held to state cause of action for balance of account which defendant failed
to remit to Germany.

(U. S. C. C. A. 1928.) Complaint, alleging breach by defendant of agree-
ment to transmit money by wireless from plaintiff's account in defendant
bank to plaintiff's home office in Germany, and that defendant failed to
carry out terms of agreement, and alleging service on defendant of
written notice of rescission and demand and failure to pay, held, to state
a sufficient cause of action to recover balance of account, since it showed
that plaintiff sought to recover balance which defendant had refused
to pay, and bringing of action constituted a sufficient demand. (Ib.)

Documents accompanying drafts calling for granulated and fine sugar No. 24 held
fatally defective, where letter of credit called for refined granulated and refined fine
granulated sugar.

(U. S. C. C. A. 1928.) Documents accompanying drafts calling for " white
Java granulated sugar No. 24" and "white Java fine sugar No. 24," held
fatally defective where letter of credit called for 150 tons of "white Java
refined granulated sugar" and 350 tons of "white Java refined fine granu-
lated sugar." (Crocker First Nat. Bank of San Francisco (substituted for
Crocker Nat. Bank of San Francisco) v. De Sousa et al., 27 Fed. Rep.,
2d series, 462.)

Bank issuing letter of credit need not look beyond documents accompanying draft to
ascertain whether sugar complies with sales contract.

(U. S. C. C. A. 1928.) Bank issuing letter of credit, and agreeing to accept
drafts against shipment of sugar accompanied by certain documents, is
not required to look beyond accompanying documents to ascertain
whether sugar complied with contract of sale. (Ib.)

Contracts—Party need not make good every defense urged against contract, or every
reason assigned for nonperformance.

(U. S. C. C. A. 1928.) Party is not bound to make good every defense urged
by him against contract, or every reason assigned for nonperformance,
but if party maintains any one of grounds relied on, and that ground is
legally sufficient, he is entitled to prevail. (Ib.)

Jury's verdict for plaintiff, suing bank to recover for breach of oral contract to honor
drafts, held equivalent to finding contract was entered into.

(U. S. C. C. A. 1928.) In action for breach of oral contract by bank to
honor drafts only after checking invoices against orders, in consideration
of agreement to have letter of credit negotiated only through bank,
verdict of jury for plaintiff was equivalent to finding that such contract
was actually entered into. (Royal Card & Paper Co. v. Dresdner Bank,
27 Fed. Rep., 2d series, 791.)
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Sales—Commission broker, if exceeding authority by sending goods at price greater
than specified thereby, offered goods to buyer which, if accepted, were accepted at
invoice price.

(U. S. C. G. A. 1928.) Where order for goods given commission broker
merely placed limitation beyond which broker had no authority to go in
placing orders for buyer, act of commission broker, if exceeding authority
by sending goods at price greater than specified, constituted offer of goods
'to buyer at price invoiced, and buyer, if accepting goods, accepted them
at invoice price. (Ib.)

Sales—Unauthorized shipments, sent buyer by broker, gave buyer privilege of reject-
ing, but on acceptance buyer was required to pay invoice price.

(U. S. C. C. A. 1928.) Where order given commission broker merely placed
limitation beyond which broker had no authority to go in placing orders
for buyer, unauthorized shipments sent buyer, gave buyer privilege of
rejection; but if buyer accepted goods it was obliged to pay invoice
prices. (Ib.)

Purchaser could hold bank for damages resulting from bank's paying drafts without
checking invoices against orders, only if rejecting unauthorized shipment.

(U. S. C. C. A. 1928.) On arrival of goods purchased in foreign country
through broker, purchaser had option of rejecting or accepting such goods
as did not conform to his orders, and if it rejected goods, purchaser could
hold bank paying drafts for damages resulting from bank's paying drafts
contrary to contract, requiring bank to check invoices against orders, and
permitting payment for goods not corresponding to orders. (Ib.)

Purchaser, accepting goods conforming to orders, was required to pay invoice price,
and suffered no damage by bank's paying drafts without checking invoices against
orders.

(U. S. C. C. A. 1928.) Purchaser, if accepting goods not conforming to
orders, thereby purchased at invoice prices, and payment by bank of
drafts for goods, though constituting breach of contract to check invoices
against signed orders, caused purchaser no damage. (Ib.)

Purchaser held to have accepted goods not conforming to order, losing privilege of
rejection, and could not recover damages against bank not checking invoices
against orders.

(U. S. C. C. A. 1928.) In action by purchaser of goods against bank, through
which letter of credit was negotiated, for breach of oral contract to honor
draft only after checking invoices against signed orders, where evidence
failed to show purchaser ever notified broker or seller that it would reject
any of goods shipped not conforming to orders, "but merely notified bank
of refusal to accept all shipments, but showed that purchaser treated goods
as its own, pledging goods for debt it might incur to bank issuing letter of
credit, purchaser lost privilege of returning goods to seller, testimony that
they were subsequently returned being immaterial, and could recover no
damages against bank for permitting payment for goods not corresponding
with orders. (Ib.)

Sales—Purchaser could accept or refuse goods sent without order, but was bound to
indicate to seller intention to refuse goods.

(U. S. C. C. A. 1928.) Goods sent by seller to purchaser, without any orders
therefor, having been placed by purchaser's agent, could be accepted or
refused by purchaser, and, until accepted, goods remained property of
seller; but purchaser was bound to indicate to seller, or at least to broker,
intention to refuse goods in order to effectuate such intention. (Ib.)

Sales—Purchaser, having privilege of rejecting goods, but reselling goods, though for
seller's account, is regarded as accepting goods.

(U. S. C. C. A. 1928.) When purchaser has privilege of rejecting goods, and
instead of exercising such privilege it resells goods, it is ordinarily regarded
as act of acceptance, though buyer directs sale be made for seller's account.
(Ib.)
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Purchaser held to have accepted goods not ordered, becoming bound for invoice prices,
and could not recover damages against bank for paying for goods.

(U. S. C. C. A. 1928.) Where goods not ordered were shipped to purchaser,
and purchaser did not indicate to seller or broker intention not to accept
goods, and after discovering goods were not ordered sold goods for account
of bank paying drafts, in violation of contract to check invoices against
orders, purchaser, as against seller, is deemed to have accepted goods, and
became bound to pay for them at invoice prices, and hence could not
recover damages against bank for paying for goods not ordered. (Ib.)

Trial—Dismissal on merits on reserved motion against plaintiff recovering verdict,
but not showing damage, held error, though nonsuit was proper.

(U. S. C. C. A. 1928.) Where plaintiff sued for breach of oral contract, and
court reserved decision on motion for nonsuit until after verdict, and plain-
tiff recovered verdict, but failed to show damage, it was not error to grant
the motion, but it was error to dismiss complaint on merits. (Ib.)

Declaration alleging delivery of money, and defendant1 s failure to deposit it in Hun-
garian bank or deliver passbook, held good on general demurrer.

(U. S. C. C. A. 1928.) Declaration alleging that plaintiff, a citizen of In-
diana, was induced by defendants, citizens of Illinois, to deliver them
named amount of money, which they agreed to deposit to plaintiff's credit
in Hungarian bank and deliver passbook to her therefor, or return money
within reasonable time, that defendants failed to make deposit or deliver
passbook, and on demand refused to return money, held to state cause of
action. (Boer v. Revesz et al., 24 Fed. Rep., 2d series, 103.)

Limitation of actions—Statute of limitations can not, under Illinois practice, be
raised by general demurrer.

(XL S. C. C. A. 1928.) The statute of limitations can not, under the Illinois
practice, be raised by a general demurrer to a declaration. (Ib.)

That other documenis^ were presented, instead of drafts, did not relieve defendant
agreeing to indemnify bank issuing letters of credit.

(U. S. C. C. A. 1928.) That documents complying with terms of letters of
credit were presented to bank issuing letters of credit instead of drafts,
under which documents payments were made, did not relieve defendant
company, which agreed to indemnify bank from liability, since letters of
credit did not require drawing of drafts, but merely assumed they would
be drawn, and receipts furnished served as vouchers as well as drafts
would have done. (Richard et al. v. Royal Bank of Canada, 23 Fed.
Rep., 2d series, 430.)

That no weight certificates were presented did not relieve defendant, agreeing to
indemnify bank issuing letters of credit, weight being given on invoices.

(U. S. C. C. A. 1928.) Where letters of credit provided that weight certifi-
cates approved by certain parties should be presented with drafts, fact
that weight certificates were not presented to bank issuing letters of credit
did not relieve defendant company, which agreed to indemnify bank,
where weight was given on invoices presented with documents, and weight
was approved by persons designated to prove weight certificates. (Ib.)

That bills of lading presented were not indorsed "freight collect" did not relieve
defendant, agreeing to indemnify bank issuing letters of credit.

(U. S. C. C. A. 1928.) Where letters of credit provided that complete set
of on-board bills of lading drawn to order, blank indorsed, showing " freight
collect," should be presented with drafts, fact that bills of lading pre-
sented to bank issuing letters of credit were not indorsed "freight collect,"
but "subject to demurrage as per statement attached to original bills of
lading only," did not relieve defendant company, which agreed to indem-
nify bank, of liability, where bills all showed that freight was to be paid
by consignee. (Ib.)

That bills of lading presented did not show cost of material, transportation, and
handling charges did not relieve defendant, agreeing to indemnify bank issuing
letters of credit.

(U. S. C. C. A. 1928.) Where letter of credit provided that drafts should
be accompanied by complete set of on-board bills of lading drawn to order,
blank indorsed, showing cost of material, transportation, handling charges,
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and commission, and application provided that it should be "payable
against on-board bills of lading, * * * receipted invoice signed by
* * * showing cost of material, transportation, handling charges, and
commission," fact that bills of lading presented did not show cost of mate-
rial, cost of transportation, and charges for handling and commission did
not relieve defendant company, which agreed to indemnify bank, since
words "a, complete set of" referred to complete set of documents, a'nd
not to duplicate or triplicate bills of lading. (Ib.)

Answer of defendants, agreeing to indemnify bank issuing tetters of credit, justified
construction of contract rendering statement of freight unnecessary.

(IT. S. C. C. A. 1928.) In action by bank to recover under contract to
reimburse it for advances made in accordance with letters of credit,
answer of defendants to allegation regarding due presentation of required
documents, only specifying objection that plaintiff did not present to
defendants weight certificate, showed defendants' own interpretation of
agreement, justifying practical construction of contract rendering state-
ment of amount of freight in documents presented unnecessary. (Ib.)

That bills of lading presented did not contain details regarding demurrage did not
relieve defendant, agreeing to indemnify bank issuing letters of credit.

(TJ. S. C. C. A. 1928.) That bills of lading presented to bank issuing letters
of credit had marginal notation, "Subject to demurrage as per statement
attached to original bills of lading," did not relieve defendant company,
which agreed to indemnify bank issuing letters of credit, on ground that
bills of lading were not effective, because not containing details regarding
demurrage. (Ib,)

Bank's written statement, on refusing to pay draft drawn against letter of credit,
that documents were not in accordance therewith, held sufficient.

(U. S. C. C. A. 1927.) Statement in writing, at time of bank's refusal to
pay draft drawn against its letter of credit, that documents presented
with draft were not in accordance with requirements of letter of credit,
held sufficient. (Welte Fargo Nevada Natl. Bank of San Francisco v. Corn
Exchange National Bank, 23 Fed. Rep., 2d series, 1.)

Transaction under lette'r of credit is purchase of documents to be delivered, ihereby.
(U. S. C. C. A. 1927.) The transaction under a letter of credit is a pur-

chase of documents required to be delivered by such letter of credit. (Ib.)
Bank held justified in refusing payment of draft drawn against letter of credit re-

quiring delivery of invoice, where invoice presented showed another's interest in
merchandise.

(U. S. C. C. A. 1927.) Where letter of credit required delivery of invoice,
together with other documents, presenting invoice, showing that part of
merchandise belonged to one and a part to another, justified bank's
refusal to pay draft drawn against such letter of credit. (Ib.)

War—American bank held indebted to Austrian bank for balance of deposit retained
bjj it under bonds to Alien Property Custodian until after close of war.

(U. S. D. C. 1928.) Plaintiff is a bank in Vienna and defendant a bank
in Pittsburgh. At the opening of the war they were correspondents, each
having a credit deposit with the other. During the war defendant made
a voluntary statement to the Alien Property Custodian of its indebted-
ness to plaintiff and delivered to him bonds covering the same but under
agreement that title should not pass until it ascertained the amount of
its credit with plaintiff, which might be set-off, and then only to the ex-
cess above that amount; the remaining bonds to be returned, which agree-
ment was carried out, and the amount so ascertained paid back. After
termination of the war, by agreement and in accordance with the law of
Austria, defendant's account with plaintiff was closed out and the amount
due defendant placed in special deposit subject to its order. Held, that
this transaction operated as payment of plaintiff's indebtedness to de-
fendant, that defendant was discharged from its debt to plaintiff only to
the extent of the amount finally retained by the custodian, and that a
right of action existed against it for the part of the deposit which was
returned. (Anglo Oesterreichische Bank v. First National Bank of Pitts-
burgh, 24 Fed. Rep., 2d series, 119.)
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Limitation of actions—Limitations can not be raised by demurrer or affidavit of
defense averring question of law.

(U. S. D. C. 1928.) Defense of limitation can not be raised by demurrer
nor by affidavit of defense raising questions of law under Pennsylvania
practice act 1915 (Pa. St. 1920, §§ 17181-17204, as amended). <Ib.)

Transfer of money by telegraph from Florida to New York constitutes "interstate
commerce."

(U. S. D. C. 1928.) Transfer of money by telegraph money order from
Florida, the point of origin, to New York, constitutes " interstate com-
merce." (Basila v. Western Union Telegraph Co., 24 Fed. Rep.; 2d
series, 569.)

Commerce—Transmission of money by express company from New York to Syria is
"foreign commerce."

(U. S. D. C. 1928.) Transmission of money by express company from New
York to Syria constitutes a matter of foreign commerce. (Ib.)

Commerce—Power of State to legislate with reference to interstate commerce of
telegraph companies was suspended by Federal legislation thereon. (Act June 18,
1910 (36 Stat. 539), amending interstate commerce act.)

(U. S. D. C. 1928.) Congress having, by act June 18, 1910 (36 Stat. 539),
amending the interstate commerce act, taken possession of the field of
interstate commerce by telegraph, power of State to legislate with reference
thereto is suspended. (Ib.)

Commerce—State statutes relating to attorney's fees have no application in action
against telegraph company for failure to deliver money in interstate and foreign
commerce. (Act June 18, 1910 (36 Stat. 539), amending interstate commerce
act.)

(U. S. D. C. 1928.) In action against telegraph company for damages for
failure to deliver money in interstate and foreign commerce. State statutes
relative to matter of attorney's fees have no application, in view of fact
that Congress, by act June 18, 1910 (36 Stat. 539), amending the interstate
commerce act, placed telegraph companies under jurisdiction of Inter-
state Commerce Commission with respect to interstate and foreign busi-
ness. (Ib.)

Telegraphs and telephones—Law holding initial carrier for loss of property held
inapplicable to telegraph companies. (Carmack amendment (49 U. S. C. A.,
§ 20, pars. 11, 12).)

(U. S. D. C. 1928.) The Carmack amendment to the interstate commerce
act (49 U. S. C. A., § 20, pars. 11, 12; Comp. St. §§ 8604a, 8604aa), holding
initial carrier for loss of property, whether caused by initial carrier or any
subsequent common carrier railroad or transportation company, does
not apply to telegraph companies. (Ib.)

Carriers—Law holding initial carrier for loss of property held inapplicable to foreign
commerce. (Carmack amendment (4-9 U. S. C. A., sec. 20, pars. 11, 12).)

(U. S. D. C. 1928.) The Carmack amendment to the interstate commerce
act (49 U . S . C. A., sec. 20, pars. 11, 12; Comp. St. sec. 8604a, 8604aa),
holding initial carrier for loss of property being transported, whether
caused by initial carrier or any subsequent common carrier railroad or
transportation company, does not apply to foreign commerce, but relates
only to property received for transportation from a point in one State
to a point in another State. (Ib.)

Commerce—Liability of initial carrier, in absence of statute or contract, is only for
default occurring on own lines.

(U. S. D. C. 1928.) In absence of a statute or contract, liability of initial
carrier is only for such default as occurs on its own lines. (Ib.)

Contract whereby telegraph company, transmitting money, limited liability as initial
carrier, held valid.

(U. S. D. C. 1928.) Contract whereby telegraph company, transmitting
money in interstate and foreign commerce, limited its liability as initial
carrier for defaults occurring on its own lines, held valid. (Ib.)
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Telegraph company, limiting liability as initial carrier, held not liable for loss after
delivering money to another medium.

(U. S. D. C. 1928.) Where telegraph company, under contract for trans-
mission of money to foreign country, limited its liability as initial carrier
to defaults occurring on its own lines, and thereafter carried out its con-
tract by transmitting money to New York and delivering it to another
medium, with orders for its further transmission in foreign commerce,
sender had no cause of action against telegraph company for subsequent
loss. (Ib.)

Direction to bank to remit money to Germany "to-day" held to require remittance
within reasonable time only.

(U. S. D, C. 1926.) Plaintiff's direction to a bank to remit money to Ger-
many "to-day" held to require such remittance only within a reasonable
time. (Aachen & Munich Fire Ins. Co. v. Guaranty Trust Co. of New
York, 24 Fed. Rep., 2d series, 463.)

Judgment—When reasonable time for performance of contract expired, starting
running of statute, held substantial issue, precluding summary judgment. {Civil
practice, act N. Y., §§ 27, 28.)

(U. S. D. C. 1926.) Under civil practice act, New York, sections 27, 28, pro-
viding that time of disability of party to sue because of his being an alien
citizen or subject of a country at war with the United States shall be
excluded in computing time under statute of limitations, but that the
disability must exist when the right of action accrued, where a contract
requiring defendant to remit money to Germany within a reasonable time
was made March 26, 1917, whether a reasonable time had elapsed before
April 6, when declaration of war made the remittance impossible and
right of action had in consequence accrued for breach of contract, held
a substantial issue under the facts and circumstances which may be shown
precluding summary judgment. (Ib.)

FORGED OR ALTERED PAPER

CROSS REFERENCES
Deposits:

Forgery—Bank cashier by fraudulently issuing certificate of deposit for
which bank received no consideration did not commit forgery 143

Appeal and error—Any error in sustaining objection to question testing ability of
witness to identify his signatures on stock certificates held cured by permitting him
to answer.

(U. S. C. C. A. 1927.) In action to establish validity of corporate stock
certificates pledged to secure private loan to corporation's deceased secre-
tary, any error in sustaining objection to pross-examination of corporation's
president, who was asked to identify his signatures on a number of cer-
tificates, which were exhibited to him in such a manner as to conceal
everything except the signatures, held cured by permitting him to answer.
(Citizens Natl. Bank of Los Angeles v. Santa Rita Hotel Co., 22 Fed. Rep.,
2d series, 524.)

Evidence—Decedent's declarations that stock certificates on which he borrowed
money were spurious held admissible as admissions against interest.

(U. S. C. C. A. 1927.) In action to establish validity of corporate stock
certificates pledged to secure private loan to corporation's deceased
secretary, declarations of decedent, made shortly before his death to
officers of corporation, that the certificates involved and others on which
he had borrowed money were spurious, and that the stock represented
thereby was no good, held admissible as admissions against interest. (Ib.)

Appeal and error—Erroneous exclusion of decedent's admissions against interest
held not prejudicial, in view of subsequent admission thereof.

(U. S. C. C. A. 1927.) In action to establish validity of corporate stock
certificates pledged to secure private loan to corporation's deceased
secretary, error in excluding decedent's admissions against interest, held
not prejudicial, where testimony was subsequently admitted notwith-
standing the ruling. (Ib.)
20669°—H. Doc. 361, 70-2 11
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Evidence—Deceased secretary's admission that he forged president's name to stock
certificates pledged for personal loan held to warrant finding certificates were
spurious.

(U. S. C. C. A. 1927.) In action to establish validity of corporate stock
certificates pledged to secure private loan to corporation's deceased
secretary, decedent's admission that president's signatures to the certifi-
cates were forged by him and that certificates were spurious, made shortly
before his death to officers of corporation, held to warrant finding that
certificates were spurious. (Ib.)

Criminal law—Charge requiring defendant to explain possession of forged check to
jury's satisfaction held erroneous, as creating impression burden of proof had
shifted.

(U. S. C. C. A. 1927.) In prosecution for defrauding and conspiring to de-
fraud United States, and forging and passing a forged check drawn by
Treasury Department, charge requiring defendant to explain to satisfac-
tion of jury how he obtained possession of check held erroneous, in that it
left jury with impression that burden had shifted to accused to satisfy jury
of his innocence. (Duncan v. United States; Tilton v. Same, 23 Fed.
Rep., 2d series, 3.)

Criminal law—Burden of proof in criminal case never shifts.
(U. S. C. C. A. 1927.) In a criminal case the burden of proof never shifts,

and Government is required to establish its case beyond a reasonable doubt.
(Ib.)

Criminal law—Defendant, convicted as joint participant with other defendant
granted reversal for error in charge, held entitled to reversal also.

(U. S. C C. A. 1927.) In case of reversal of conviction for defrauding and
conspiring to defraud the United States, and forging a check drawn by
Treasury Department, and passing check drawn by Treasury Department,
because of error in charge, defendant, convicted as joint participant in
crime, is also entitled to reversal. (Ib.)

Election of remedies—Insurance company, by its action against its agent, who
obtained its funds by fraudulently inducing it to issue drafts, and then forging
payees' names, held to have made election, preventing action for money had and
received against presenting bank.

(U. S. C. C. A. 1928.) Plaintiff insurance company, after learning of the
fraud of its agent, who fabricated and approved claims of loss on its out-
standing policies, and by forging the names of the payees collected the
drafts drawn by plaintiff on itself in payment, having sued the agent and
his wife to recover property and funds representing proceeds of the drafts,
and made some adjustment of the action by which it received property
and funds from the agent and his wife, though it did not dismiss the action,
thereby made an election to pursue the property and funds in the hands of
its agent, and could not thereafter maintain action for money had and
received against the bank through whom the draft was presented to
plaintiff, and to whom plaintiff gave a check in payment. (Insurance
Company of North America v. Fourth Nat. Bank of Atlanta, 28 Fed.
Rep., 2d series, 933.)

Verdict for bank collecting drafts with forged indorsement of payee held warranted
by evidence of it being agent of suing drawer or of bank sending them through
clearing house, and so not warrantor of indorsements.

(U. S. C. C. A. 1928.) Plaintiff insurance company drew drafts on itself
with the notation thereon, "Present through F. N. (defendant) bank,"
and they, with the indorsement of the payee forged, were deposited in the
F. bank, which sent them through the clearing house indorsed "F. bank.
Paid through clearing house," and defendant, receiving them from the
clearing house, presented them to plaintiff, which gave its check in pay-
ment. Held, in action on the theory of implied warranty of genuineness
of indorsements that verdict and consequent judgment for defendant, on
the ground that it was not the owner of the drafts when they were pre-
sented to and paid by plaintiff, and consequently was not responsible for
genuineness of the indorsements, were warranted, in view of evidence of
it being agent of plaintiff under agreement between them or agent of the
F. bank under the rules of the clearing house. (Ib.)
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Trial—Sufficient charge being given, refusal of specially requested charges was not
error.

(U. S. C. C. A. 1928.) All the material points in the case being properly
covered by the charge as given, there was no error in refusing to give
specially requested charges. (Ib.)

Bills and notes—Evidence that cashier gave note in his own name to procure money
for bank and avoid bank's exceeding debt limit sustained finding that debt was that
of bank.

(U. S. C. C. A. 1928.) Evidence that cashier gave note in his own name to
procure money placed in bank/for the reason that the bank in borrowing
the money in its own name would have exceeded the legal debt limit, sus-
tained finding that debt represented by the note was in reality that of the
bank. (Clapper et al. v. Gamble, 28 Fed. Rep., 2d series, 755.)

Bills and notes—Evidence sustained finding that notes altered by changing name of
payee were complete and regular on their face, rendering indorsee holder in due
course.

(U. S. C. C. A. 1928.) In action by bank's receiver against makers and in-
dorser of notes given by directors of another bank, and altered by cashier
by inserting his name as payee, instead of that of the bank, held, that
there was substantial evidence to support finding that notes were h com-
plete and regular on their face, and that insolvent bank was holder in due
course, under Revised Statutes Mo., 1919, sections 838, 842. (Ib.)

Alteration of instruments—Bills and notes—Changing name of payee without
maker's consent is " material alteration," avoiding note in hands of holder in due
course.

(U. S. C. C. A. 1928.) Changing the name of the payee in a note after
execution, where without the consent of the maker, is a "material altera-
tion," which avoids the note, even in the hands of a holder in due course,
under negotiable instruments law, Mo., section 125 (Revised Statutes
Mo., 1919, section 911.) (Ib.)

Alteration of instruments—Evidence supported finding that bank cashier had authority
to insert his name as payee in notes payable to bank, bearing no dates, which
directors left with him to use in borrowing money or as collateral.

(U. S. C C. A. 1928.) In action against bank directors as makers of notes,
in which defense was that bank cashier had altered note by making himself
payee in place of bank, evidence held to support finding that cashier, with
whom notes were left for use as collateral or to borrow money, with date
of making and maturity blank, had authority to change name of payee, so
that notes were not avoided in hands of holder in due course, under negoti-
able instruments law Mo., section 125 (Rev. St. Mo. 1919, sec. 911). (Ib.)

Appeal and error—Reviewing court will not disturb finding of court after request by
both parties for a directed verdict, where finding is supported by some substantial
evidence.

(U. S. C. C. A. 1928.) Where there is some substantial evidence to support
trial court's finding, after request by both parties for a directed verdict,
finding will not be disturbed by reviewing court, under Revised Statutes,
section 1011 (28 U. S. C. A. sec. 879). (Ib.)

Trial—Notes were properly admitted in evidence, in view of testimony relative to
execution and negotiation admitted after their first offer.

(U. S. C. C. A. 1928.) Notes sued on held properly admissible, irrespective
of whether sufficient foundation was laid when they were first offered, in
view of later testimony relative to their execution and negotiation. (Ib.)

Bills and notes—Government, having issued checks to person designated as soldier's
wife, could not recover from indorsee guaranteeing prior indorsements, on ground
payee was not soldier's wife.

(U. S. D. C. 1928.) Where soldier applied for allowance to H. P. D. as
his wife, and the Government paid monthly checks to person so designated,
which bore indorsement of bank guaranteeing all prior indorsements,
Government, on discovering that the designated payee was not in fact the
soldier's wife, but the wife of another, was not entitled to recover from
bank on its guaranty of prior indorsements, since Government made no
mistake as to identity of payee, but merely as to her legal status, which
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was not guaranteed by bank. (United States v. Liberty Insurance Bank,
26 Fed. Rep., 2d series, 493.)

Bills and notes—Indorsement by payee was taken as admitted} where not denied
in petition to recover on guaranty of prior indorsements.

(U. S. D. C. 1928.) Where petition by Government to recover against
bank guaranteeing prior indorsements on checks to person incorrectly des-
ignated by soldier as his wife did not deny that the person named as
payee in the checks was the person who indorsed them as payee, indorse-
ment by her was taken as admitted on demurrer, t removing any question
of forgery. (Ib.)

GUARANTY

Courts—Sufficiency of evidence and findings held not reviewable, in absence of
request for different findings and conclusions and of motion for judgment. {28
U. S. C. A., §§ 773, 875.)

(U. S. C. C. A. 1928.) Question whether findings of fact are supported
by any substantial evidence and whether findings support the conclusions
of law are not open to review under 28 U. S. C. A., sections 773, 875,
where no request was made for different findings and conclusions and no
motion made for judgment. (Akre et al. v. Liberty State Bank of Minne-

* apolis, 24 Fed. Rep., 2d series, 816.)
Courts—Sufficiency of pleadings is reviewable, though findings were not requested

and no motion made for judgment. {28 U. S. C. A., §§ 773, 875.)
(U. S. C. C. A. 1928.) Question whether pleadings are sufficient to support

judgment is open for review under 28 U. S. C. A., sections 773, 875,
though no request is made for findings and conclusions and no motion
made for judgment. (Ib.)

Courts—Guaranties attached to complaint and incorporated by reference, held con-
struable on writ of error as part of pleadings. {28 U. S. C. A., §§ 773, 875.)

(U. S. C. C. A. 1928.) Guaranties attached to complaint and by reference
made a part thereof were open to construction on writ of error as part of
pleadings under 28 U. S. C. A., sections 773, 875, notwithstanding failure
to request findings and conclusions and failure to move for judgment,
in suit on guaranties. (Ib.)

Guaranty of indebtedness due and of certificates of deposit which debtor bank
might transfer to creditor bank held to cover debtor bank's certificate of deposit
which depositor delivered to creditor bank.

(U. S. C. C. A. 1928.) Guaranty to creditor bank of payment at maturity
of notes and checks and other written obligations for which debtor bank
should become obligated, and of notes, certificates of deposit, and checks
which debtor bank might transfer to creditor bank receiving payment or
credit, held broad enough to apply to promissory note given creditor bank
and certificate of deposit of debtor bank, which depositor indorsed and
delivered to creditor bank. (Ib.)

Guaranty of notes sold or rediscounted by debtor bank held not to cover certificate
of deposit issued by it, which depositor delivered to creditor bank.

(U. S. C. C. A. 1928.) Guaranty reciting that, "for value received, we here-
by severally and individually guarantee payment at maturity or any
time thereafter, with interest until paid, waiving demand, notice of non-
payment, and protest on any notes sold or rediscounted after this date,"
by debtor bank to creditor bank, held not to cover certificate of deposit
issued by debtor bank, which depositor indorsed and delivered to creditor
bank. (Ib.)

Statute authorizing trust companies to make contracts held to authorize only con-
tracts for proper corporate purposes. {Civ. Code Ga. 1910, sec. 2817, as amended
by acts 1917, p. 56.)

(U. S. D. C. 1928.) Civil Code Georgia 1910, section 2817, as amended by
acts 1917, page 56, authorizing trust company organized thereunder,
among other things, to make contracts, held not to authorize all sorts of
contracts, being no more than general power to contract for proper cor-
porate purposes, in view of many special sorts of contracts subsequently
specified, some with limitations and conditions. (In re Bankers' Trust
Co., 27 Fed. Rep., 2d series, 912.)Digitized for FRASER 
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Trust company's accommodation indorsement and guaranty of paper of banks
for which it acted as financial agent held ultra vires and void. (Civ. Code Ga.
1910, sec. 2817, as amended by acts 1917, p. 56.)

(U. S. D. C. 1928.) Where trust company, in order to rediscount paper of
banks for which it acted as financial agent and to procure credit for them
guaranteed their paper by indorsement for no consideration moving to
i t other than the contracted salaries paid by banks, held that such trans-
actions were void and ultra vires, under Civil Code Georgia 1910, section
2817, as amended by acts 1917, page 56, prescribing powers of such
corporations, in absence of special circumstances. (Ib.)

Trust company's ultra vires accommodation contracts of guaranty and indorsement
held not enforceable on theory of estoppel.

(U. S. D. C. 1928.) Where trust company's indorsement and guaranty of
paper of other banks for which it acted as financial agent was ultra vires,
principle of estoppel could not be invoked to hold it liable to one acting
in reliance thereon, especially where party seeking to enforce such claim
had knowledge of its Jack of power. (Ib.)

Indorsement of drafts, "Pay to any bank or banker," suggests that the indorsement
is for collection only, but may be shown to be for negotiation.

(U. S. D. C. 1928.) An indorsement of drafts, "Pay to any bank or banker,"
is so commonly used in forwarding paper for collection as to put one on
inquiry as to whether the indorsee is the owner, or only an agent for
collection; but such indorsement does not mean in law that it is an indorse-
ment for collection, and may be shown to be for negotiation. (Phila-
delphia Natl. Bank v. Fulton National Bank, 25 Fed. Rep., 2d series, 995.)

Guaranty by indorser of drafts of genuineness of all prior indorsements is addressed
to all who may be called on to deal with the paper.

(U. S. D. C. 1928.) A guaranty by the indorser of a draft of the genuineness
of all prior indorsements, while addressed to the drawee, is also intended
to give confidence in that respect to all who may be called on to deal with
the paper, and to be addressed to them all. (Ib.)

Bank, ponying drafts, held entitled to recover on guaranty of indorser of genuineness
of all prior indorsements which were forgeries.

(U. S. D. C. 1928.) Defendant bank paid drafts drawn on an insurance
company, indorsed them, "Pay to any bank or banker," with a guaranty
of genuineness of all prior indorsements, and forwarded them to plaintiff
bank, of which the insurance company was a depositor. Plaintiff paid
the drafts and charged the amount to the depositor's account. The
prior indorsements were forgeries, and on demand of the insurance com-
pany plaintiff took up the drafts and brought suit against defendant on
its guaranty. Held, that plaintiff was entitled to recover, either on the
ground that the guaranty was addressed to it, as well as the drawee, or
as succeeding to the rights of the insurance company, to which it became
obligated on the faith of such guaranty. (Ib.)
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POWER TO APPOINT RECEIVER

Examination by national-bank examiner in conjunction with appraisal committee
of clearing house association held udue examination" of national bank's affairs
in appointing receiver.

(U. S. D. C. 1928.) Under 12 U. S. C. A., section 191, providing that, when
comptroller is satisfied of insolvency of national banking association, he
may after due examination of its affairs appoint receiver, examination made
by national-bank examiner in conjunction with appraisal committee of clear-
ing house association, held to constitute "due examination" of its affairs.
(Wegman et al. v. Hulse et al., 27 Fed. Rep., 2d series, 187.)

Comptroller had authority to appoint receiver for national banking association,
after causing examination of its affairs and being satisfied of its insolvency.

(U. S. D. C. 1928.) Appointment of receiver for national banking associa-
tion by Comptroller of Currency, held within his authority, where he
caused examination of affairs of bank to be made and had become satisfied
of its insolvency. (Ib.)

Comptroller held to have acted in good faith in entering settlement agreement with
directors of insolvent national bank. (12 U. S. C. A., sec. 192.)

(U. S. D. C. 1928.) Comptroller of Currency held justified in entering
settlement agreement with directors of insolvent national bank, under
12 U. S. C. A., section 192, as against contention that he acted in bad
faith and in collusion with directors of another bank. (Ib.)

PRESUMPTION AS TO REGULARITY OF APPOINTMENT OF RECEIVER

Acts of Comptroller of the Currency in declaring national bank insolvent, appointing
receiver, and making assessment on bank stock, and acts of receiver, must be pre-
sumed valid.

(U. S. C. C. A. 1927.) As Comptroller of the Currency and receiver for
national bank appointed by him are officers acting by authority of law,
it must, in the absence of contrary showing, be presumed that acts of
comptroller in declaring the bank to be insolvent, appointing receiver
therefor, and making assessment on the shares of bank's stock and demand-
ing payment thereof, and acts of the receiver, were regular, valid, and
binding on shareholder. (Prey v. Millett, 22 Fed. Rep., 2d series, 294.)

Petition by receiver of national bank to recover assessment against bank stock held
sufficient as against demurrer.

(U. S. C. C. A. 1927.) Petition alleging that defendant was the owner of
30 shares of stock of a national bank, that Comptroller of the Currency
declared bank to be insolvent and placed plaintiff in control thereof as
receiver, as by law provided, and that comptroller made a lawful assess-
ment on the shares of bank stock, including stock of defendants, as shown
by the books of the bank, which defendant, after due notice, refused to
pay, held to state a cause of action against defendant as against demurrer.
(Ib.)

PROOF OF CLAIM

Claim against insolvent bank for money collected on check deposited by agent for
collection and credit held allowable as general claim.

(U. S. C. C. A. 1928.) Claim of principal against insolvent bank for money
received from collection check deposited by agent for collection and credit,
held allowable as a general claim for money had and received (Peoples
National Bank et al. v. Payne, 26 Fed. Rep., 2d series, 208.)
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Insolvent bank, after proof of its possession of money collected on check deposited
for collection and credit, had burden of showing disposal.

(U. S. C. C. A. 1928.) Where principal had proved that money received
on check deposited by agent for collection and credit had come into pos-
session of insolvent bank, burden rested on bank to show how it had dis-
posed of it. (Ib.)

Proof of agent's indebtedness to insolvent bank held no defense to principal's claim
for proceeds of check deposited by agent.

(U. S. C. C. A. 1928.) Proof that agent was indebted to an insolvent bank
in an amount greater than amount of check belonging to principal and
deposited for collection and credit is not of itself a sufficient defense to
principal's claim against bank for money had and received. (Ib.)

Interest on claim against insolvent bank held erroneously allowed from date of deposit
to date of decree.

(U. S. C. C. A. 1928.) Interest on claim allowed as general claim against
insolvent bank, held improperly allowed from date of deposit to the date
of decree instead of to date of closing of bank. (Ib.)

Under Federal practice, district judge may in proper case refer cause to auditor.
(U. S. C. C. A. 1927.) Under Federal practice district court judge has power

in proper case to refer a cause to an auditor for the purpose of simplifying
issues and thereby enabling the court and jury to more readily determine
matters in dispute. (Veneri v. Draper; Mariotti v. Draper, 22 Fed.
Rep., 2d series, 33.)

State statutes authorizing reference to master for determination of issues will not be
followed by Federal court. (Conformity act (28 U. S. C. A., § 724)) Const.
amend. 7.)

(U. S. C. C. A. 1927.) Practice prescribed by State statutes, authorizing
reference to master for determination of issues in case, will not be followed
by the Federal courts under the conformity act (28 U. S. C. A., § 724
(Comp. St., § 1537)), because of requirement of the seventh amendment
to the Constitution that trial by jury be preserved. (Ib.)

Jury—Appointing auditor and receiving report in evidence held not unconstitutional
(Const amend. 7.)

(U. S. C. C. A. 1927.) Appointing an auditor and allowing his report to be
received in evidence held not to constitute a violation of constitutional
amendment 7. (Ib.)

Reference—Trial court properly referred case involving examination of bank accounts,
(U. S. C. C. A. 1927.) In case involving examination of banking accounts,

extending over period of years and embracing large number of deposits
and checks, the trial court properly exercised its power to refer case to
auditor. (Ib.)

Reference—Order of reference in case involving examination of bank accounts prop-
erly directed auditor to report findings as to indebtedness.

(U. S. C. C. A. 1927.) Order of reference, in case involving examination of
bank accounts extending over a number of years and embracing numerous
deposits and checks, properly directed auditor to report his findings as to
the indebtedness of the parties; he being required to take, state, and report
an account which would show, not only amount due by party found to be
indebted, but also the facts on which such finding could be predicated.
(Ib.)

Reference—Auditor's report was properly admitted in evidence, with charge that ii
was prima facie correct.

(U. S. C. O. A. 1927.) Where case involving examination of bank account,
extending over period of years and embracing numerous deposits and
checks, was referred to auditor, report of auditor was properly admitted
in evidence, with charge that it was prima facie correct. (Ib.)
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Courts—Procedure prescribed by State law on reference, being similar under Federal
practice, may properly be followed by Federal court. (Barnes9 Code W. Va.7
c. 129, § 10; conformity act (28 U. S. C. A., § 724).)

(U. S. C. C. A. 1927.) Procedure prescribed by Barnes' Code (W. Va.,
c. 129, § 10) in case of reference being practically the same as that followed
under Federal practice, may. properly be followed by Federal courts of
West Virginia under the conformity act. (28 U. S. C. A., § 724 (Comp.
St., § 1537).) (Ib.)

Appeal and error—Appellate court will consider point relating to admission of testi-
mony, which is not based on exception, only in exceptional cases.

(U. S. C. C. A. 1927.) Point relating to admission of evidence, which is not
based on an exception in record, will not be considered by appellate court
except in very exceptional cases. (Ib.)

Appeal and error—Assignment of error will not take place of exception.
(U. S. C. C. A. 1927.) An assignment of error will not take the place of an

exception to admission of evidence. (Ib.)
Evidence—In receiver's action to recover moneys paid on checks and not charged to

account, checks, and ledger sheets covering accounts held admissible.
(U. S. C. C. A. 1927.) In action by receiver of bank against depositors to

recover for moneys paid out on checks of defendants and not charged to
respective accounts, checks, and ledger sheets covering accounts were
admissible in evidence as showing that checks in controversy had not been
charged against account. (Ib.)

Instruction, in receiver's action against depositors, that bank statements showing
balance was binding, held properly refused.

(U. S. C. C. A. 1927.) In action by receiver of bank against depositors to
recover for moneys, paid out on checks and not charged to their account,
requested instruction to effect that, if bank rendered statements showing
balance in favor of defendants up to time of its closing, those statements
would be binding on parties, held properly refused, in that it would mean
sending of statements concluded rights of parties, notwithstanding testi-
mony that bank had paid out large sums for defendants on checks not
charged to their accounts. (Ib.)

Account stated—Generally statement of account sent by bank to customer becomes
account stated.

(U. S. C. C. A. 1927.) Generally, where statement of account is sent by
bank to one of its customers, together with his canceled checks or vouchers,
and customer retains them, and does not object to it within a reasonable
time, it becomes account stated between bank and depositor. (Ib.)

Account stated—Bank statements sent customer are not conclusive, even after they
have been retained and acquiesced in.

(U. S. C. C. A. 1927.) Bank statements sent customer are not conclusive,
even after they have been retained and acquiesced in by customer, thereby
becoming an account stated, since an account stated may be impeached
for fraud, mistake, or error. [Ib.]

Account stated—Account stated, as defense in action at law, may be impeached
without resorting to bill in equity.

(U. S. C. C. A. 1927.) Where account stated is asserted as a defense in an
action at law, it may be impeached there, without resorting to a bill in
equity. (Ib.)

Evidence as to statements furnished bank depositor being erroneous held sufficient to
make question of effect one for jury.

(U. S. C. C. A. 1927.) In action by receiver of bank against depositors to
recover moneys paid out on defendants' checks and not charged to their
accounts, evidence relative to statements rendered by bank being erroneous
held sufficient to make question as to their effect one for jury. (Ib.)
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ACTIONS BY RECEIVERS

JURISDICTION IN SUITS BY OR AGAINST RECEIVERS

Courts—Suit^ by receiver of insolvent national bank on notes as bank's assets held
within jurisdiction of Federal court.

(U. S. C. C. A. 1928.) Suit by receiver of national bank to recover on
promissory notes claimed to be part of the assets of the bank on insolvency,
in which makers and indorser were joined as defendants, held within juris-
diction of Federal court under Judicial Code, section 24 (16) (28 U. S. C. A.
sec. 41 (16)) covering cases commenced by United States or officers
thereof against national banking associations and cases for winding up
affairs of national banks, irrespective of whether jurisdiction was acquired
through diversity of citizenship under Judicial Code, section 24 (1) (28
U. S. C. A., sec. 41 (1)). (Clapper et al. v. Gamble, 28 Fed. Rep., 2d
series, 755.)

Trial—Court may pass on issues of fact where both parties move for directed verdict.
(U. S. C. C. A. 1928.) Where both parties move for directed verdict without

reservation at close of all the evidence, court is authorized to pass on the
issues of fact. (Ib.)

Trial—Court1 s direction of verdict determines all issues of fact necessary to support
verdict.

(U. S. C. C. A. 1928.) Direction of verdict by the trial court is a decision by
it of all issues of fact involved which were necessary to support verdict.
(Ib.)

Appeal and error—Sole questions reviewable after directed verdict were whether there
was any substantial evidence to support findings or any error in court's application
of law.

(U. S. C. C. A. 1928.) Where both parties moved for directed verdict, only
questions open in the reviewing court were whether there was any sub-
stantial evidence to support the findings and whether there was any error
in the application of the law. (Ib.)

Removal of causes—Action against insolvent national bank for reconveyance of
realty is not removable to Federal court, where receiver is not joined as defendant;
"winding up affairs of a national bank." (Jud. Code, sec. 24 (16); 28 U. S. C. A.
sec. 41 (16).)

(U. S. D. C. 1928.) Action in State court against insolvent national bank
to obtain reconveyance by bank of real estate to plaintiff is not removable
to Federal court as one "for winding up the affairs of a national bank"
within Judicial Code, section 24 (16) (28 U. S. C. A., section 41 (16)),
where bank's receiver is not joined as defendant, and no relief is sought
against him. (Barons v. First Nat. Bank of Plainville, Kans., 28 Fed.
Rep., 2d series, 615.)

Courts—Court will not enter decree affecting title to property in possession of receiver
of another court of coordinate jurisdiction.

(U. S. D. C. 1928.) A court of coordinate jurisdiction does not enter decree
affecting the title to property in the possession of a receiver subject to
jurisdiction of another court. (Ib.)

National bank's receiver must collect bank's assets and pay proceeds to Treasurer of
United States, and pay dividends to creditors establishing claims. {12 U. S. C. A.,
sec. 192.)

(U. S. D. C. 1928.) The duties of a receiver of a national bank, under 12
U. S. C. A., section 192, are to collect all assets of bank and convert them
into money with approval of court having jurisdiction over him, and pay
proceeds to Treasurer of United States, and pay such money out in divi-
dends to such creditors as may have established their claims against bank?
either before receiver or in court with jurisdiction over bank. (Ib.)

Possession may only be obtained in proceeding to reclaim property from receiver of
insolvent national bank in court having jurisdiction over receiver, u ratable dividend
in money." (12 U. S. C. A.} sees. 192, 194.)

(U. S. D. C. 1928.) Under 12 U. S. C. A., section 192, suit to take property
out of possession of receiver for insolvent national bank can only be suc-
cessfully accomplished in ordinary proceedings to reclaim property in theDigitized for FRASER 
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court having jurisdiction over receiver; claim not being one which receiver
can discharge by "ratable dividend in money,'* within 12 U. S. C. A.,
section 194. (Ib.)

RECEIVER'S SUIT ON NOTE

Pleading—Receiver of national bank, suing on note? held not entitled to judgment on
pleadings, where defendant alleged bank took note with knowledge of fraud.

(U. S. G. C. A, 1928.) In action by receiver of national bank to recover on
promissory note held by bank, in which defendant admitted execution of
note, but alleged that bank took it from officer with knowledge that its
execution was induced by false and fraudulent representations as to
solvency of bank, and set up counterclaim for amount paid on note,
plain tiff held not entitled to judgment on pleadings, (Williams v. Green,
23 Fed. Rep., 2d series, 796.)

Bills and notes—In action on note by receiver of national bank, case held for jury on
theory that bank took note with notice of fraud.

(U. S. C. C. A. 1928.) In action by receiver of national bank to recover on
note held by bank, evidence held sufficient to take case to jury on theory
that bank took note from officer with notice that its execution had been
induced by false and fraudulent representations as to value of bank's
stock and solvency of bank. (Ib.)

Bills and notes—Where execution of note is proved to have been obtained by fraud,
holder must prove it took note before maturityf for value, and without notice.
(Negotiable instruments law of North Carolina.)

(U. S. C. C. A. 1928.) Under negotiable instruments law as enacted in
North Carolina (C. S. N. C. §§ 2976-3171, as amended by Pub. Laws
N. C. 1923, c. 72), holder of negotiable note is presumed to be holder in
due course; but, when execution is proved, to have been obtained by
fraud, burden shifts to holder to prove that it took note before maturity,
for value, and without notice. (Ib.)

National-bank receiver takes assets subject to claims and defenses available as against
insolvent corporation before liens attached.

(U. S. C. C. A. 1928.) Receiver of national bank takes assets of bank as
mere trustee for creditors, and not for value and without notice, and, in
absence of statutes to contrary, subject to all claims and defenses that
might have been interposed as against insolvent corporation before liens
of United States and of general creditors attached. (Ib.)

Bills and notes—False statement, made without knowledge of truth or falsity, and
inducing execution of note, constitutes fraud.

(U. S. C. C. A. 1928.) In order for false representation, inducing execution
of note, to constitute fraud, it is not necessary that actual knowledge of
falsity should be known to party making it; it being sufficient if assertion
was made without knowledge of whether it were true or false. (Ib.)

Bills and notes—Curtailment and renewal of note, induced by fraud and transferred
with notice, does not bar defense of fraud, nor right to recover payments.

(U. S. C. C. A. 1928.) Where note is induced by fraud, and transferred to
national bank with notice of fraud, curtailment of original note by pay-
ment thereon, and renewal by execution of another note for balance, does
not deprive maker of right to defeat recovery by receiver of bank, on
ground of such fraud, nor bar right to recover from receiver amount paid
on note, with interest. (Ib.)

RECEIVER'S SUIT TO RECOVER DIVIDENDS

Pleading—Bill in ancillary receiver's suit to recover dividends paid stockholders,
alleging insolvency, though indefinite, held not subject to dismissal (rules 20, 29).

(U. S. C. C. A. 1928.) Bill by ancillary receiver, seeking recovery from
stockholders of certain dividends alleged to have been paid from assets of
corporation at time corporation was in debt, and in fact insolvent, held
at worst only indefinite and ambiguous, and not subject to dismissal under
rule 29; proper remedy being to move under rule 20 for a better statement.
(Wood' v. National City Bank et al., 24 Fed. Rep., 2d series, 661.)
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Corporations—Bill by ancillary receiver to recover dividends paid stockholders held
insufficient to state cause of suit for impairment of capital.

(U. S. C. C. A. 1928.) Bill in suit by ancillary receiver to recover dividends
paid stockholders held insufficient to set forth a cause of suit based on im-
pairment of capital, where not alleging that stockholders were privy to
directors' tort, since, when liability is based merely on depletion of capital,
a stockholder must be charged with notice of that fact. (Ib.)

Corporations—Stockholders receiving dividends in fraud of creditors are liable therefor.
(U. S. C. C. A. 1928.) Where dividends are paid on corporate stock in'fraud

of creditors, stockholders are liable on theory that capital assets had
become a trust fund, and payments are charged with whatever trust they
were subject to in hands of corporation. (Ib.)

Corporations—Ancillary receiver's bill to recover dividends paid stockholders as in
fraud of creditors held insufficient.

(U. S. C. C. A. 1928.) Bill by ancillary receiver to recover dividends paid
stockholders from assets of corporation, held insufficient to state cause of
action based on payment in fraud of creditors, because of failure to allege
that any of creditors in existence when receiver was appointed were
creditors when dividends were declared, since only in such case did ques-
tion arise whether insolvency per se would void the gift. (Ib.)

Fraudulent conveyances—Gift depending on donor's insolvency is voidable only at
demand of creditors existing at time of gift.

(U. S. C. C. A. 1928.) When invalidity of gift depends only on fact of
donor's insolvency regardless of its intent, it is voidable only at demand
of creditors existing when it was made. (Ib.)

ACTIONS AGAINST RECEIVERS

WHEN REMOVABLE TO FEDERAL COURT

'Removal of causes—Case arising under Federal laws, nonremovable on complaint
when commenced, can not be made removable by evidence or court order on issue
tried on merits. (Jud. Code, sec. 28 (28 U. S. C. A.y sec. 71).)

(U. S. D. C. 1928.) The general rule is that a case arising under the laws
of the United States, nonremovable on the complaint when commenced,
can not be converted into a removable one under Judicial Code, section
28 (28 U. S. C. A., sec. 71), by evidence of defendant, or by an order of
the court on aifissue tried on the merits; but such conversion can only be
accomplished by plaintiff's voluntary amendment of his pleadings, or
where case is not reviewable because of joinder of defendants, by vol-
untary dismissal, or nonsuit by him of a party defendant. (Moulton v.
National Farmers' Bank of Owatonna, Minn, et al., 27 Fed. Rep., 2d
series, 403.)

Removal of causes—Application for removal should be denied if case is not removable
or is not one of which Federal court may assume jurisdiction.

(U. S. D. G. 1928.) If case is not removable from State to Federal court,
or is not one of which Federal court may properly assume jurisdiction,
defendants7 application for removal should be denied. (Ib.)

Removal of causes—Action for money had and received against insolvent national
bank and its receiver is removable to Federal court; ufor winding up affairs of
bank." (Jud. Code, sees. 2/h 28 (28 U. S. C. A., sec. 41 (16), 71).)

(U. S. D. C. 1928.) An action for money had and received against an in-
solvent national bank and its receiver is a case "for winding up the affairs
of a bank/ ' within Judicial Code, section 24 (28 U. S. C. A., sec. 41 (16)),
which may be removed from State court to Federal court on defendants7

petition, under Judicial Code, section 28 (28 U. S. C. A., sec, 71). (Ib.)
Removal of causes—Action by creditor of insolvent national bank without joining

receiver is not removable to Federal court; "for winding up affairs of a bank."
(Jud. Code, sec. 28 (28 U, S. C. A., sec. 71)1)

(U. S. D. C. 1928.) Under Judicial Code, section 28 (28 U. S. C. A., sec.
71), creditor of insolvent national bank has right to sue bank in State court
without joining receiver, and such action is not removable, since suit,
though one to establish existence and validity of claim against bank,
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is not case "for winding up the affairs of a bank," which it or the receiver
may remove. (Ib.)

PREFERENCES IN INSOLVENCY

SPECIAL DEPOSIT OP BONDS

Trusts—Bank's pledge of bond deposited under agreement for return to depositor on
demand was wrongful act, and created trust for depositor.

(U. S. D. C. 1928.) Conduct of bank in pledging as security a bond deposited
with it under agreement for its return to depositor on his order was wrong-
ful, and created trust in depositor's favor, though agreement made interest
thereon payable in lieu of interest provided by the bonds. (Gwynn v. •
Spurway, 28 Fed. Rep., 2d series, 37.)

Depositor's bond, wrongfully pledged by insolvent bank, held traceable to balance
returned to receiver after pledgee's sale entitling depositor to participate as preferred
creditor.

(U. S. D. C. 1928.) Where insolvent bank, without authority, pledged
depositor's bond, together with other collateral, to secure indebtedness to
another bank, and sale of collateral by the latter bank left balance in
excess of indebtedness, which, with other collateral, was applied on other
indebtedness, leaving still largef balance, which was returned to insolvent
bank's receiver, depositor's bond was traceable as trust fund into amount
received by receiver and depositor had right to participate pro rata in
such fund as preferred creditor. (Ib.)

Depositor held not estopped to claim preference by accepting dividends as general
creditor after disallowance of preferred claim.

(U. S. D. C. 1928.) Depositor, who on bank's insolvency filed claim as
general unsecured creditor of bank for bond deposited, and subsequently
amended claim to seek preference, and who thereafter, on receiver's
disallowance of application for preference and allowance of claim as
general unsecured claim, received and accepted payments of dividends,
was not estopped to ask for preferred allowance, where it did not appear
that the receiver had been injured. (Ib.)

Order granting priority as to bond deposited held subject to dividends received by
depositor, and did not affect general claim for interest and balance remaining.

(U. S. D. C. 1928.) Where bond deposited in bank was wrongfully pledged
by bank, allowance to depositor of right of priority in fujids held by
bank's receiver was subject to payments received by depositor as dividends
as general creditor, and did not affect his right to establish claim against
estate as general creditor for interest on bond or balance due after exhaust-
ing trust fund. (Ib.)

Deposit of bonds, with understanding that bank might treat them as its own, created
debtor and creditor, not trust, relationship.

(U. S. D. C. 1928.) Where plaintiff deposited bonds with bank and received
receipt reciting that bank might treat the bonds as its own property,
returning equivalent bonds, relation of debtor and creditor, and not that
of trustee and beneficiary, arose between the bank and the depositor.
(Kohler v. Spurway, 28 Fed. Rep., 2d series, 36.)

Depositor, authorizing bank to treat bonds deposited as its own, had no preferred
claim on bank's insolvency, by virtue of bank's pledge thereof.

(U. S. D. C. 1928.) One who deposited bonds with bank, under agreement
that bank might treat the bonds as its own property, remaining liable to
return equivalent bonds, was not entitled to preferred claim on bank's
insolvency, by virtue of bank's pledge of bonds, which were disposed of
by pledgee, since mere debtor and creditor relation existed. (Ib.)

DEPOSIT OF CHECKS OR DRAFTS FOR COLLECTION

Drawer of draft, with bill of lading for peanuts attached, held entitled to lien on
funds in hands of receiver of bank to which draft and bill of lading were forwarded.

(U. S. C. C. A. 1928.) Plaintiff, who shipped peanuts to dealer and forwarded
to bank draft therefor with bill of lading attached, is entitled to decree
for amount of its claim, without interest, against bank's receiver, with
recognition of its equitable lien on the funds in the hands of the receiver,Digitized for FRASER 
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but without prejudice to the rights of any other claimants similarity situ-
ated; the bank having detached and delivered to the dealer the bill of
lading without exacting payment of the draft, and dealer having so ob-
tained the nuts and mixed them with those of others, and then delivered
to the bank bills of lading for similar quantities of shelled nuts, and the
bank having then charged to its account the draft of the plaintiff and
received payment for the nuts shipped through the sale of such shelled
nuts, though the proceeds thereof, when received by it, were mingled with
other moneys. (Monticello Hardware Co. v. Weston, 28 Fed. Rep., 2d
series, 672.)

Appeal and error—Error proceedings in suit in equity, which parties treated as
one at law, may be treated as an appeal {28 U. S.C. A. § 861; Comp. St. § 1649b.)

(U. S. C. C. A. 1928.) Where parties treated suit against bank receiver
for declaration and enforcement of a trust as if it were one in law, and took
writ of error from judgment, under act February 13, 1925. (43 Stat. 941
[28 U. S. C. A. § 861; Comp. St. § 1649b]), the error proceedings may be
treated as an appeal. (Peoples Nat. Bank of Hot Springs et al. v. Moore,
25 Fed. Rep., 2d series, 599.)

Trust arising by agency on check being left with bank for collection continues until
collection is made.

(U. S. C. C. A. 1928.) When checks are left with a bank for collection, in
absence of any special contract, the trust arising by reason of the agency
continues until after collection is made. (Ib.)

Payment—Acceptance of bill of exchange or note is not payment of debt, in absence
of express agreement.

(U. S. C. C. A. 1928.) Acceptance from debtor of bill of exchange, promis-
sory note, or other promise to pay is not payment of debt, unless there is
express agreement that it is received as payment, or unless there is clear
and satisfactory proof of the intention that it is so received. (Ib.)

Bank's authority to act as agent in collection of checks terminated on its insolvency.
(U. S. C. C. A. 1928.) On bank with whom checks were left for collection

becoming insolvent and ceasing to do business, its authority to act as agent
of one delivering checks terminated. (Ib.)

Trusts—Trustee, making payment out of mingled funds of trust estate and his own
funds, is presumed to have made payment out of his own portion of fund.

(U. S. C. C. A*. 1928.) If trustee mingles money belonging to trust estate
with his own funds, and then pays out some of the fund, it will be presumed
that he did that which was lawful, and therefore made his payments out
of his own portion of the fund. (Ib.)

Where bankj receiving^ checks for collection, used them to offset obligations to another
bank receiving drafts for balance due, held that, on its insolvency, draft became
impressed with trust for amount of checks.

(U. S. C. C. A. 1928.) Where bank to whom checks were sent for collection
used them with other obligations to offset obligations of its own held by
another bank, and received draft from other bank representing balance
due, held, that it must be presumed, in absence of evidence to contrary, that
collecting bank applied to its debts due other bank its own obligations, and
received draft as representing in part amount of checks, and hence, on
collecting bank becoming insolvent, owner of checks was entitled to im-
press a trust on such draft and its proceeds. (Ib.)

Interest held not allowable, after failure of bank, on claims impressed as trust on
funds of receiver.

(U. S. C. C. A. 1928.) One claiming preferenial payment out of proceeds
of insolvent bank in hands of receiver as trust fund, by reason of mingling
of claimant's checks with other obligations of bank, held not entitled to
recovery of interest on claim after bank failed. (Ib.)

Trust fund claimant against insolvent bank held not entitled to allowance of full claim,
both as secured and general creditor.

(TL S. C. C. A. 1928.) One entitled to have claim against insolvent bank
impressed as trust on funds in hand of receiver, held not entitled to allow-
ance of claim for full amount, both as a secured and as a general creditor.
(Ib.)Digitized for FRASER 
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Courts—Whether proceeds of checks collected by insolvent bank constitute trust
fund, entitling depositor to preference, must be determined by general commercial
law, as defined by Federal courts.

(U. S. C. C. A. 1928.) Whether insolvent bank's collection of checks created
fiduciary relation of principal and agent between it and one depositing
them in forwarding bank, so as to constitute proceeds a trust fund, entitling
depositor to preference, must be determined by principles of general com-
mercial law, as defined by Federal courts, independent of State law.
(Dickson v. First National Bank of Buffalo, Okla., 26 Fed. Rep., 2d series,
411.)

Deposit of check with bank and entry of credit therefor creates relationship of debtor
and creditor, not principal and agent.

(U. S. C. C. A. 1928.) Where the owner of a check deposits it with a bank
and receives credit therefor, the relationship of debtor and creditor, not
of principal and agent, is created, though check may be charged against
depositor's account, when dishonored by bank on which drawn. (Ib.)

Depositor of checks in forwarding bank could not treat collecting bunk as his agent,
so as to entitle him to preference on its insolvency.

(U. S. C. C. A. 1928.) One depositing checks in bank, which forwarded them
to another bank for collection, could not treat latter bank as his agent in
handling them, so as to be entitled to preference of claim to proceeds on
its insolvency; such bank being agent of forwarding bank. (Ib.)

Depositor of checks, entire proceeds of which were applied on collecting bank's
indebtedness to drawee bank and Federal reserve bank, held not entitled to pref-
erence on collecting bank's insolvency.

(U. S. C C. A. 1928.) Where accounts of collecting and drawee banks
were adjusted, and draft for balance given former when checks were
presented for collection, such draft was forwarded to, and deposited to
collecting bank's credit by, Federal reserve bank, which applied collecting
bank's entire balance on its indebtedness to reserve bank, owner depositing
checks in bank whick forwarded them to collecting bank was not entitled
to preference of claim to proceeds on latter's insolvency, as transaction
did not increase its assets available for distribution to creditors, but
merely decreased its indebtedness to reserve bank. (Ib.)

To establish preference, trust funds must be traced into insolvent bank's assets.
(U. S. C. C. A. 1928.) To establish a preference, trust funds must be traced

into the assets of the insolvent bank. (Ib.)
Drawer held not entitled to preference, on theory of trust relationship, where drafts

were paid by checks on collecting bank, which became insolvent.
(U. S. C. C. A. 1928.) Drawer of drafts, which were paid by drawees by

checks drawn on bank to which drafts had been sent for collection, held,
not entitled to preference on failure of bank, on theory of trust relation-
ship; there having been no increase in the bank's funds. (Rorebeck v.
Benedict Flour & Feed Co.; Benedict Flour & Feed Co. i>. Rorebeck, 26
Fed. Rep., 2d series, 440.)

Drawer held not entitled to preference, where draft ivas paid by check, which insolvent
collecting bank used in exchange of checks with another bank.

(U. S. C. C. A. 1928.) Where draft sent to collecting bank was paid by
drawee by check on another bank, which check was used in exchange of
checks between collecting bank and such other bank, held that drawer was
not entitled to preference on insolvency of collecting bank, since its funds
were not augmented by payment of the draft. (Ib.)

Owner of draft sent bank for collection, bank's check not being paid, was entitled to
proceeds of collection, if traceable into receiver's hands.

(U. S. C. C. A. 1927.) Owner of draft sent bank for collection and prompt
remittance, there being nothing in contract between parties authorizing
collecting bank to appropriate proceeds of collection and make itself mere
debtor, or to send its check in settlement, when its check was not paid,
was entitled to proceeds of collection, if they could be traced into funds
which came into hands of reoeiver. (Ellerbe et al. v. Studebaker Corpor-
ation of America, 21 Fed. Rep., 2d series, 993.)
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Proceeds of draft collected by insolvent hank were held in trust for owner.
(U. S. C. C. A. 1927.) Where bank to which drawer forwarded draft for

collection was insolvent at time it made collection, proceeds of collection
were held in trust for drawer, and could be collected from receiver after
they had come into his possession, since insolvency of collecting bank
terminates its authority to proceed further. (Ib.)

Owner of draft collected by insolvent bank can not have trust declared on assets in
receiver's hands, unless he traces proceeds into receiver's hands, or shows assets
were augmented.

(U. S. C. C. A. 1927.) Owner of draft collected by insolvent bank is not
entitled to have trusts declared on assets in hands of its receiver, or to
preferential payment therefrom, unless he is able to trace proceeds of
collection into hands of receiver, or to show that assets which have come
into his hands have been directly augmented as a result thereof. (Ib.)

Equity—Equity regards substance, and not form.
(XL S. C. C. A. 1927.) Equity regards substance, and not form. (Ib.)

Where drawee paid draft by check on collecting bank, and deposited checks on outside
banks to cover same, assets passing into receiver's hands were augmented, entitling
drawer to preference.

(U. S. C. C. A. 1927.) Where drawee of draft for $2,899.77 paid same by
check on collecting bank, and at same time made deposits, including checks
on out of town banks, which brought $2,471 into receiver's hands, to meet
draft, assets coming into receiver's hands were directly augmented by
proceeds of draft, entitling drawer to preference, and right of drawer to
funds realized from checks on other banks could not be defeated, merely
because drawee deposited checks to its credit, and gave check against
credit, instead of indorsing them over in payment of draft. (Ib.)

Assets coming into receiver's hands held augmented by drawee's check for draft,
entitling drawer thereof to preference.

(U. S. C. C. A. 1927.) Where, if check on collecting bank given by drawee
in payment of draft had not been given, drawee, as depositor, would have
set-off against receiver on note due bank for amount of its deposit, which
would have been increased by amount of check given for draft, assets
coming into receiver's hands were augmented by amount of check given
for draft, entitling drawer of draft to preference. (Ib.)

Trusts—Where fraudulent depositary mingles goods obtained by fraud with his own,
whole is held in trust.

(U. S. G. C. A. 1927.) Where fraudulent depositary so mingles goods ob-
tained by fraud with mass of like goods of his own, whole may be considered
as held in trust until equitable separation of property of defrauded party
is made, and where money thus obtained has gone to swell aggregate in
possession of fraudulent party, it may under proper proceedings be segre-
gated in amount from such aggregate sum and made subject of trust.
(Ib.)

Proceeds of collection of draft held traced into funds in receiver's hands derived from
collection of note due from drawee to bank, and drawer was entitled to preference.

(U. S. C. C.( A. 1927.) Where it was shown that bank receiver relied on
check given by drawee on bank in payment of claimant's draft to reduce
deposit account, which was valid set-off to note due from drawee to bank,
and was thereby enabled to collect on note $2,899.77, amount of draft,
more than he would have been able to collect otherwise, proceeds of
collection of draft held traced into funds derived by receiver from collection
of note, so that claimant was entitled to preferential payment. (Ib.)

Note pledged by bank, when redeemed by receiver, became subject to set-off to extent
of deposit standing to credit of maker.

(XL S. C. C. A. 1927.) Where note given bank was pledged as collateral
security by bank, when note was redeemed by receiver, it became subject
in his hands to set-off to extent of deposit standing to credit of maker on
books of bank, just as though it had never been pledged. (Ib.)
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Rule that rights of parties become fixed when bank closes means that debtor can not
set off claim after insolvency against debt contracted before.

(U. S. C. C. A. 1927.) Rule that rights of parties become fixed when bank
closes its doors means that debtor of bank can not set off claim acquired
after insolvency against debt contracted before, and does not mean that
he can not set off deposit against note owned by bank and collected by
its receiver, merely because at time of bank's failure note was held by
another bank, to which it had been pledged as collateral. (Ib.)

Bank, forwarding checks for collection, had no preferred claim on collecting bank's
insolvency, where proceeds were used in clearances to pay debts of collecting bank.

(U. S. D. C. 1928.) Bank, forwarding to another batik for collection and
return checks drawn on third bank, held not entitled to preferred claim on
insolvency of collecting bank, where proceeds of checks were used in pay-
ment of debts of collecting bank, adjusting difference in clearance, and no
funds came into receiver's hands as result of transaction. (Burnes Nat.
Bank of St. Joseph, Mo., v. Spurway, 28 Fed. Rep., 2d series, 40.)

Bank, forwarding checks to drawee bank, which debited drawers^ accounts, held not
entitled to preference on drawee bank's insolvency.

(IT. S. D. C. 1928.) Bank, forwarding checks to drawee bank for payment,
was not entitled to preference therefor, on drawee bank's insolvency, by
fact that bank was credited on its books, and drawers charged, with amount
of checks, since no funds passed into estate of insolvent bank as a result
of the transaction. (Ib.)

Sum deposited is not trust fund, merely because traceable into balance of assets over
liabilities.

(U. S. D. C. 1928.) Sum claimed by depositor on bank's insolvency may not
be recovered as a trust fund merely because it can be traced into general
balance of assets over liabilities of insolvent bank. (Ib.)

That drawer of check sent to drawee bank for collection paid to receiver overdraft
resulting from subsequent transactions did not create trust fund in connection with
check.

(U. S. D. C. 1928.) Bank, forwarding check to drawee bank for collection,
was not entitled to preference on drawee bank's insolvency, because of
receiver's collection of overdraft from drawer, where drawer's account
was sufficient to meet checks at time they were charged, and overdraft
wxas in connection with subsequent transactions, since check did not in-
crease funds in receiver's hands. (Ib.)

Where bank holding draft for collecting accepted drawee's check, charging drawee's
account, drawee of draft was mere general creditor as to proceeds of check.

(U. S. D. C. 1928.) Where bank received sight draft for collection, with bill
of lading, and took drawee's check in payment of the draft, charging the
drawee's account, drawer of draft occupied position of mere general
creditor as to proceeds of check, and had no right to priority on bank's
insolvency. . (Steele Briggs Seed Co. (Ltd.) v. Spurway, 28 Fed. Rep.,
2d series, 42.)

Failure of bank holding draft for collection to debit drawee's account on taking his
check did not increase cash assets in receiver's hands, giving drawer priority.

(U. S. D. C. 1928.) Fact that bank holding draft for collection failed to
debit drawee's account on taking drawee's check did not have effect of
augmenting assets of bank coming into receiver's hands, so as to entitle
drawer of draft to priority, since failure to debit account was merely
matter of bookkeeping. (Ib.)

Assignments—Draft is not an assignment of funds until accepted by drawee.
(U. S. D. C. 1928.) Draft, until accepted by drawee, does not constitute an

assignment of funds. (Ib.)
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TRUST FUND MISAPPLIED BY INSOLVENT BANK TO REDUCE LIEN ON ITS OWN
PROPERTY

Trust fund misapplied by insolvent national bank to reduce lien on its own property
gave rise to preferred claim.

(U. S. C. C. A. 1927.) Complainant went to pay two notes which he owed
to a national bank, taking a check in his favor for a larger amount, which
he delivered to the bank. The bank had rediscounted his notes and did
not then have them in its possession, but gave him a receipt for their pay-
ment and a cashier's check for the balance due him. It sent the check to a
correspondent, to which it owed a large overdraft, for collection and credit,
and it was so applied. The bank was closed the next day and its receiver
paid the balance of the overdraft, receiving back collateral to a much
larger amount. Held, that the bank took complainant's money as his
agent in trust for payment of his notes, which trust it violated by diverting
the money to its own use; that the trust fund went into the collateral
notes redeemed by the receiver by reducing the overdraft which he was
required to pay, and that complainant was entitled to its allowance as
a preferred claim against the receivership assets. (Bartholf v. Millett, 22
Fed. Rep., 2d series, 538.)

CLAIM TO PREFERENCE IN CONNECTION WITH SALE AND DISCOUNT OF NOTES

Frauds, statute of—Alleged oral contract for sale and discount of notes of aggregate
value of $10,000 held void. (Comp. St. Okl. 1921, § 503Jh par. 4.)

(U. S. D. C. 1928.) Under Compiled Statutes, Oklahoma, 1921, section
5034, paragraph 4, alleged oral contract for sale and discount of notes of
aggregate value of $10,000 held void, where no part of notes were delivered
and no part of consideration for sale and discount of notes was paid.
(Barnsdall State Bank v. Dykes, 26 Fed. Rep., 2d series, 696.)

Equity—Frauds, statute of—Where bill shows on face that contract sued on is within
Statute of Frauds, defect may be taken advantage of by demurrer or motion to
dismiss. (Comp. St. Okl. 1921, § 5034, par. 4.)

(U. S. D. C. 1928.) Where it clearly appears on face of bill that contract
sued on is within Statute of Frauds (Comp. St. Okl. 1921, § 5034, par. 4),
and nothing is alleged removing contract from operation of statute, defect
may be taken advantage of by demurrer or motion to dismiss. (Ib.)

Frauds, statute of—Payment of checks drawn on bank constituted no payment on
part of consideration taking oral contract to sell and discount notes out of statute.
(Statutes of Frauds, Comp. St. Okl. 1921, §§ 5034, par. 4, 7859.)

(U. S. D. C, 1928.) Payment by complainant of checks drawn on bank con-
stituted no payment of any part of alleged consideration to bank making
alleged oral contract for sale and discount of notes valued at $10,000,
and such payment did not take transaction out of operation of Statute of
Frauds (Comp. St. Okl. 1921, § 5034, par. 4), since bank received nothing
and its assets were not increased by transaction; check not of itself operat-
ing as assignment under section 7859. (Ib.)

Pledges—Pledge is invalid unless property is delivered to pledgee.
(U. S. D. C. 1928.) Pledge is invalid unless the property is delivered to the

pledgee. (Ib.)
Claim for breach of bank's agreement to sell and discount notes held not preferred.

(U. S. D. C. 1928.) Complainant bank, claiming that N. bank had made
oral contract for sale and discount of notes, held not entitled to enforce
preferred claim against assets in custody of receiver of N. bank, which
was insolvent, where N. bank had retained possession of notes. (Ib.)

Equity—Where debtor bank retained possession of notes, equity will not require
transfer of title to notes by bank receiver in accordance with parties' intention to
injury of third parties.

(U. S. D. C. 1928.) Where debtor bank remained in possession of notes,
equity will not exercise its power to require that to be done which parties
intended should be done under contract to sell and discount notes, by
transferring title to notes by receiver of bank, after it became insolvent,
to injury of third parties. (Ib.)
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DEPOSIT OF PUBLIC FUNDS

On insolvency of national bank, secured creditor may receive dividends on claim,
without credvting security or collections made therefrom.

(U. S. C. C. A. 1928.) In distribution of assets of insolvent national bank,
secured creditor may prove and receive dividends on face of claim, at
time of declaration of insolvency, without crediting either security or
collections made therefrom after such declaration, subject always to
proviso that dividends must cease when claim has been paid in full.
(American Surety Co. of New York v. De Carle County Treasurer, et aL,
25 Fed. Rep., 2d series, 18.)

In distributing assets of insolvent national bank, dividends must be paid to all cred-
itors ratably, apportioned according to claims.

(XL S. C. C. A. 1928.) In distributing assets of insolvent national bank,
dividends must be paid to all creditors ratably, payments must be made
according to some uniform rule, and claims against bank must necessarily
be made basis of apportionment. (Ib.)

Principal and surety—Execution of contract of suretyship raises implied contract
that principal will indemnify surety for payments to creditor.

(XL S. C. C. A. 1928.) When contract of suretyship is entered into, there
arises, in absence of express agreement, implied contract that principal
will indemnify surety for payments made to creditor in compliance with
contract of suretyship, and such implied contract arises immediately on
execution of contract of suretyship. (Ib.)

Surety indemnifying county for part of loss on national bank's insolvency held not
entitled to any payment from bank till county's claim was satisfied.

(U. S. C. C. A. 1928.) Surety for national bank to indemnify county for
loss by deposit of public moneys, which was required in compliance with
such contract to pay to county amount of bond, which did not cover all
of county's losses on bank's insolvency, held not entitled to any payment
from bank until county's claim was satisfied in full. (Ib.)

Withdrawal of city funds by bank cashier as city treasurer immediately preceding
bank's suspension of business held void. {12 U. S. C A. § 91.)

(U. S. C. C. A. 1928.) Under Revised Statutes, section 5242 (12 XL S. C. A.
§ 91), action of cashier of bank, who was also city treasurer in removing
city funds immediately preceding suspension of business, held void, pre-
cluding subsequent recovery by surety against receiver securing return
of such funds. (American Surety Co. of New York v. Jackson, 24 Fed.
Rep., 2d series, 768.)

City can not claim any preference as to funds deposited in bank creating relation
of debtor and creditor.

(XL S. C. C. A. 1928.) Where relation of debtor and creditor exist between
city and bank relative to deposit of city funds, neither city nor those
claiming under it can claim any preference over general creditors. (Ib.)

City may recover deposits made in violation of law from bank's receiver, if not thereto-
fore paid out or dissipated.

(XL S. C. C. A. 1928.) Where deposits of city funds are made by city-
treasurer in violation of State law, bank becomes a trustee, and city or
those claiming under it may recover amount of trust fund from bank's
receiver unless theretofore paid out or dissipated. (Ib.)

Surety becoming subrogated to rights of city may recover fwids unlawfully deposited
by city treasurer. {Idaho Laws 1921, c. 256, superseding Idaho Laws, 1893,
P. in.)

(U. S. C. C. A. 1928.) Where cashier of bank in capacity of city treasurer
deposited city funds in bank, not furnishing bond required by Idaho
Laws of 1921, chapter 256, superseding Idaho Laws of 1893, page 111,
the funds were deposited in violation of laws of State, authorizing recov-
ery by surety becoming subrogated to rights of city and treasurer as
against bank and receiver. (Ib.)
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On proof that trust funds came into hands of receiver, bank has burden of proving
wrongful misappropriation or criminal use of funds.

(U. S. C. C. A. 1928.) Where surety subrogated to rights of city and city
treasurer to recover deposit of city funds as a trust fund proved that sum
came into hands of receiver when bank suspended, burden was on bank
to prove that such trust funds or part of them were in fact wrongfully
misappropriated or criminally used, there being a presumption that trust
funds have not been so wrongfully misapplied or criminally used by
officers. (Ib.)

City treasurer will be presumed to have deposited only cash as bearing on question of
augmentation of funds.

(U. S. C. C. A. 1928.) In suit by surety, subrogated to rights of city and
city treasurer to recover trust funds from insolvent bank, it will be pre-
sumed, in absence of proof to the contrary, that city treasurer obeyed
law and deposited nothing but cash or equivalent of cash, as bearing on
question as to whether there was augmentation of funds in bank. (Ib.)

Surety discharging liability on bond securing county deposits held entitled to partici-
pate with general creditors in future dividends to full amount of payment.

(U. S. D. C. 1927.) Where surety discharged its liability under bond secur-
ing county deposits in insolvent bank, it was entitled to have its claim
allowed by bank's receiver for full amount of its payment on bond and
to participate with general creditors in all unpaid and future dividends.
(United States Fidelity & Guaranty Co. v. McClintock et al., 26 Fed.
Rep., 2d series, 944.)

Subrogation—As respects subrogation, sureties on county treasurer's bond held not
"volunteers" in paying deficiency on insolvency of depositary on commissioner's
representations that treasurer violated duties. (Comp. St. Wyo. 1920, § 2968.)

(U. S. D. C. 1927.) Where sureties on county treasurer's official bond paid
deficiency due to county on insolvency of bank in which county funds
were deposited on county commissioner's demand therefor and representa-
tions that treasurer violated his duties in failing to have collateral put
up by bank in lieu of depositary bonds approved by county commissioners
as required by Compiled Statutes, Wyoming, 1920, section 2968, sureties
were not "volunteers" as respects their right to subrogation to rights
of county. (Ib.)

Subrogation—Debt must be fully paid before right of subrogation exists.
(U. S. D. C. 1927.) A debt must be fully paid before the right of subroga-

tion exists. (Ib.)
Subrogation—Sureties on bond of insolvent county depositary held entitled to sub-

rogation to county's rights, where sureties' payments plus bank's dividend paid
county's claim in full.

(U. S. D. C. 1927.) Under law of Wyoming making county treasurer, in
depositing county funds in designated depositaries approved by governing
board, mere agent of county which is creditor of the depositary, held that
on insolvency of depositary bank its sureties making payment to county
were entitled to subrogation to rights of county to future dividends on
county's claim and to collateral security in proportion as their payments
went to discharge bank's debt to county, where their payments on bonds
plus dividend paid by bank made county whole. (Ib.)

Subrogation—Surety on bond securing county deposits held entitled to allowance
of claim on indemnity agreement and to subrogation to county's rights against
insolvent bank.

(U. S. D. C. 1927.) Surety on bond securing county deposit in insolvent
bank was entitled to allowance of its claim on bank's agreement to indem-
nify it and participate in dividends as general creditor and also to right
of subrogation to county's claim against bank for amount paid on bond.
(Ib.)

Insolvent depository's surety, having paid bond which, with dividends, satisfied
State's claim, held entitled, under indemnity agreement, to participate with other
creditors.

(U. S. D. C. 1928.) Surety on bond of bank as depository of State funds
having paid amount of bond on bank's insolvency, which payment, with
dividends paid to State treasurer by bank's receiver, entirely satisfiedDigitized for FRASER 
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State treasurer's claim, held entitled to prove its claim on bank's indemnity
agreement and to share pro rata with other creditors for amount paid to
State treasurer, in absence of any intervening equities, against any claim
that this resulted in double payment of bank's debt. (Maryland Casualty
Co. v. Foutz, 27 Fed. Rep., 2d series, 423.)

Judgment—Judgment denying surety's participation in dividends of insolvent deposi-
tory held not res judicata against surety after creditor was fully paid.

(U. S. D. C. 1928.) Judgment that surety on bond of insolvent bank as
depository of State funds was not entitled to subrogation to rights of
State treasurer against bank, or to otherwise participate in the distribution
of assets in receiver's hands, until State treasurer had been paid in full,
held not res judicata in surety's subsequent action against receiver, on
bank's agreement to indemnify it after entire claim of State treasurer
had been satisfied. (Ib.)

BANK ORGANIZED TO TAKE OVER ASSETS AND ASSUME LIABILITIES OF INSOLVENT
BANK

Bank, organized to take over assets of insolvent bank and assuming liabilities, with
certain exceptions, held liable on certificate within such exception.

(U. S. C. C. A. 1928.) Bank, incorporated as means of reorganization of
insolvent bank and taking over all of assets and assuming all liabilities,
with exception of certain certificates, in accordance with approval of State
court, after informal hearing on offer and without representation of holder
of certificate not assumed as liability, held liable for payment of such cer-
tificate, whether or not there was an implied promise on part of new bank
to pay obligation, since otherwise transaction constituted a fraud. (Secu-
rity State Bank of Miami, Okla., v. First Natl. Bank of Kansas City, Mo.,
26 Fed. Rep., 2d series, 237.)

Judgment—Judgment in former suit on same cause of action between same parties
is conclusive regarding every question determined or determinable.

(U. S. D. C. 1927.) Where second suit is on same cause of action and be-
tween same parties as first, judgment in first suit is conclusive in second
suit as to every question which was or might have been presented and
determined in first. (U. S. ex rel. Ray, U. S. Atty., v. Porter Commissioner
of Finance of Idaho, 24 Fed. Rep., 2d series, 137.)

Judgment—Test of identity of causes of action, as regards res judicata, is identity
of facts essential to maintain them.

(U. S. D. C. 1927.) Test of identity of causes, of action, as regards whether
judgment in one is bar to the other, is identity of facts essential to
maintain them. (Ib.)

Action—Party seeking to enforce claim must present to court all possible grounds of
recovery.

(U. S. D. C. 1927.) Party seeking to enforce claim, legal or equitable, must
present to court, either by pleading or proof, or both, all grounds on which
he expects judgment in his favor, and is not at liberty to split up his
demands, and prosecute by piecemeal, or present only portion of grounds
on which relief is sought, and leave rest to be presented in second suit, if
first fails. (Ib.)

Judgment—Judgment on demurrer is as effective as one rendered on proof, as regards
bar of another action.

(U. S. D. C. 1927.) An estoppel by judgment grows out of matter of sub-
stance, and not of form, and a judgment on demurrer is as conclusive as
one rendered on proof, and the question as to such judgment, when pleaded
in bar of another action, will be necessarily its legal identity with such
action. (Ib.)

Judgment—Judgment on motion to dismiss for lack of equity and insufficiency of
facts pleaded is bar to second suit covering same transaction between parties.

(U. S. D. C. 1927.) Judgment on motion to dismiss, based on ground of lack
of equity and insufficiency of facts pleaded, is bar to second suit covering
same transaction between parties. (Ib.)
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Judgment—Where only additional allegation in second suit to sustain preference
right to funds of insolvent bank was legal conclusion that bank committed act of
bankruptcy} decree in first suit barred second suit. (31 U. S. C. A. § 191.)

(U. S. D. C. 1927.) Where bill in second suit by United States against
State commissioner of finance to sustain preference right to funds of insol-
vent bank alleged same facts as were set forth in bill in first suit, with mere
additional allegation of legal conclusion that valuation of bank's assets was
insufficient to pay its debts, and that, because of insolvency and of com-
missioner's taking it over, bank committed an act of bankruptcy, within
meaning of Revised Statutes section 3466 (31 U. S. C. A. § 191), decree
in first suit, dismissing bill on ground of lack of equity and insufficiency of
facts pleaded, was bar to second suit, since it was a fact indispensable to
maintenance of both actions that bank was insolvent, or had committed
an act of bankruptcy. (Ib.)

INSOLVENT STATE BANKS

GEORGIA

Assessment and execution against owner of bank stock under State law were not
void because made by agent for superintendent of banks.

(U. S. C. C. A. 1928.) Assessment and execution against owner of shares of
capital stock of bank pursuant to acts Georgia, 1919, page 157, article 7,
section 9, were not void because made by agent for superintendent of
banks after determination by superintendent that an assessment was
necessary, since after fixing amount as to each stockholder by super-
intendent of banks, giving of notice and issuance of execution are matters
of detail that may be left to agent for actual performance. (Carmichael
et al. v. National Park Bank of New York et al., 28 Fed. Rep., 2d series,
691.)

IDAHO

Bankruptcy of bank, entitling Government to priority in deposits held shown, where
bank was administered by State officer, directors and stockholders acquiescing.
(31 U. 8. C. A. § 191.)

(U. S. D. C. 1928.) In suit by the United States to recover deposit by post-
master of postal funds in an insolvent bank, bankruptcy of bank was
shown where State officer was in possession administering its affairs by
virtue of affirmative action on part of governing body of institution, or
with acquiescence of board of directors and stockholders, within meaning
of Revised Statutes, section 3466. (31 U. S. C. A. § 191), entitling
United States to priority as to deposit therein; formal assignment of estate
of bank to State officer authorized to liquidate insolvent banking institu-
tions being unnecessary. (United States, ex rel. Ray, U. S. Atty., v. Ray,
Commissioner of Finance of Idaho, 24 Fed. Rep., 2d series, 709.)

Postal funds deposited by postmaster in State bank held udebts due United States,"
within priority statute. (31 U. S. C. A., §§ 191, 192; 39 U. S. C. A., §§ 46-48.)

(U. S. D. C. 1927.) Moneys derived from post-office business, deposited
by postmaster in State bank, though deposited at his own risk under
Revised Statutes, sections 3847, 3848 (39 U. S. C. A., §§ 47, 48), and
unpaid draft purchased by postmaster with such funds, held in view of
section 3846 (39 U. S. C. A., § 46), "debts due the United States," within
sections 3466, 3467 (31 U. S. C. A., §§ 191, 192), giving priority to debts
due United States in case of insolvency. (United States, ex rel. Ray,
U. S. Atty., v. Porter Commissioner of Finance of Idaho, 24 Fed. Rep.,
2d series, 139.)

Closing of bank and taking over control by State officer held voluntary assignment
for benefit of creditors, and uact of bankruptcy" within priority statute. (31
U. S. C. A.,%191.)

(U. S. D. C. 1927.) Where president and cashier of State bank, in which
moneys of United States were deposited, closed bank and allowed State
officer to take immediate charge, held that it constituted a voluntary
assignment for benefit of creditors, and hence there was committed an
act of bankruptcy, within meaning of Revised Statutes, section 3466
(31 U. S. C. A., § 191), thus making State officer trustee for United States,
and giving United States priority. (Ib.)Digitized for FRASER 
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United States—Statute giving debts due United States priority must be liberally
construed. (31 U. S. C. A., § 191.)

(U. S. D. C. 1927.) Revised Statutes, section 3466 (31 U. S. C. A., § 191),
giving debts due United States priority in cases of insolvency, must be
liberally construed. (Ib.)

Right of United States to priority of its debts in case of insolvency can not be governed
by State laws. (31 U. S. C. A., § 191.)

(U. S. D. C. 1927.) That assets of State bank, in which postal funds were
deposited, are being administered by commissioner under State law, does
not affect right of United States to priority, under Revised Statutes,
section 3466 (31 U. S. C. A., § 191), nor would United States, in asserting
its rights, be governed by State law or State courts. (Ib.)

Closing of bank by majority of directors and liquidation by State officer held an
uact of bankruptcy,}) within priority statute. (31 U. S. C. A., sec. 191.)

(U. S. D. C. 1927.) Where State bank, containing deposits of United States
money, was closed by majority of board of directors and taken over by
State officer for liquidation, held that it made a voluntary assignment
for benefit of creditors, and thereby committed an act of bankruptcy,
within meaning of Revised Statutes, section 3466 (31 U. S. C. A., sec. 191),
giving priority to debts due United States in cases of insolvency. (Ib.)

United States, having priority in State bank's funds, is entitled to injunction pre-
venting State officer, liquidating bank from making any payments until United
States is paid. (31 U. S. C. A., sec. 191.)

(U. S. D. C. 1927.) Where State officer, in charge of insolvent bank having
deposits of United States money, to which United States has priority
under Revised Statutes, section 3466 (31 U. S. C. A., sec. 191), paid other
creditors in preference to United States, latter is entitled to injunction
against further payments, and a personal judgment against State officer,
if funds are insufficient to satisfy claim of United States. (Ib.)

NEW HAMPSHIRE

State bank commissioner, winding up affairs of insolvent bank, acts as officer of
court. (Pub. Laws, N. H., 1926, c. 268.)

(U. S. C. C A. 1928.) State bank commissioner, in winding up affairs
of insolvent bank, under Public Laws, New Hampshire, 1926, chapter
268, does not act merely in an executive or administrative capacity, but
as an officer of the court in the nature of a receiver. (People's Trust
Co. et al. v. United States, 23 Fed. Rep., 2d series, 381.)

Courts—Pendency of proceeding in rem in State court bars suit in Federal district
court involving same subject matter, though United States is party.

(U. S. C. C. A. 1928.) Federal district court has no jurisdiction to enter-
tain bill to which United States is party, where prior suit involving
same subject matter is pending in State court, provided State court pro-
ceeding is in rem, or involves exercise of discretion or control over fund in
custody of commissioner, since exercise by another court of jurisdiction
over same res may defeat jurisdiction of court in which original action was
brought. (Ib.)

Courts—Stale court proceedings for liquidation of insolvent bank, and intervention
of United States therein to establish claim, held in rem, precluding subsequent
exercise of jurisdiction by Federal court in suit to establish priority. (Pub. Laws,
N. H., 1926, c. 268, sees. 13-15; 31 U. S. C. A., sec. 191.)

(U. S. C. C. A. 1928.) Equity proceeding, instituted against insolvent
bank by commissioners relating to its liquidation, under Public Laws,
New Hampshire, 1926, chapter 268, and intervention therein by United
States, looking to proof of claim under section 13, held proceeding in rem,
which deprived Federal court of jurisdiction in subsequent action in equity
bought by United States, under Revised Statutes, section 3466 (31 U. S.
C. A., sec. 191), to adjudicate priority of claim, after priority had been
denied in State court, notwithstanding sections 13-15 of chapter 268,
authorizing suit in nature of appeal after rejection of claim. (Ib.)
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State statute authorizing suit by creditor of insolvent hank after rejection of claim
merely permits suit in State court in nature of appeal. (Pub. Laws, N. H.y
1926, c. 268, sec. 15.)

(U. S. C. C. A. 1928.) Public Laws, New Hampshire, 1926, chapter 268,
section 15, relating to liquidation of insolvent banks in equity'proceed-
ings by commissioners, and authorizing suit on rejected claims within
six months, held to authorize proceedings in State court only in nature of
appeal, and not to permit commencement of suit in Federal district court,
in view of sections 13, 14. (Ib.)

Determination of priority of claims against insolvent bank is for superior court.
(Pub. Laws, N. H., 1926, c. 268, sec. 19.)

(U. S, C. C. A. 1928.) The bank commissioner has authority to allow
or reject a claim and report the same to superior court in proceedings for
liquidation of insolvent bank, under Public Laws, New Hampshire, 1926,
chapter 268, sections 13, 14, but no authority to pass on its priority;
questions of priority or order of payment are for determination of superior
court, on distribution under section 19. (Ib.)

State statute relative to distribution of assets of insolvent banks does not determine
order of claim given priority under Federal law. (Pub. Laws, N. II., 1926, c. 268,
sec. 29.)

(TJ. S. C. C. A. 1928,) Public Laws, New Hampshire, 1926, chapter 268,
section 29, relative to order of distribution of claims against insolvent
bank, does not determine order of distribution of claims, where claim is
given priority under Federal law, since Federal law is supreme. (Ib.)

Distribution of assets of insolvent bank is determined in connection with statute
governing distribution of property of insolvent persons. (Pub. Laws, N. II., 1926,
c. 268, sec. 29; c. 401, sec. 31.)

(U. S. G. C. A. 1928.) Public Laws, New Hampshire, 1926, chapter 268,
section 29, relative to order of distribution of proceeds of insolvent
bank must be construed with reference to provisions of chapter 401, sec-
tion 31, providing for distribution of proceeds of property of insolvent
persons. (Ib.)

Courts—// United States asserts claim against insolvent bank under State and
Federal statutes, granting priority, it may have question reviewed by United Stales
Supreme Court (31 U. S. C.A., sec. 191; Pub. Laws,N. H., 1926, c. 401, sec. 31.)

(U. S. C. C. A. 1928.) If United States asserts its right to priority of
claim against insolvent bank under Revised Statutes, section 3466 (31
U. S. C. A., sec. 191), and Public Laws, New Hampshire, 1926, chapter 401,
section 31, giving debts of United States priority, question may be reviewed
by the State supreme court, and ultimately by Supreme Court of United
States, on ground of Federal question, in case of denial of priority by State
courts. (Ib.)

OKLAHOMA

Where guaranty fund is not involved, State is not preferred creditor of insolvent bank,
but all creditors participate ratably. (Comp. St. Okl. 1921, §§ 4165-4167, 4175.)

(U. S. C. C. A. 1927.) Under Compiled Statutes, Oklahoma, 1921, sections
4165-4167, 4175, providing for winding up insolvent banks by State bank
commissioner and for a lien on bank's assets for benefit of bank depositors'
guaranty fund for payments therefrom, where guaranty fund is depleted
and no payments have been made, or will be made, therefrom to pay
unsecured depositors, State has no lien for benefit of such fund against
the assets of bank involved and is not a preferred creditor, but all creditors
are entitled to participate ratably in the distribution of the bank's assets.
(Mothersead, State Bank Com'r of Oklahoma, v. U. S. Fidelity & Guar-
anty Co., 22 Fed. Rep., 2d series, 644; Same v. New Amsterdam Casualty
Co., 22 Fed. Rep., 2d series, 654; Same v. Fidelity & Deposit Co. of Mary-
land, 22 Fed. Rep., 2d series, 654; Same v. American Surety Co. of New
York, 22 Fed. Rep., 2d series, 655.)

Courts—Decision of highest State court after rights and liabilities have accrued is
not binding on Federal courts as rule of decision.

(U. S. C. C. A. 1927.) Decision rendered by the highest State court after
rights and liabilities of parties under contracts involved in Federal court
suit have fully accrued is not binding on Federal courts as a rule of
decision. (Ib.)Digitized for FRASER 

http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1928



174 REPORT OF THE COMPTROLLER OF THE CURRENCY

Surety on depository bonds is entitled to participate ratably with unsecured depositors
on claims to which it became subrogated, where guaranty fund not involved. (Comp.
St. Okl. 1921, §§ 4165-4167, 4175.)

(U. S. C. C. A. 1927.) A surety on bonds securing deposits in an insolvent
bank which has paid secured deposits, is entitled under Compiled Stat-
utes, Oklahoma, 1921, sections 4165 -̂4167, 4175, to participate ratably
with unsecured depositors on the claims of the State, county, and cities
to which it became subrogated, where State depositors' guaranty fund
was not involved. (Ib.)

Insolvent banks, surrendering assets to bank commissioner, made assignment and
committed bankruptcy, within statute giving priority to claims of United States.
(Comp. St. Okl. 1921, §§ 4128, 4133; 31 U. S. C. A. §§ 191, 193; bankr. act,
§ 3a [4], as amended February 5, 1903, § 2 [11 C7. 8. C. A. § 211)

(U. S. C. C. A. 1927.) Banks which were insolvent, in that their assets
were less than their liabilities, and which voluntarily at informal directors'
meeting surrendered their assets to State bank commissioner for liquida-
tion, under Compiled Statutes, Oklahoma, 1921, sections 4128, 4133,
thereby made a voluntary assignment of their property within Revised
Statutes, United States, section 3466 (31 U. S. C. A. § 191), and committed
an act of bankruptcy, within bankruptcy act, section 3a (4), as amended
by act February 5, 1903, section 2 (11 XL S. C. A. § 21), and claims of
United States on its deposits had priority under Revised Statutes, sections
3466, 3468 (31 U. S. C. A. §§ 191, 193), to which surety on depository
bonds was subrogated on payment of claims. (Ib.)

Bank organized under Oklahoma laws has all powers of ordinary corporation, except
as expressly limited. (Comp. St. Okl. 1921, § 4114-)

(U. S. C. C. A. 1927.) Under Compiled Statutes, Oklahoma, 1921, section
4114, a bank organized under the laws of Oklahoma has all of the powers
of an ordinary corporation, except in so far as its powers are expressly
limited by other sections of the State banking laws. (Ib.)

Bank commissioner held not entitled to avoid as ultra vires insolvent banks9 pledge of
securities to indemnify surety on depository bonds under fully executed contracts.
(Comp. St. Okl. 1921, %%4114, 5161, 5727, S606.)

(U. S. C. C. A. 1927.) Where insolvent banks received benefit of depository
bonds of surety company, with which they had pledged securities to indem-
nify it against loss on such bonds, held that, under Compiled Statutes,
Oklahoma, 1921, sections 4114, 5161, 5727, 8606, State bank commissioner
in charge of liquidation could not avoid contracts of pledge on ground
they were ultra vires, since securities pledged were held by surety in trust
for obligees, and in view of fact that securities could have been pledged
directly to the State or municipality for public deposit, and that surety
in such case would have been subrogated thereto. (Ib.)

Surety on depository bonds held entitled to 6 per cent interest on deferred payments
on claims respecting which it was entitled to ratable participation with unsecured
creditors.

(U. S. C. C. A. 1927.) In suit by surety on bonds given to secure deposits
in insolvent banks against State bank commissioner for ratable distribu-
tion of secured deposits with unsecured deposits, decree for surety, on
claims which it was adjudged to be entitled to participate in ratably with
unsecured creditors, properly allowed 6 per cent interest on deferred
dividend payments from dates like dividends were paid to unsecured
depositors. (Ib.)

Surety on bonds securing United States deposits in insolvent banks held entitled to
interest at rate banks contracted to pay United States. (31 U. S. C. A. §§ 191,
193.)

(U. S. C. C. A. 1927.) Surety on bonds securing deposits in insolvent banks
adjudged to be entitled to priority under Revised Statutes, sections 3466,
3468 (31 U. S. C. A. §§ 191, 193), by subrogation to claims of United
States on its deposits, held properly allowed interest at rate which banks
contracted to pay United States. (Ib.)
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INSURANCE

Insurance—Evidence held to show that incorporated society was not suable on in-
surance binder as treasurer of unincorporated underwriting syndicates.

(U. S. D. C. 1927.) Evidence held to show that incorporated society,
known as Lloyd's, was not suable on insurance binder as treasurer of
unincorporated underwriting syndicates, under General Associations
Law, New York, (Bobe v. Lloyd's et al., 27 Fed. Rep., 2d series, 340.)

INTEREST AND USURY

Usury—Under New York law, corporation borrovjing money may lawfully agree to
pay 1% per cent per month as commission, in addition to 6 per cent annual
interest.

(U. S. C. C. A. 1927.) There is nothing to prevent corporation borrowing
money from making agreement to pay 6 per cent annual interest on loan
and additional sum of 1J^ per cent per month as so-called commission,
since New York statute provides that no corporation shall interpose
defense of usury. (In re International Raw Material Corporation.
Appeal of Wormser & Co., 22 Fed. Rep., 2d series, 920.)

Usury—Under New York law neither corporation, those succeeding to its rights
nor sureties may object to agreement for borrowing money because of usury.

(U. S. C. C. A. 1927.) Neither corporation, nor those who may succeed to
its rights, nor its sureties may be heard to object to bargain for borrowing
of money because of usury, since New York statute provides that no
corporation shall interpose such defense, and such statute in effect repeals
usury clause, so far as corporation's contracts are concerned. (Ib.)

Bankruptcy—Corporate contracts to pay excessive interest should not be disturbed,
in absence of fraud or duress, by bankruptcy court having custody of collateral
security.

(U. S. C. C. A. 1927.) Corporate contracts to pay more than statutory
rate of interest should be left to agreement of parties, and not disturbed,
in absence of fraud or duress, by court of bankruptcy having custody of
fund which is collateral security for performance of agreement. (Ib.)

Borrower's agreement to pay legal expenses incurred by bank in enforcing lien against
collateral security held legal.

(U. S. C. C. A. 1927.) Agreement by borrower to pay legal expenses
incurred by bank in enforcing lien against collateral security or in ob-
taining advice as to its enforcement held not illegal. (Ib.)

Evidence—Where agreement for loan provided for u additional commissions,17

parol evidence held admissible to prove rate of such commissions.
(U. S. C. C. A. 1927.) Where contract for loan of money made provision

for interest, and for additional compensation as " additional commis-
sions,'' parol evidence held admissible to prove rate of such com-
missions, notwithstanding provision that parties had embodied all their
understandings in writing. (Ib.)

Bankruptcy—Where creditor was without knowledge of insolvency, agreement that
collateral should be security for amount advanced, with interest, held not forbidden.

(U. S. C. C. A. 1927.) Agreement, in contract for loan, that collateral
should be security for amount advanced, with interest, as well as for
payment of commissions and necessary expenses of attorneys, held not
forbidden by bankruptcy act, section 67d (11 U. S. C. A., sec. 107),
where claimants had no knowledge of borrower's insolvency when they
made advances. (Ib.)
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JURISDICTION

CROSS REFERENCES
Insolvency and receivers:

Jurisdiction in suits by or against receivers 159
When action removable to Federal court 161

Courts—Conformity to practice of State courts is subject to jurisdictional limitations
imposed by Federal Constitution and laws and to statutes regulating procedure.
(28 U. S. C. A., sec. 724-)

(U. S. D. C. 1928.) Conformity of Federal district courts to practice in
State courts, prescribed by Revised Statutes section 914 (28 U. S. C. A.,
sec. 724), is subject to jurisdictional limitations imposed by Constitution
and laws of the United States and to statutes regulating procedure in
district courts. (Lowry&Co. (Inc.) v. National City Bank of New York,
28 Fed. Rep., 2d series, 895.)

Parties—Statute permitting third parties to be brought into litigation should be
liberally interpreted. {Civil practice act N. Y., sec. 193, subds. 2, 4-)

(U. S. D. C. 1928.) Civil practice act N. Y., section 193, subdivisions 2, 4,
permitting third parties to be brought in by supplemental summons in
order to fully determine rights of parties before the court, is remedial in its
purpose and should be liberally applied and interpreted. (Ib.)

Courts.—New York hank, sued on letter of credit by Delavmre corporation, held
entitled to join Louisiana and Delaware corporation as guarantors, since joinder
did not defeat jurisdiction of Federal court. (Civil practice act N. Y., sec. 193,
subds. 2, 4>)

(U. S. D. C. 1928.) In action by Delaware corporation against bank located
in New York for bank's failure to pay certain drafts drawn under letter of
credit, in which bank sought to join two other corporations, one of which.
was a Delaware corporation and the other a Louisiana corporation, as
guarantors, under civil practice act N. Y., section 193, subdivisions 2, 4,
joinder of additional defendants held permissible, as not depriving court
of jurisdiction by withdrawing diversity of citizenship, since the guarantors
were not necessary parties to the original litigation, and diversity of citizen-
ship existed as to the separate controversy. (Ib.)

Courts.—Jurisdiction of Federal court arising from diversity of citizenship is not
defeated by joining formal or unnecessary parties.

(U. S. D. C 1928.) District courts of United States have original jurisdic-
tion, if all parties on one side are of citizenship adverse to those on the
other, and jurisdiction can not be defeated by joining formal or unneces-
sary parties. (Ib.)

LIQUIDATION

Removal of causes—National bank, in course of voluntary liquidation, retained
status as i( citizens of State,71 with power to sue, as regards removal for diversity of
citizenship. (Jud. Code, § 24 (16); 28 U. S. C. A., § 41 (16).)

(U. S. C. C. A. 1928.) National bank assigning notes, which at time of
suit thereon was in course of voluntary liquidation, retained'status as
resident and citizen of State with power to sue and be sued, within meaning
of Judicial Code, section 24 (16) (28 U. S. C. A., § 41 (16)),' permitting
removal of causes for diversity of citizenship. (Steward v. Atlantic
National Bank of Boston, 27 Fed. Rep., 2d series, 224.)

NEGOTIABLE PAPER

CROSS REFERENCES
Checks ___ 135
Collections '__ 140
Exchange—Foreign and domestic—Letter of credit 144
Bills and notes—Place where notes are dated is only prima facie evidence that notes

were executed there, and such evidence may be overcome by parol proof.
(U. S. C. C. A. 1928.) Place at which notes are dated, while affording prima

facie evidence that notes were executed there, is not conclusive, and such
evidence may be overcome by parol proof that notes were actually executed
elsewhere. (Steward v. Atlantic National Bank of Boston, 27 Fed. Rep.,
2d series, 224.)Digitized for FRASER 
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Limitation of actions—Notes executed and delivered to Arizona agent of Massa-
chusetts bank, accepting bale receipts for cotton given as collateral, and giving
immediate cash or credit through drafts paid in Massachusetts, were executed in
Arizona as regards limitation. (Laws Ariz. 1917, c. 76, § 2, amending Civ.
Code 1913, par. 714; Civ. Code 1913, par. 713 (3).)

(U. S. C. C. A. 1928.) Where Massachusetts bank, through its agent in
Arizona, offered to loan money on cotton, and maker of note indorsed and
delivered bale receipts and executed notes in Arizona, drawing drafts on
Massachusetts bank, which notes and drafts were approved by the agent,
maker receiving immediate cash or credit, notes were executed in Arizona,
and not in Massachusetts, though drafts were paid in Boston and the notes
were dated there, and therefore Laws of Arizona, 1917, chapter 76, section
2, amending Civil Code, 1913, paragraph 714, providing six-year limitation
period for contracts in writing executed within Arizona, was applicable,
and not paragraph 713 (3), Civil Code, 1913, limiting suits on foreign
contracts to four years. (Ib.)

Bills and notes—Place of payment named in note, or place where money is advanced,
does not necessarily determine place of note's execution.

(U. S. C. C. A. 1928.) Naming of place of payment of note does not deter-
mine place of execution, and advance of money to the maker is not an
essential part of the execution of the obligation, in determining where
execution took place. (Ib.)

Limitation of actions—Where notes covering freight on cotton pledged were signed
and delivered to Massachusetts bank's Arizona agent, under agreement that payee
should fill in amount of freight, notes were executed in Arizona, as regards limitation.
(Laws Ariz. 1917, c. 76, '§ 2, amending Civ. Code 1913, par. 714; Civ. Code
1913, par. 713 (3).)

(U. S. C. C. A. 1928.) Where notes given Massachusetts bank for payment
of freight of cotton pledged as collateral security were executed in blank,
under agreement that the payee should fill in the amount of freight which
was to be advanced by the bank in Massachusetts, notes must be treated
as executed at time they were signed and delivered to agents in Arizona,
and were executed there as regards determination of applicable statute of
limitations, under Laws of Arizona, 1917, chapter 76, section 2, amending
Civil Code 1913, paragraph 714, Civil Code 1913, paragraph 713 (3). (Ib.)

National bank may lend money on collateral security in another State. (12 U. S.
C. A., §§ 372, 373.)

(U. S. C. C. A. 1928.) National bank located in one State may lend money
on collateral security in another State without violation of Federal banking
laws. (12 U. S. C. A., §§ 372, 373.) (Ib.)

National bank held authorized to purchase commercial paper and sue thereon as
assignee. (12 U. S. C. A., sec. 24.)

(U. S. C. C. A. 1928.) National bank may purchase commercial paper, and
sue on paper so purchased, under Revised Statutes, section 5136 (12 U. S.
C. A., §24), giving national banks authority to loan money and exercise
incidental power necessary to carry on business of banking, by discounting
and negotiating bills and notes. (Ib.)

National bank organized in another State held not ilforeign corporation," within
requirements that foreign corporation secure permit to do business; "foreign
country." (Const. Ariz., art. 14, §§ 5, 17; Civ. Code 1913, Ariz., pars.
2226-2228, 2230.)

(U. S. C. C. A. 1928.) National bank organized in State of Massachusetts
held not "foreign corporation," required to secure permit to do business in
State of Arizona as condition precedent to maintaining suit there under
Constitution of Arizona (art. 14, sees. 5, 17, Civ. Code 1913, Ariz., pars.
2226-2228, 2230), relating to companies incorporated under the laws of
any other State, Territory, or any foreign country, bank not being foreign
corporation and "foreign country" meaning country exclusively within
sovereignty of foreign nation, and without the sovereignty of the United
States. (Ib.)
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Constitutional law—In absence of unmistakably clear language of statute, State's
assumption of regulatory power over national agencies will not be found,

(U. S. C. C. A. 1928.) In absence of unmistakably clear language in statute,
it will not be found that State has attempted to exercise regulatory power
over national agencies established in aid of governmental purposes. (Ib.)

Purchaser of note was chargeable with notice of fraud about which maker knew
nothing.

(U. S. C. C. A. 1928.) An experienced banker, purchasing a note with full
knowledge of the transaction by which it was obtained and of the fact
that the person who obtained it was untrustworthy, was chargeable with
notice of fraud about which the maker knew nothing. (Mutual Inv. Co. v.
Shull, 28 Fed. Rep., 2d series, 830.)

Purchaser having actual notice or willfully disregarding facts available impeaching
note's validity, and acting in bad faith, can not recover.

(U. S. C. C. A. 1928.) While purchaser of note for value before maturity
owes maker no duty of making active inquiry into its origin or considera-
tion, if he had actual notice of facts, or willfully disregarded facts available,
that impeached its validity, and acted in bad faith, he can not recover.
(Ib.)

Appeal and, error—Bad faith of purchaser of note on evidence raising issue is ques-
tion for jury, with whose decision appellate court can not interfere.

(U. S. C. C. A. 1928.) There being evidence making an issue on the question
of bad faith of purchaser of note, the question is one of fact for the jury,
and the court on appeal can not interfere with jury's decision. (Ib.)

Bills and notes—Finding of bad faith in purchase of notes held justified by evidence,
(U. S. C. C. A. 1928.) Finding that in purchase of notes purchaser acted

in bad faith held justified by the evidence. (Ib.)
Bills and notes—Purchaser of notes with knowledge of condition of payment in con-

tract under which they were given can not recover thereon, condition not being
satisfied.

(U. S. C. C. A. 1928.) Purchaser of notes which he got payee to have exe-
cuted by maker in substitution for originals, which by terms of contract
of sale of land under which they were given, and of which he had knowledge,
were not unconditional promises to pay, but were dependent on consumma-
tion of the contract by seller and payee reselling the land at a profit for
the maker, could not recover on them; such condition not having been
satisfied. (Ib.-)

Appeal and error—Sufficiency of agreed facts to support judgment is reviewable,
though neither finding nor declaration of law is requested.

(U. S. C. C. A. 1928.) When case is tried upon agreed stipulation of facts,
sufficiency of facts to support the judgment is open to review on writ of
error, though no finding or declaration of law was requested. (Kirkman
v. Farmers' Sav. Bank of Boyden, Iowa, 28 Fed. Rep., 2d series, 857.)

Frauds, statute of—Oral agreement, whereby bills receivable were transferred and
credit given transferor bank with understanding that transferee bank should return
bills for credit at maturity, held valid.

(U. S. C. C. A. 1928.) Oral agreement, whereby one bank turned over to
another certain bills receivable, for which it was to receive credit for the
face amount of the bills, and under which the transferee bank was to
receive 6 per cent interest while it carried the bills, returning them for
credit of face amount plus interest in case of any objection to the paper
and on maturity, held valid, since transferor bank received direct and
substantial benefits. (Ib.)

Transferee bank's return of notes transferred under agreement, entitling transferee to
credit on returning them on maturity, created debt in transferee's favor.

(U. S. C. C. A. 1928.) Under agreement, whereby bills receivable were
transferred from one bank to another and credit given transferor with
understanding that the bills should be returned on maturity and that
original transferee bank " would then be entitled to credit for the amount
of the same plus 6 per cent interest," transferee's bank return of notes
transferred to it pursuant to the agreement created debtor and cred-
itor relation in its favor to the face amount of the paper plus 6 per cent
interest. (Ib.)Digitized for FRASER 
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Novation—Original creditor must release original debtor to constitute "novation."
(U. S. C. C. A. 1928.) One of the indispensable requisites of a "novation"

is that the original creditor shall release the original debtor. (Ib.)
Novation—Acceptance by transferor bank of renewal note payable to transferee of

original note did not alone discharge transferor from liability to transferee on
original note.

(U. S. C. C. A. 1928.) Where payee bank transferred note and on its
retransfer on maturity became liable for face value thereof to transferee
bank, its liability was not discharged by its acceptance of new note payable
to transferee bank, where it was not shown that the transferee bank
intended to discharge its transferor. (Ib.)

Novation—Transferor bank accepting renewal note had burden to prove novation,
releasing it from liability to transferee of original note.

(U. S. C C. A. 1928.) Transferor bank, which on retransfer to it of note
at maturity became liable for amount thereof to its transferee, had burden
to prove that its acceptance of renewal note constituted novation, reliev-
ing it from liability to its transferee on the original note. (Ib.)

Novation—Liability of transferor bank on note returned from transferee bank under
agreement for carrying notes held not discharged by taking renewal note transferred
under same agreement.

(U. S. G. C. A. 1928.) Where bank, under agreement for transfer of its bills
receivable and for their return at maturity, procured renewal note which
it sent to transferee bank after return of original note at maturity, under
which transferor bank became liable to transferee for face of the old note,
the obligation of the transferor bank on the old note was not discharged,
since the renewal note was transferred under the same agreement and
transferee's acceptance thereof did not indicate intent to release the
transferor. (Ib.)

Court properly found under evidence that renewal note procured by transferor bank
was governed by oral agreement for transfer of notes under which transferee received
credit on returning them at maturity.

(U. S. C C. A. 1928.) Wn e r e bank transferred note under agreement for
its return at maturity, giving transferee credit, and after the return of the
original note took a renewal note payable to the transferee bank which
was also transferred, and where transferee bank returned the renewal note,
demanding credit for face amount with 6 per cent interest under the
agreement, and not for 7 per cent, which the note bore, and transferor
bank kept renewal note without denying liability, court properly found
that the renewal note was governed by the provisions of the oral agree-
ment between the banks under which the transferor bank was to pay the
amount of notes and interest on their return at maturity. (Ib.)

Transferee bank, entitled to credit on returning notes to transferor, could set off debt
against collection items.

(U. S. C. C. A. 1928.) Where bank to which notes were transferred became
entitled on their return to credit from transferor bank, transferee was
entitled to make set-off of the amount against collection items due trans-
feror. (Ib.)

Appeal and error—Defenses argued for first time on appeal will not be considered.
(U. S. C. C. A. 1928.) Defenses, not presented to the trial court, but argued

for the first'time on appeal, are too late, and will not be considered by
the circuit court of appeals. (Toll v. Monitor Binding & Printing Co.,
26 Fed. Rep., 2d series, 51.)

Appeal and error—Objections to instructions urged first on appeal will not be con-
sidered.

(U. S. C. C. A. 1928.) Objections to instructions of trial court urged for
the first time on appeal will not be considered. (Ib.)

Evidence—Evidence of experts based on comparison of handwriting, though not very
reliable, is admissible for what it is 'worth.

(U. S. C. C. A. 1928.) In action on note against accommodation indorser,
one of defenses being that defendant's name was forged, evidence of
experts based on comparison of handwriting, though unsatisfactory and not
very reliable, was properly admitted for what it was worth. (Ib.)Digitized for FRASER 
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Bills and notes—Whether accommodation indorsees name was forged held question
for jury under the evidence.

(U. S. C. C. A. 1928.) In action on note against accommodation indorser,
one of defenses being that defendant's name was forged, evidence held
sufficient to go to jury on question of forgery. (Ib.)

Bills and notes—Notary public, who was also assistant teller of holder bank, held
authorized to demand payment of note. (Gen. St. Kan. 1915, sec. 673-3.)

(U. S. C. C. A. 1928.) Notary public, who was also assistant teller of bank
which was holder of note, held authorized, under General Statutes, Kansas,
1915, section 6733, to demand payment of note. (Ib.)

Bills and notes—Facts held to show sufficient exhibition of note to maker on demand-
ing payment (Kansas Negotiable Instruments Law (Gen. St. 1915,. sec.
6601).)

(U. S. C. C. A. 1928.) Where notary public and assistant teller of bank
holding note called at office of maker to demand payment, and took
matter up with party in charge of office, and stated to such party that
he "had note here," there was a sufficient exhibition of note in compliance
with Kansas Negotiable Instruments Law (Gen. St. 19155 sec. 6601). (Ib.)

Bills and notes—NotaryTs official seal attached to certificate of protest of note is
sufficient prima facie proof of its authenticity.

(XL S. C. C. A. 1928.) In the absence of impeachment thereof, the official
seal of a notary public attached to the certificate of protest of promissory
note for nonpayment is sufficient prima facie proof of its authenticity.
db.)

Bills and notes—Under general law, indorsement is necessary to maintain negotia-
bility and to transfer free from equities.

(U. S. C. C. A. 1928.) Under the general law of negotiable instruments,
indorsement is necessary to maintain negotiability and to transfer free
from equities-, although under Kansas Negotiable Instruments Law (Gen.
St, 1915, sec. 6553), a holder might possibly be one for value where there
had been nothing more than the delivery of the note. (Ib.)

Bills and notes—Indorsement is presumed to have been made before maturity, when
note is in hands of third party.

(U. S. C. C. A. 1928.) When a negotiable promissory note is in the hands
of a third party, the presumption will apply that indorsement was made
before maturity. (Ib.)

Bills and notes—Evidence held to show that bank from whom plaintiff indorsee took
note back on suing accommodation indorser was bona fide holder for value.

(U. S. C. C. A. 1928.) In action on note by indorsee, which had taken it
back from bank against accommodation indorser, evidence held to show
that bank acquired note in due course before maturity for value, and was
a bona fide holder, unaffected by any infirmity in it entitling bank, even
after note was overdue and dishonored, to transfer as good a title as it
held. (Ib.)

Bills and notes—One taking negotiable note from bona fide holder occupies same
position as transferor, notwithstanding actual notice of defenses.

(U. S. C. C. A, 1928.) Though generally indorsement of negotiable paper
after maturity transfers legal title subject to all defenses of which overdue
character of paper gives notice, an exception thereto exists where holder
takes from the bona fide holder, in which case he occupies same position
as his transferor, notwithstanding subsequent holder has actual notice of
defenses, was a purchaser after maturity, or is not a purchaser for value.
(Ib.)

Bills and notes—One taking note from bona fide holder for value before maturity
may recover of accommodation indorser, though knowing of accommodation in-
dorsement.

(XL S. C. C A. 1928.) Where bank was bona fide holder of note before
maturity for value, party taking note from bank after maturity could
recover against accommodation indorser, even though it had known of
accommodation indorsement. (Ib.)
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Bills and notes—Payee of note participating in infirmity can not escape result by
purchase back from bona fide holder.

(U. S. C. C. A. 1928.) A payee of a note, who participates in any infirmity
thereof, can not escape result of such infirmity by indorsing note to a
bona fide holder from whom he may subsequently purchase it back. (Ib,)

Bills and notes—Taking back of note by indorsee after maturity did not make note
subject to same defense that accommodation maker could assert against original
payee.

(U. S. C. C. A. 1928.) That indorsee suing accommodation indorser took
note back from bona fide holder for value, after maturity, whether merely
to take up an obligation or taking an assignment of holder's right to sue,
did not make note subject to same defense of want of consideration that
accommodation indorser coulci assert if suit had been brought by original
payee. (Ib.)

Courts—Statutes of State where contract is made must be considered in construing
contract.

(U. S. C. C. A. 1928.) Though decisions of United States courts are not
controlled by decisions of State courts on a question of general commercial
paper, the statutes of the State where the contract in question was made
must be recognized and considered in construing the same. (Ib.)

Bills and notes—Indorsee taking note back from bona fide holder for value could
recover of accommodation indorser, though knowing of accommodation indorse-
ment at time of taking note. {Gen. St. Kan. 1915, §§ 6553, 6556, 6585.)

(U. S. C. C. A. 1928.) Where indorsee took back note from bank which
had acquired note in due course before maturity for value, and was a
bona fide holder, value having been given on each transfer of note both
before and after maturity, held that, under General Statutes, Kansas,
1915, sections 6553, 6556, 6585, indorsee had all rights of bank in respect
to all parties who had become such prior to such time, and, in suit by
indorsee against accommodation maker, it was immaterial that indorsee
at time of taking instrument knew of such accommodation indorsement.
db.)

Bills and notes—Defense of want of consideration held not available to accommoda-
tion indorser sued by indorsee taking note back from holder after maturity.

(U. S. C. C. A. 1928.) Even though action of indorsee of note in taking it
back from holder after maturity opened door to equitable defenses in
note, want of consideration between accommodation indorser and the
original payee was not such a defense, since there was no consideration or it
would not have been an accommodation indorsement. (Ib.)

Bills and notes—Evidence held not to sustain claim that indorsee knew when it
took back note after maturity thai accommodation indorser claimed it to be forgery.

(U. S. C. C. A. 1928.) In action on note by indorsee taking it back from
holder after maturity against accommodation indorser, evidence held
not to sustain claim that indorsee knew when it took back note that ac-
commodation indorser claimed it to be a forgery. (Ib.)

Bills and notes—Evidence that accommodation indorser sued on note had agreed
with his employees not to sign note as indorser was not competent or material.

(U. S. C. C. A. 1928.) In action on note against accommodation indorser,
evidence that defendant had agreed with his employees not to sign notes
was properly excluded as incompetent and immaterial. (Ib.)

Commerce—Interstate contract of sale can not be rendered invalid by state statute.
{Rev. Si. Tex. 1925, arts. 7426, 7437.)

(U. S. C. C. A. 1928.) A transaction by which a manufacturer in Illinois
sold and shipped to a purchaser in Texas articles to be given away as
premiums on sale of other merchandise is interstate, and is not affected
by Revised Statutes, Texas, 1925, articles 7426, 7437, making such trans-
actions invalid. (Hughes Bros. Mfg. Co. v. Cicero Trust & Savings
Bank, 24 Fed. Rep., 2d series, 199.)

Bills and notes—Note in hands of innocent holder for value is not invalid, because
given in settlement of an illegal transaction.

(U. S. C. C. A. 1928.) In the absence of a statute making it so, a note in
the hands of an innocent holder for value is not invalid, because given in
settlement of a transaction illegal under the laws of a State. (Ib.)Digitized for FRASER 
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Bills and notes—Capital furnished partner by copartner held sufficient consideration
for note for less than half of past and future losses.

(U. S. D. C. 1928.) Capital furnished partner by copartner to continue
business held sufficient consideration to support note, executed by former
partner and his father, for half of past and future losses, which exceeded
amount of note. (In re Lazarus, 24 Fed. Rep., 2d series, 824.)

Insurance—Insurer, paying note under mortgage clause of policy, held not subro-
gated to right of action against accommodation indorser.

(U. S. C. C. A. 1928.) Defendant indorsed a note before delivery without
consideration, on an agreement with the maker and payee that it should
be secured by a mortgage on certain property, which should also be insured
with loss payable to mortgagee as interest might appear. Held, that such
insurance was for the benefit of defendant as well as the payee, and that
the insurance company, on a loss and on payment of the note under a
mortgage clause, could not be subrogated to any right of action against
defendant thereon. (Wright v. North River Ins. Co. et al., 23 Fed. Rep.,
2d series, 548.)

Bills and notes—Accommodation indorser is discharged when payee receives pay-
ment. {Hemingway's Code Miss. 1917, §§ 2607, 261+2, 2770.)

(U. S. C. C. A. 1928.) Under Hemingway's Code, Mississippi, 1917, sec-
tions 2607, 2642, 2770, liability of an accommodation indorser is sec-
ondary, and is discharged whenever payee receives payment, from what-
ever source. (Ib.)

Insurance—Statute held not to give insurer, paying note under mortgage clause of
policy, right of action against accommodation indorser. {Hemingway's Code
Miss. 1917, § 5060.)

(U. S. C. C. A. 1928.) Hemingway's Code, Mississippi, 1917, section 5060,
prescribes the terms of the mortgage clause of insurance policies which are
read into every policy, whatever its actual terms, and provides that the
policy shall be binding between insurer and mortgagee, though it may be
avoided as to mortgagor, and that when so avoided, and insurer pays the
mortgage debt, it shall be entitled to a transfer of the mortgage and any
other security held by mortgagee. Held that, under such statute, the
mortgagee can not transfer any right he does not himself have, and that
where the mortgage and insurance were taken for protection of an accom-
modation indorser, as well as the payee of a note, insurer can not be sub-
rogated to any right of action against the indorser. (Ib.)

Bills and notes—Drawer is not released from liability on draft by delay in its pre-
sentation, not prejudicing him.

(U. S. C. C. A. 1927.) Drawer of draft is not released from liability thereon
by delay in its presentation, where he was not prejudiced thereby. (Dow
v. Cowan, 23 Fed. Rep., 2d series, 646.)

Payment—Delivery of check or bill of exchange is only conditional payment.
(U. S. C. C. A. 1928.) Delivery of check or bill of exchange as means of

paying a debt is not absolute, but conditional, payment only. (Ib.)
Payment—Where check and draft delivered as payment of note were not paid, recov-

ery may be had on original debt.
(U. S. C. C. A. 1928.) Receiver of a bank, on allegation that defendant

delivered to him a draft and cashier's check on another bank as payment
of a note, which were not paid because of failure of bank on which drawn3
held entitled to recover on original debt, though the note had been sur-
rendered. (Ib.)

Bills and notes—Issue of liability of bank president as principal on notes signed
by him as agent for sheep company held for jury.

(U. S. C. C. A. 1927.) In action on notes signed, " Aztec Sheep Company,
by T. M. Q.," in which person so signing as agent was made defendant,
evidence that the defendant himself was conducting sheep business under
trade-name held to make issue for jury of defendant's liability as principal,
notwithstanding claim that bank, of which defendant was president,
conducted sheep business. (Quebedeaux et al. v. Hammons superintend-
ent of Banks of Arizona, 22 Fed. Rep., 2d series, 530.)
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Trial—Peremptory instruction for defendant must be refused, if there is any sub-
stantial evidence sustaining allegations of complaint.

(U. S. C. C. A. 1927.) If there is any substantial evidence to sustain allega-
tions of complaint, peremptory instruction to find for defendant must be
refused. (Ib.)

Bills and notes—Where defendant, signing as agent notes secured by mortgage on
sheep, denied owning sheep at any time, evidence showing subsequent oivnership
held admissible.

(XL S. C. C. A. 1927.) In action against defendant, signing notes as agent
for sheep company, testimony of witnesses as to conversation showing
defendant's ownership of sheep subsequent to time of notes and mortgage
thereon was admissible, where defendant specifically denied that sheep
were at any time his property. (Ib.)

Evidence—Admission of defendant, signing notes sued on as agent for sheep com-
pany, that he had taken over mortgaged sheep to relieve bank, held admissible to
show time of ownership.

(U. S. C. C. A. 1927.) In action against president of defunct bank, signing
notes as agent for sheep company, admission that sheep mortgaged to
secure notes had been property of bank, but that defendant had to take
them over to relieve bank, held admissible to show time of defendant's
ownership of sheep, where bank ceased to do business during year when
notes were executed. (Ib.)

Bills and notes—Affidavit of defense to action on note, failing to specifically state
grounds of defense, held insufficient (municipal court rule 16).

(C. A. Dist. of Col. 1928.) Affidavit of defense in action on note, failing to
state in precise and distinct terms grounds of defense relative to issue of
plaintiff's right to recover as a purchaser for value before maturity, and
only stating expectation to prove that certain alleged grounds of defense
exist, held insufficient under municipal court rule 16, since statement that
a party expects to prove a certain fact is not equivalent to declaration that
such fact exists. (Farnsworth et al. v. Central Savings Bank, 24 Fed.
Rep., 2d series, 896.)

Bills and notes—Transaction in which bank u sells, transfers, assigns, and conveys"
notes to plaintiff for disposal and application of proceeds to stipulated obligations,
and on further guaranty by plaintiff of creditors and depositors, held sale for value.
(Code, H1329, 1333.)

(C. A. Dist. of Col. 1928.) Contract between banks, whereby one " sells,
transfers, assigns, and conveys" notes to the other, which agreed to collect
them and apply proceeds to payment of stipulated obligations, and to guar-
anty payment of creditors and depositors, held to show actual sale for value,
within Code, section 1329, and not transaction in which grantee received
notes solely in capacity of liquidating agent for grantor, notwithstanding
that maker was accommodation party, within section 1333. (Commercial
Natl. Bank of Washington v. McCandlish, 23 Fed. Rep., 2d series, 986.)

Bills and ?wtes—Notes payable to bearer are negotiable by delivery. (Code, §§ 1313
1334.)

(C. A. Dist. of Col. 1928.) Notes payable to bearer, within Code section 1313,
may be negotiated by delivery under section 1334. (Ib.)

Contracts—Assumption of liability al promisor's request is valuable consideration.
(C. A. Dist. of Col. 1928.) Assumption of liability at request of promisor is

valuable consideration, as, for example, guranty of promisor's debt. (Ib.)
Bills and notes—Notary, who is stockholder and president of bank, may protest its

paper. (Code, §§ 658, 1058.)
(C. A. Dist. of Col. 1928.) Protest of notes by bank held not invalid,

because notary at time was stockholder of bank and its president, under
Code, sections 558, 1058. (Roberts v. International Bank, 25 Fed. Rep.r
2d series, 214.)

Bills and notes—Liability of indorser on note held not reduced or modified by provi-
sions of trust deed securing it.

(C. A. Dist. of Col. 1928.) Liability of indorser on note held not reduced
or modified by provisions of deed of trust securing it. (Ib.)
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Bills and notes—Holder of note, as respects indorser, need not look to mortgaged
property.

(C. A. Dist. of Col. 1928.) Holder of note, as respects indorser was not
bound to look to mortgaged property, and had no duty to save property
from sacrifice sale under any prior deed of trust. (Ib.)

Bills and notes—Indorsee's failure to notify indorser of nonpayment of installments
on note discharges indorser from liability only as to such payments. (Code,
§ 1393.)

(C.A. Dist. of Col. 1928.) Failure of indorsee of note to give notice to
indorser of nonpayment of installments results in discharging indorser from
liability for such payments, but has no other effect, under Code, section
1393. (Ib.)

Bills and notes—Promissory note at suit of original payee is subject to defenses
available against enforcement of written contracts. (Code, § 1332.)

(C. A. Dist. of Col., 1928.) No particular sanctity attaches to a promis-
sory note, and it is subject at suit of original payee to any of defenses avail-
able against enforcement of written contracts in accordance with provisions
of Code, section 1332. (McReynolds v. National Woodworking Co.,
26 Fed. Rep., 2d series, 975.)

NOTARY PUBLIC

CROSS REFERENCES

Negotiable paper: Page
A notary public who is also assistant teller of holder bank may de-

mand payment and protest note 183

OFFICERS
Page

BONDS OF OFFICERS 184
POWERS OF AND REPRESENTATION OF BANK BY OFFICERS 185

CROSS REFERENCES

Collateral securities:
Bank held not bound by receipts signed by an officer falsely showing

bank received stock to be held as collateral for personal loan to
officer 144

BONDS OF OFFICERS

Insurance—Where bank official agreed bank would take back paper he personally
sold before his renewal bond was made in one case, and before original bond in
another case, bondsman was liable on bonds in force, when loss occurred where
bank took up paper,

(U. S. C. C. A. 1928.) Where bank official personally sold paper to other
banks, but agreed that bank would take back paper sold when requested,
and after loss occurred bank took back paper, bondsman was liable on
official's bond, though his original agreement to take back paper sold Was
made before renewal bond, in force when loss occurred, was made in
one case, and in another case before original bond. (Globe Indemnity
Co. v. Union & Planters' Bank & Trust Co., 27 Fed. Rep., 2d series, 496.)

Frauds, statute of—Agreement by bank official on behalf of bank to take up paper
sold was not void under statute of frauds, as against innocent purchaser banks.

(U. S. C. C. A. 1928.) Agreement by bank official, on whose bond de-
fendant was surety, on behalf of plaintiff bank to take up paper wrong-
fully sold to other banks was not void under statute of frauds as against
innocent purchaser banks. (Ib.)

Insurance—Bank official's indemnity bond held to include loss by bank's taking up
notes without previous adjudication of liability on notes personally sold by official.

(U. S. C. C. A. 1928.) Bank official's indemnity bond held to cover amount
of notes taken up by bank in accordance with agreement by bank official,
without previous adjudication of bank's liability on notes personally sold
by bank official under agreement to take back notes when requested. (Ib.)
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Knowledge by certain employees of vice president's fraudulent acts was not knowledge
of bank suing on vice president's bond.

(U. S. C. C. A. 1928.) Knowledge by certain of bank's employees of fraudu-
lent acts of vice president, and that vice president was in habit of having
tickets in tellers' cages, and that this practice had been going on for
several years, did not make acts open, and did not amount to notice to,
or knowledge of, plaintiff bank, suing on vice president's bond. (Ib.)

Insurance—Bondsman had burden of proving bank suing on bond, knew of dis-
honest practices of official.

(U. S. C. C. A. 1928.) In action on bond of vice president of bank, bonds-
man had burden of proving that bank had knowledge or reason to believe
that vice president was engaged in dishonest practices. (Ib.)

Insurance—Evidence held not to show bank, suing on official's bond, knew official
was engaged in hazardous speculations, in contravention of statement in application
for bonds.

(U. S. C. C. A. 1928.) In action on bond of vice president of bank, evidence
held not to show that bank officials and directors had knowledge or reason
to believe that official was engaged in hazardous speculations, in con-
travention of statement in application for defendant's bonds that nothing
was known concerning habits of plaintiff's employees which would affect
their title to confidence. (Ib.)

Pleading—Refusing amendment to plea tendered on opening of trial was within
court's reasonable discretion.

(U. S. C. C. A. 1928.) Refusing an amendment to plea tendered on morn-
ing of opening of trial was within reasonable discretion of court. (Ib.)

Pleading—In bank's action on official's bond, striking out plea alleging culpable
negligence of bank's officers held not error under evidence.

(U. S. C. C. A. 1928.) In action on bond of bank official, court's striking out
plea alleging culpable negligence amounting to bad faith on part of bank's
officers and directors held not error, where there was no evidence showing
such negligence. (Ib.)

Insurance—Evidence held not to show bank, suing on bond, was* chargeable with
knowledge of fraudulent actions of bank official.

(U. S. C. C. A. 1928.) In action on bond of vice president of bank, evidence
held not to show that bank was chargeable with knowledge of fraudulent
and dishonest actions of vice president. (Ib.)

Insurance—Bank, suing on official7s bond held not entitled to statutory penalty for
refusal to pay loss within 60 days. (Shannon's Code Tenn. Sec. 3369a CfZ).)

(U. S. C. C. A. 1928.) Bank, suing on bond of vice president, held not
entitled to penalty under Laws, Tennessee, 1901, chapter 141 (Shannon's
Code Tenn., sec. 3369a, 141), for failure to pay loss within 60 days after
demand, where evidence showed refusal to pay was in good faith. (Ib.)

POWERS OF AND REPRESENTATION OF BANK BY OFFICERS

National bank held liable for note signed by president as individual, where he dom-
inated bank.

(U. S. C. C. A. 1928.) National bank held bound to pay loans obtained for
it by president on his personal note, where president owned practically all
of stock and dominated bank, notwithstanding that president was de-
faulter, and falsified books of bank and his account therein, in view^ of
custom of having officers sign notes for bank's loans. (Keyes v. First
Natl. Bank of Aberdeen, S. Dak., 25 Fed. Rep., 2d series, 684.)

Money received—Assumpsit for money had and received is equitable, and lies for
money which defendant ought to refund; "implied."

(U. S. C. C. A. 1928.) Action of assumpsit for money had and received is
equitable in its essential nature and purpose, and lies for money which de-
fendant ought to refund; but underlying promise is only "implied,"
imposed by law from facts, and imposition will not be made, if unjust to
defendant. (Ib.)
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Customs and usages—In assumpsit for money had and received against bank loan-
ing money to national bank on note executed by president, evidence of custom and
usage held admissible to show defendant's good faith.

(U. S. C. C. A. 1928.) In action by national bank's receiver for money had
and received against another bank, which had loaned money to plaintiff's
bank on note executed by its president as individual, testimony showing
custom of making loans to banks under such circumstances, held admis-
sible, as showing good faith of defendant in following settled general
practice. (Ib.)

Banks and banking—Creditor bank held not estopped to assert debtor bank's in-
debtedness at time of conversion to national organization, notwithstanding creditor's
statement in questionnaire denying indebtedness.

(U. S. C. C. A. 1928.) Creditor of state bank, which stated in questionnaire
sent from office of comptroller at time debtor bank was being converted to
national organization, that such bank was not indebted to it, held not
estopped from claiming that debtor bank was indebted to it at such time.
(Ib.)

Account stated—Monthly accounts stated between correspondent national banks
held not subject to impeachment, except for fraud, accident, or mistake.

(U. S. C. C. A. 1928.) Where correspondent national banks arrived at
account stated covering each month's transactions, and then continued
therefrom through next month to another account stated, such settle-
ments were not thereafter subject to impeachment, except for fraud,
accident, or mistake of fact. (Ib.)

Cashier of national bank has apparent authority to guarantee payment of note
owned and sold by it.

(U. S. D. C. 1928.) The cashier of a national bank has apparent authority
by virtue of his office, to guarantee pay me nt of a note owned and sold by it
(First. Nat. Bank of Chisholm v. First Nat. Bank of Delano etal . ,28Fed.
Rep., 2d series, 290.)

Bank, sued on its guaranty of payment of note payable to and indorsed by it, which
it sold, held not in position to deny ownership.

(TJ. S. D. C. 1928.) Defendant bank which sent note payable to and indorsed
by it to plaintiff bank for sale, and received from plaintiff the money
therefrom, there being nothing which would have indicated to plaintiff
that defendant was not the owner, held not in a position, when used on its
guaranty of payment, to deny that it was the owner. (Ib.)

Case of conspiracy to defeat purpose of national banking law held not made out by
mere purchase from national bank of its note, known to have been taken for
excess loan, indorsed without recourse, but guaranteed in letter.

(U. S. D. C. 1928.) Though, when plaintiff bank bought of defendant na-
tional bank a note payable to it, with guaranty of payment, it knew that
it was purchasing a note for part of a loan which was in excess of the
amount which defendant was entitled to carry for its customer, the maker,
and though it may have suspected that defendant's cashier, by indorsing
the note without recourse and guaranteeing it in his letter, intended to
conceal the fact that payment was guaranteed, yet there being no evidence
that it did not know such a thing, or of anything more, a case of conspiracy
to defeat the purpose of the national banking law, or purpose of plaintiff
to assist defendant in covering up its financial condition, preventing
recovery on the guaranty is not made out. (Ib.)

OFFICERS, CIVIL LIABILITY OF
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DEGREE OF CARE REQUIRED OF DIRECTORS

Money deposited in general deposit becomes property of bank, which becomes
depositor's debtor for amount thereof.

(U. S. C. C. A. 1928.) When money is deposited with a bank on general
deposit, it ceases to be funds of depositor, and becomes property of bank,
and the bank thereupon becomes a mere debtor of depositor for amount of
deposit. (Cory Mann George Corporation et al v. Old et al., 23 Fed. Rep.
2d series, 803.)Digitized for FRASER 
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Depositors' right to recover for directors' negligence depended on their ability to show
loss was due to bank's losses occurring through directors3 negligence,

(U. S. C. C. A. 1928.) Rights of depositors were not affected by wrongful
charging to their accounts of the personal checks of depositors' local
manager, and wrongful crediting to manager's personal account of checks
which should have been credited to depositors" account, consummated by
collusion between depositors' local manager and bank's cashier and
bookkeeper, but such transactions merely concealed the wrongful diversion
of the funds of the bank, and depositors' right to recover on account of
the negligence of bank's directors in supervising bank depended on deposi-
tors ' ability to show that their loss as depositors was due to the losses of
the bank, and that these occurred through directors' negligence. (Ib.)

As respects deposits, bank directors are bank's agents, bound to use care which
ordinarily prudent persons would exercise under similar circumstances.

(U. S. C. C. A. 1928.) As respects deposits, bank directors are not insurers
or technical trustees, but they are agents of the banking corporation,
charged with the supervision of its business, and as such bound to use
that degree of care which ordinarily prudent and diligent men would
exercise under similar circumstances. (Ib.)

Bank directors held not liable for failing to discover fraudulent collusion between
depositors' local manager and bank cashier.

(U. S. C. C. A. 1928.) Where complainant depositors' local manager,
through collusion with cashier and bookkeeper of bank, defrauded com-
plainants by wrongfully charging manager's personal checks to complainants
deposit, and by crediting his personal account with checks payable to
complainants, directors of bank, held not personally liable for the losses,
on ground of negligence in supervision, because they did not call in cus-
tomers' passbooks and have them checked with bank's books. (Ib.)

Bank directors are not liable for failure to adopt unusual precautions to discover
employee's fraud.

(U. S. C. C. A. 1928.) Bank directors should not be held negligent and
chargeable with damages for failure to adopt exceptional methods to
discover bank employee's fraud, or because they relied on cashier's
supervision over books and accounts, and reposed confidence in his
reports. (Ib.)

Transfer of bank's assets, under contract requiring transferee banks to pay in full
claims of depositors shown by bank's books, held in effect an assignment for
benefit of creditors.

(U. S. C. C. A. 1928.) Where assets of bank sought to be liquidated were
transferred to other banks under a contract requiring transferee banks to
pay in full the claims of depositors are shown by books of bank trans-
action was in effect an assignment for benefit of creditors. (Ib.)

Assignments for benefit of creditors—Validity of preferences under assignment for
creditors is governed by law of State where parties reside and subject matter is
located.

(U. S. C. C. A. 1928.) Where the parties to an assignment for benefit of
creditors reside, and the property"which is the subject mutter thereof is
located within the State where the assignment is made, the validity of
preferences thereunder is governed by the law of that State. (Ib.)

Corporations—In Virginia, prior to 1924, it was permissible for insolvent corporation
to prefer a creditor. (Code Va. 1924,, %%88109 5278b~5278d.)

(U. S. C. C. A. 1928.) Under the law of Virginia prior to the enactment
of Code, Virginia, 1924, sections 5278b-5278d, it was permissible to prefer
creditors, even where the preference was given by an insolvent corpora-
tion, and this rule was not affected by section 3810, preventing extinguish-
ment of corporation debts by dissolution. (Ib.)

Directors of liquidating bank held not liable for unintended preference to depositors
paid in full over depositors claiming loss through fraudulent collusion of bank
employees and depositors' employee.

(U. S. C. C. A. 1928.) Where assets of apparently solvent bank were
transferred to other banks for purposes of liquidation, under contract
requiring latter to pay in full the claims of depositors as shown by books
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of liquidating bank, without any knowledge on part of liquidating bank's
officers and directors of fraud which had been perpetrated on complaining
depositors by collusion of bank's cashier and bookkeeper without com-
plainants' local manager, which made bank insolvent, and without intend-
ing any preference, held that directors were not liable in damages for the
unintended preference resulting; complainants' remedy being to file a
bill to surcharge and falsify their accounts as they appeared on books of
bank, and to subject assets in hands of transferee banks to payment of
their accounts as so corrected ratably with other depositors. (Ib.)

Depositors not asserting claims for loss from fraud of their local manager and bank
employees until 2}/2 months after completion of bank's liquidation held estopped
to question validity of liquidation.

(U..S. C. C. A. 1928.) Where assets of bank were transferred to other banks
for liquidation under contract requiring latter to pay in full claims of
depositors as disclosed by books of liquidating bank, depositors, sustaining
loss through fraud of their local manager, acting in collusion with bank's
cashier and bookkeeper, who stood silently by for 5 months with knowl-
edge of the facts, and allowed contract to be carried out and assets to be
distributed, held estopped from questioning the validity of the contract
or the propriety of the distribution thereunder 2J^ months after such
distribution, in application of rule that one silent when bound to speak
will not be permitted to speak when it is his duty to be silent. (Ib.)

Bank president's liability to depositors depends on whether he would be liable for
loss of bank or its creditors.

(U. S. C. C. A. 1928.) Bank president's liability to depositors for knowingly
permitting personal checks of corporate depositors' local manager to be
charged to corporate depositors' account depends on whether president
was guilty of such negligence as would subject him to liability for the loss
sustained by the bank or its creditors. (Ib.)

Bank should not charge agent's personal checks to principal's account without prin-
cipal's authorization.

(U. S. C. C. A. 1928.) A bank has no right to charge one man's check to
the account of another without the permission of the other, and should
not charge personal checks of an agent to the account of his principal
without authorization of the principal. (Ib.)

That bank employees handled checks of corporate depositors' local manager held to
put bank on notice that he was not corporate depositor, as he represented.

(U. S. C. C. A. 1928.) That bank employees handled checks of foreign
corporation's local manager, which were sent to foreign corporation's
office in another State, was sufficient to charge bank, as a corporation,
with notice that local manager was not the corporate depositor, as he
informed bank's president that he was. (Ib.)

Notice to banking corporation's employees was notice to corporation, but not to its
officers and directors.

(U. S. C. C. A. 1928.) Notice to the employees of a banking corporation
was notice to the corporation, but not to its officers and directors. (Ib.)

Depositor can deposit funds in a trade name and authorize individual checks to be
charged against such deposit.

(U. S. C. C. A. 1928.) A depositor can deposit funds in a trade name as
well as in his individual name, and can authorize his individual checks to
be charged against the funds deposited in the trade name, for it is a matter
of contract between the bank and depositor as to how checks shall be
signed and against what account they shall be charged. (Ib.)

Bank president held not liable for permitting personal checks of depositor's local
manager, clothed with apparent ownership of business, to be charged to depositor's
account.

(U. S. C. C. A. 1928.) Where corporate depositor's local manager, clothed
with apparent ownership of the business, informed president of bank, on
inquiry by president, that he was the company, and directed that his per-
sonal checks should be charged to corporation's deposit account, bank
president held not chargeable with negligence, so as to make him liable
for loss resulting from carrying out the direction, in absence of any knowl-
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edge putting him on inquiry, notwithstanding bank cashier and book-
keeper had knowledge of facts and acted in collusion with local manager
in perpetrating the fraud. (Ib.)

Corporate depositor held estopped to assert bank president's negligence as ground for
president's liability for loss through its local manager's fraud.

(U. S. C. C. A. 1928.) Where bank sent statements to local office of deposi-
tor, a foreign corporation, showing that personal checks of depositor's
local manager were charged to corporate depositors' account, and this
practice continued for many years, held that depositor was estopped by
its own negligence from seeking to recover for loss sustained from bank's
president, on ground of his negligence in permitting checks to be so
charged, since by failing to check its manager's accounts properly it
enabled him to mingle its account with his own and. to consummate fraud,
in application of maxim that, where one of two innocent persons must
suffer, he who has enabled the third person to occasion the loss must
sustain it. (Ib.)

Appeal and error—Finding of special master, approved by district eourt, will not
be disturbed on appeal, u?iless clearly wrong.

(U. S. C. C. A. 1928.) Findings of fact of special master, approved by district
court, will not be disturbed on appeal, unless such finding is clearly
wrong. (Ib.)

ACTIONS TO ENFORCE LIABILITY

Suit by receiver against directors of national bank for making illegal loans may be
maintained in equity, where there are a number of defendants.

(U. S. C. C. A. 1927.) Suit in equity may be maintained by receiver of
national bank against directors, under Revised Statutes, section 5239
(12 U. S. C. A., sec. 93), to enforce their personal liability for knowingly
making excessive loans, where there are a number of defendants. (Adams
et al. v. Clarke, 22 Fed. Rep., 2d series, 957.)

Trial—Objection to trial in equity is waived by failure to move for transfer until case
is called for hearing.

(U. S. C. C. A. 1927.) Objection to trial of cause in equity is waived by
failure to move for transfer until case is called for hearing. (Ib.)

Limitation of actions—Limitation does not begin to run against suit to charge
directors of national bank with liability for making excessive loans while they are
in control.

(U. S. C. C. A. 1927.) Limitation does not begin to run against suit to
charge directors of national bank with personal liability for making
excessive loans, so long as defendants remain in control. (Ib.)

Directors of national bank, making excessive loans, can not require receiver to apply
collections made to excess.

(U. S. C. C. A. 1927.) Where a national bank makes an excessive loan, the
participating and assenting directors at once become personally liable to
the bank for the entire amount, and can not require a receiver to apply
collections made thereon in reduction of the excess, and their exoneration
if the amount is reduced within the legal limit. (Ib.)

Courts—State statutes of limitation apply in suits to recover against directors of
national banks, in absence of limitation by Congress.

(U. S. D. C. 1927.) In suits to recover against directors of national banks,
where no limitation is prescribed by Congress, State statutes of limitations
apply. (Anderson v. Anderson et al., 23 Fed. Rep., 2d series, 331.)

Petition against directors of failed national banking association, not charging willful
violation of duty, held within State's 4-year statute of limitation. {12 U. S. C. A.9
§ 93; Park's Ann. Civ. Code Ga., § 4360.)

(U. S. D. C. 1927.) Petition in suit against directors of national banking
association, not charging directly and specifically any willful and knowing
violation of duty under any particular provision of the national banking
act, held not based on 12 U. S. C. A., section 93, and hencewithin general
statute of State applying to suits for negligence with limitation of 4
years, and not within Park's Arm. Civil Code Georgia, section 4360,
providing limitation of 20 years in case of special liability created by
special charter or statute. (Ib.)Digitized for FRASER 
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OFFICERS, CRIMINAL LIABILITY OF

Criminal law—No common-law crimes are cognizable in Federal courts, and con-
spiracy to violate Federal laws is purely statutory offense. (Criminal Code,
§ 37 [18 V. S. C. A. § 88].)

(U. S. C. C. A. 1928.) There are no common-law crimes cognizable in
Federal courts, and conspiracy to violate laws of the United States de-
nounced by Criminal Code, section 37 (18 U. S. C. A., § 88), is a purely
statutory offense. (Steigleder v. United States, 25 Fed. Rep., 2d series,
959.)

Conspiracy—Overt act in conspiracy against laws of United States need not be
successful, completed, substantive act or offense. (Criminal Code, § 37 [18 U. S.
C. A. § 881)

(XL. S. C. C. A. 1928.) The gravamen of conspiracy to violate laws of the
United States, denounced by Criminal Code, section 37 (18 U. S. C. A. § 88),
is the formation of a conspiracy or agreement to commit an offense against
the United States, coupled with the doing of any act to effect object
thereof, which need not be a successful completed substantive act or
offense. (Ib.)

Criminal law—Conviction for conspiracy to violate banking laws, based on same
overt acts charged as substantive offenses, held not to present case of u double pun-
ishment." (Criminal Code, § 37 [18 U. S. C. A. § 88]; 12 U. S. C. A. § 592.)

(U. S. C. C. A. 1928.) That same acts charged in indictment as constituting
overt acts in conspiracy, under Criminal Code, section 37 (18 U. S. C. A.
§ 88), to violate Revised Statutes section 5209 (12 U. S. C. A. § 592), were
also charged as separate substantive offenses, held not to make conviction
thereunder objectionable as double punishment, since offenses, though
based on same facts, were distinct in law and involved different kinds of
proof. (Ib.)

Criminal law—Where penitentiary sentence is imposed, vital error must be noticed
by appellate court, though not properly presented.

(U. S. C. C. A., 1928.) Where a defendant was given a penitentiary sen-
tence of five years, it is the duty of the appellate court to notice a vital
error, though not properly presented. (Clark v. United States, 24 Fed.
Rep., 2d series, 696.)

Criminal law—Court can not presume in criminal case that national bank is member
of Federal reserve system. (Federal reserve act, § 2 [12 U. S. C. A., §§ 222-225,
281-286, 502].)

(U. S. C. C. A., 1928.) While Federal reserve act, section 2 (12 U. S. C. A.,
§§ 222-225, 281-286, 502), requires every national bank to become a
member of the Federal reserve system, under penalty of forfeiture of its
charter at suit of the United States, a court can not presume in a criminal
case, in aid of pleading or proof, that a national bank is such member.
(Ib.)

In prosecution for making false entries in books of national bank, it must be alleged
and proved that bank was member of Federal reserve system. (12 U. S. C. A.,
§ 592.)

(U. S. C. C. A., 1928.) In a prosecution, under Revised Statutes, section
5209, as amended (12 U. S. C. A., § 592), for making false entries in books
of a national bank, it must be both alleged and proved that the bank was a
member of the Federal reserve system. (Ib.)

Evidence held insufficient to take to jury prosecution for misapplication of funds of
member bank of Federal reserve bank. (12 U. S. C. A., § 592.)

(U. S. C. C. A., 1928.) Evidence held insufficient to take to jury prosecution
for misapplying funds and moneys of member bank of Federal reserve
bank, under Revised Statutes, section 5209 (12 U. S. C. A., § 592), where
defendant loaned personal credit to bank to assist it in obtaining loan,
for which bonds belonging to bank were pledged as security, and proceeds
went to credit of bank and were used for its benefit. (Long v. United
States, 24 Fed. Rep., 2d series, 946.)
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Misapplication of funds with intent to defraud must be shown, in prosecution for
misapplication of funds of member bank of Federal reserve bank; " willful mis-
application/7 {12 U. S. C. A., § 592.)

(U. S. C. C. A., 1928.) In prosecution for misapplication of funds of mem-
ber bank of Federal reserve bank, brought under Revised Statutes,
section 5209 (12 U. S. C. A., § 592), misapplication of funds and moneys
of bank to use of defendant, and willful and felonious intent to defraud
bank, must be shown; "willful misapplication," within such statute,
being one for use or benefit of party charged with intent to injure and
defraud. (Ib.)

Original eastern and western districts of Oklahoma were continued for trial and
punishment of crimes committed prior to enactment of statute creating three new
districts. (Jud. Code, § 59 [28 U. S. C. A., § 121]; 28 U. S. C. A., § 182.)

(XL S. C. C. A., 1927.) Under Judicial Code, section 59 (28 U. S. C. A.,
§ 121 [Comp. St. § 1041]), and act February 16, 1925, section 1 (28 U. S.
C. A., § 182 [Comp. St. § 1088]), creating three new districts in Oklahoma,
original eastern and western districts were continued for trial and punish-
ment of offenses committed prior thereto, there being no application for
transfer. (Lewis et al. v. United States, 22 Fed. Rep., 2d series, 760.)

Defendants held not entitled to have jurors selected from counties transferred to another
district created after crime ivas committed.

(U. S. C. C. A., 1927.) Jurors must be selected from citizens and residents
of district in which case is to be tried, and defendants were not entitled
to have jurors selected from counties transferred to another district
created after crime was committed. (Ib.)

Minute book is "book," and minutes of board meetings are "entry," within statute
prohibiting false and fraudulent entry in books of banking association. {12
U. S. C. A., § 592.)

(U. S. C. C. A., 1927.) Minute book of bank held to be "book," within
Revised Statutes, section 5209 (12 U. S. C. A., § 592), relative to offense
of making false entries in books of banking association with intent to
defraud, since such statute covers all books, entries in which are calculated
to deceive Comptroller of Currency and officers of bank, and minutes of
meetings, showing that committee had passed on loans, was "entry,"
within such section. (Ib.)

President and vice president of bank having control and management are responsible
for false reports to Comptroller of Currency, regardless of whether sent by their
explicit direction. {12 U. S. C. -4., § 592.)

(U. S. C. C. A., 1927.) President and vice president of bank are respon-
sible for reports to Comptroller of Currency, sent and caused to be sent
by them, with their knowledge, in prosecution under Revised Statutes,
section 5209 (12 U. S. C. A., § 592), for making such a report with intent
to defraud, regardless of whether reports were sent by their explicit
direction in each case, where they had control and management of bank.
(ib.)

In prosecution of bank officers for false entries, evidence showing execution of notes
for their accommodation, under agreement that maker should not be liable, held
admissible. {12 U. S. C. A., § 592.)

(U. S. C. C. A., 1927.) In prosecution, under Revised Statutes, section 5209
(12 U. S. C. A., § 592), brought against president and vice president of
bank for making false entries and reports, evidence that notes were
executed for accommodation of defendants under agreement that makers
would not be liable thereon held admissible, as bearing on intent of defend-
ants, especially where some of notes, were specifically mentioned in
indictment. (Ib.)

Indictment and information—Indictment for false entries in bank's minute book
held to state tenor of entries with sufficient particularity as aaainst demurrer. {12
ILS.C.A.,§592.)

(U. S. C. C. A. 1927.) In prosecution, under Revised Statues, section 5209
(12 U. S. C. A. § 592), against bank officers for making false entries in
minute book, indictment describing false entries by specifying by number
the notes, which were the basis of the alleged fraudulent misappropriations,
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as having been approved by discount committee and board of directors,
held, as against demurrer, to set out tenor of entries with sufficient par-
ticularity, especially in absence of request for bill of particulars. (Ib.)

Criminal law—Where sentences ran concurrently after conviction on several counts,
insufficiency of some of counts was immaterial.

(U. S. C. C. A. 1927.) Where indictment, in prosecution under Revised
Statutes, section 5209 (12 U. S. C. A. § 592), for making false and fraudu-
lent entries in minute book of bank, charged such offense in 37 counts, and
sentences ran concurrently for conviction on 33 of such counts, failure of
one or more of such counts to state charge with requisite particularity held
immaterial, where description was sufficient in one. (Ib.)

Criminal law—Refusal of instructions covered by instructions given held not error.
(U. S. C. C. A. 1927.) Refusal to give certain requested instructions is not

error, where such instructions were fully covered by court in its charge.
db.)

Evidence held to warrant conviction of director and president of national bank for
making false entries and misapplying bank's funds.

(U. S. C. C. A. 1928.) Evidence held to warrant conviction of director and
president of national bank for violation of national banking laws (12
U. S. C. A. sec. 592), by making false entries in bank's records and mis-
application of bank's funds. (Behimer v. United States. 28 Fed. Rep.,
2d series, 552.)

Payment of forged note, constituting asset of bank, by crediting bank1 s funds thereon,
held "misapplication of bank's funds."

(U. S. C. C. A. 1928.) Where forged note was held as asset of national
bank, credit of bank's funds thereon for purpose of paying it constituted a
"misapplication of bank's funds" within national banking laws (12
U. S. C. A. sec. 592), since some one was liable to bank on note, and such
payment reduced bank's credits to that extent, as against contention that,
since no funds were withdrawn from bank by credit made on note, there
was no misapplication. (Ib.)

Courts—District court of district created after offense charged in indictment had no
jurisdiction thereof. (Jud. Code, § 59 [28 U. S. C. A. § 121].)

(U. S. D. C. 1928.) Under Judicial Code, section 59 (28 U. S. C. A. § 121),
district court of district created subsequent to offense charged under
indictment had no jurisdiction thereof, and defendent was entitled to dis-
charge in habeas corpus. (Mizell v. Beard, U. S. Marshal, 25 Fed. Rep.,
2d series, 324.)

Criminal law—Commissioner, on application to remove prisoner, must determine
identity of party, whether indictment charged offense, and whether indictment was
triable in district.

(U. S. D. C. 1928.) On application to remove prisoner from one district to
another for trial, commissioner must determine identity of party charged
in indictment, whether indictment charged an offense against the United
States, and, if so, whether offense charged was triable in district to which
removal was sought. (Ib.)

OFFSETS

OFFSETS BETWEEN INSOLVENT BANKS AND THEIR CREDITORS

Debts of banks to each other must have existed at time of insolvency in order to set
off one against the other.

(U. S, C. C. A. 1928.) In order for defendant bank to set-off debt due it
from insolvent bank against debt due insolvent bank, debt of the two
banks, each to the other, must have existed and been owned by banks,
respectively, at time of insolvency. (Storing v. First Nat. Bank of
Minneapolis, Minn., 28 Fed. Rep., 2d series, 587.)

Set-off and counterclaim—Under State statutes, right of set-off is recognized. (G. .
S. Minn. 1923, sees. 9166, 9253, 9254.)

(U. S. C. C. A. 1928.) Under General Statutes Minnesota, 1923, sections
9166, 9253, 9254, right of set-off is recognized. (Ib.)
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Debt due defendant bank could be set-off against defendant1 s debt to insolvent bank,
even if debt was not payable at time.

(U. S. C. C. A. 1928.) Where M bank had deposit with defendant bank,
and defendant bank had sent collection items to M bank, and M bank
had collected same and sent draft to defendant bank on day M. bank
became insolvent, defendant bank could set-off amount due it on collection
items against amount of deposit, even if debt was not payable at time
defendant bank made use of it as offset. (Ib.)

As regards set-off, forwarding of draft by collecting bank, which became insolvent
thereafter, did not retard maturity of debt to bank forwarding collection items.

(U. S. C. C. A. 1928.) As regards set-off, making and forwarding of draft
by collecting bank, which became insolvent thereafter, could not retard
maturity of debt to bank forwarding collection items, since bank receiving
collection items became agent of the other bank, and as soon as collection
was made it became the other bank's debtor, and debt was payable at
once. (Ib.)

POWERS

National bank may make or buy loan secured by pledge of stock of another bank, and
purchase such stock when sold to satisfy loan.

(IT. S. C. C. A. 1928.) A national bank may make or buy a loan secured by
stock of another bank, pledged as collateral thereto, and acquire by pur-
chase such stock, when sold to satisfy the loan. (First National Bank in
Oklahoma City v. Harris, 27 Fed. Rep., 2d series, 117.)

National bank held owner of stock of another bank, acquired as part of assets of third
bank taken over by it, and liable for stock assessment.

(U. S. C. C. A. 1928.) National bank held to be the owner of stock of
another bank, acquired by it as part of assets of bank which it took over,
and hence liable for stock assessment. (Ib.)

Bank may acquire from debtor stock of other corporation, where done in good faith to
prevent loss.

(U. S. C. C. A. 1927.) Though a banking corporation is without power to
engage in the business of buying and selling for profit stock of other cor-
porations, it may in a transaction entered into in good faith with a person
indebted to it, for the purpose of preventing or lessening anticipated loss
on such indebtedness, acquire ownership of such stock with a view to its
subsequent sale. (Haynes et al. v. Kershaw, 22 Fed. Rep., 2d series, 735.)

Texas bank may acquire ownership of stock in national bank to save loss on debt, and
as stockholder may become subject to assessment.

(U. S. C. C. A. 1927.) Texas banking corporation may acquire stock in a
national bank when taken in good faith to save itself from anticipated loss,
and as stockholder may become subject to assessment on insolvency of
national bank. (Ib.)

PRINCIPAL AND AGENT

Acceptance and retention by principal of deeds to land obtained by agent held waiver
of right to hold agent liable for defective title.

(U. S. C. C. A. 1927.) Plaintiff deposited money with defendant bank, to
be paid on delivery to it of conveyances of certain lands. On receiving
the deeds he learned that full title to one of the tracts was not conveyed,
but retained the deeds and undertook to purchase the outstanding interest.
Held, that by so doing he waived any right to hold defendant liable for
disobeying alleged instructions to require a legal opinion as to the title
before paying out the money. (First National Bank of Gainesville, Ga.,
v. Biddle, 22 Fed. Rep., 2d series, 1.)

Principal can not in part ratify and in part repudiate act of his agent.
(U. S. C. C. A. 1927.) A principal can not in part ratify and in part repudi-

ate the act of his agent. (Ib.)
Principal, not rejecting act of his agent within reasonable time, ratifies it.

(IT. S. C. C. A. 1927.) A principal, who does not reject the act of his agent
within a reasonable time, is deemed to have ratified it. (Ib.)Digitized for FRASER 
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PRINCIPAL AND SURETY

Appeal and error—Where claims of certain claimants were settled, appeal from
decree as to them was dismissed.

(U. S. C. C. A. 1928.) Where contractor's surety appealed from decree
in so far as it was in favor of certain claimants, but their claims had been
settled, appeal as to them was dismissed. (Maryland Casualty Co. v.
Dulaney Lumber Co. et al., 23 Fed. Rep., 2d series, 378.)

Highways—Contractor's bond to insure completion of highway and payment of
claims for labor and material became part of contract, (Hemingway's Code
Miss. 1917, sees. 3734, 3736; Laws Miss. 1918, c. 217.)

(U. S. C. C. A. 1928.) Bond given to secure performance of contract for
construction of public highway and payment of all valid claims for labor
and material, as required by Hemingway's Code, Mississippi, 1917,
sections 3734, 3736, and Laws, Mississippi, 1918, c. 217, became essential
part of contract. (Ib.)

Subrogation—Notice was imputed to bank dealing with highway contractor, that
there was surety, and of surety's rights under contract. (Hemingway's Code
Miss. 1917, sees. 3734, 3736; Laws Miss. 1918, c. 217.)

(U. S. C. C. A. 1928.) Since Hemingway's Code, Mississippi 1917, sections
3734, 3736, and Laws, Mississippi, 1918, c. 217, required contractor to give
bond with surety to insure completion of highway and payment of valid
claims for labor and material, notice was imputed to bank, loaning money
to contractor and taking assignment of fund due and to become due to con-
tractor, of fact that there was surety, and of surety's rights and obligations
under contract, which rights related back to date of bond. (Ib.)

Subrogation—Surety's right to retained percentage is superior to right of bank,
advancing money under assignment from contractor taken subsequently, or without
notice to surety.

(U. S. C. C. A. 1928.) Where performance of contract results in loss,
right of surety under its bond to the retained percentage is superior to
right of bank, which advances money to contractor under an assignment
from contractor taken subsequently, or without notice to surety. (Ib.)

Assig?iments—Bank, advancing money to highway contractor under assignment of
funds due contractor, could not recover of surety, without knowledge of assignment,
amount of current estimate paid to contractor and applied by him and surety to
bills for labor and material.

(U. S. C. C. A. 1928.) Bank, advancing money to highway contractor,
held not entitled to recover of surety amount of current estimate paid to
contractor, and applied fc>y him and surety in discharge of bills for labor
and material, where at time payment was made surety had no knowledge
of contractor's assignment to bank of funds due or to become due contractor
to secure loan. (Ib.)

Assignments—Bank, loaning money to highway contractor, was entitled under
assignment only to funds payable to contractor.

(U. S. C. C. A. 1928.) Bank, loaning money to highway contractor, did not
become entitled, under assignment of funds due from highway department,
to any funds, except such as were payable to contractor. (Ib.)

Assignments—Labor and material claims were superior to claims held by bank,
advancing money to highway contractor under assignments.

(U. S. C. C. A. 1928.) Labor and material claims were superior to any claim
held by bank advancing money to highway contractor under assignments
of funds due or to become due contractor. (Ib.)

Assignments—Bank, taking assignments from highway contractor, could acquire
nothing of value, unless contract resulted in profit.

(U. S. C. C. A. 1928.) Bank, advancing money to highway contractor and
taking assignment of funds due from highway department, could acquire
no higher rights than contractor had, and could not acquire anything of
value under assignments, unless contract resulted in profit. (Ib.)
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Highways—Where contractor" paid labor and material claims, and took assignments
of claims to bank, bank could not recover from surety by reason of assignments.

(U. S. C. C. A. 1928.) Where highway contractor, after highway was com-
pleted and accepted, paid persons holding claims for labor and material
by personal checks on bank out of deposit remaining to his credit, and took
assignments of claims in favor of bank, bank was not entitled to any relief
against contractor's surety by reason of assignments, since law gave no
lien on account of claims, and they were in reality paid by contractor with
his own funds and thus discharged, and, if bank advanced money, it was
to contractor, and not to claimants, and bank had no right to reimburse-
ment. (Ib.)

Highways—Highway contractor's surety held entitled to have amount contractor
received for empty cement sacks deducted from material man's claim for cement
consumed.

(XL S. C. C. A. 1928.) Highway contractor's surety held entitled to allow-
ance of amount received by contractor from sale of empty cement sacks as
deduction from material man's claim for value of cement consumed on
highway, since surety was liable only on such claims as were based on labor
and material actually furnished and consumed on highway. (Ib.)

Principal and surety—Finding that bank executing indemnity bond had no interest
or claim to funds attached, and for which surety bond was given, held not sustained.

(C. A. of D. C. 1928) In suit for discovery and for other relief growing out
of transaction wherein plaintiff was required to pay surety bond, finding
that bank executing indemnity bond to surety had no interest in, or claim
to or against, the funds attached, and for which surety bond was given,
held not sustained by evidence. (National Surety Co. v. Anacostia
Finance Corporation, 26 Fed. Rep., 2d series, 985.)

Principal and surety—Finding that indemnity bond was not executed by bank securing
release of attached funds held not sustained.

(C. A. of D. C. 1928) In suit for discovery and for other relief growing out of
transaction wherein plaintiff was required to pay surety bond, finding that
Indemnity agreement was not executed by bank to secure release of funds
attached held not sustained by evidence. (Ib.)

President of trust bank had authority to execute indemnity agreement.
(C. A. of D. C 1928) President of trust bank, held out as such in conduct

of its banking transactions and authorized to execute papers and agree-
ments necessary for protection of bank in its business, held to have had
authority to execute indemnity agreement for purpose of securing release
of attached funds, (Ib.)

Directors of trust bank, having knowledge of payment of premium on surety bond and
acquiescing therein, ratified execution thereof by president.

(C. A. of D. C. 1928) Action of president of trust bank in executing indem-
nity agreement for purpose of securing release of attached funds held to
have been fully and completely ratified by directors acquiescing therein
after knowledge that bill for premium on surety bond had been paid
and acquiescing therein for a period of one year. (Ib.)

Trustees of trust bank, on notice that president had executed indemnity bond, had
duty of either rescinding action or permitting it to stand.

(C. A. of D. C. 1928) In case president of trust bank exceeded authority
In executing indemnity bond for purpose of securing release of attached
funds, it was duty of trustees, on notice of such action, express or con-
structive, to exercise election either to rescind action or to permit it to
stand, and thereby ratify it. (Ib.)

Equity—Bill of discovery and other relief growing out of transaction wherein plaintiff
was required to pay surety bond stated sufficient grounds to authorize relief in
equity.

(C. A. of D. C. 1928) Bill for discovery and for other relief growing out of
transaction wherein plaintiff was required to pay surety bond, showing
that bank executing indemnity agreement had turned assets to another
corporation, and that plaintiff was not advised of the amount of assets
sold or property transferred, nor of agreement on part of corporation to
assume and pay debts of bank, held to set forth sufficient grounds to
authorize relief in equity. (Ib.)Digitized for FRASER 
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WHO DEEMED TO BE SHAREHOLDERS FOR ASSESSMENT

Presumption of bank stockholder's liability arises from presence of name on bank
stock register.

(U. S. C. C. A. 1928.) Presumption of legal liability of bank stockholder
as such arises from the presence of his name on the stock register of the
bank. (Williams v. Stone, 25 Fed. Rep., 2d series, 831.)

That bank stockholder never received stock certificate is no defense to statutory action
in behalf of creditors.

(U. S. C. C. A. 1928.) Fact that bank stockholder never received possession
of stock certificate is no defense to statutory action for stockholder's
liability in favor of creditors. (Ib.)

Alleged fraudulent representations of bank's officers and failure to deliver stock
certificate held no defense to stockholder, knowing stock was transferred to his name,
in suit to enforce stockholder's liability.

(U. S. C. C. A. 1928.) Bank stockholder, who knew that stock for which he
paid was transferred to him on books of bank and that original owner
received payment, and who failed to make a îy protest or objection, held,
not entitled to avoid statutory liability as stockholder in suit by receiver
of bank, on ground that he was induced to purchase the stock through
fraudulent representations of bank's officers, and that stock certificate
had not been delivered. (Ib.)

ACTIONS TO ENFORCE LIABILITY

Appeal and error—Admission of immaterial evidence in trial to court without jury
held not reversible error.

(U. S. C. C. A. 1928.) In trial to court without jury, admission of imma-
terial evidence can not be said to be prejudicial, as it may be disregarded
in assembling and considering competent evidence. (English et al. v.
Gamble 26, Fed. Rep., 2d series, 28.)

Appeal and error—Judgment on question of fact in case tried without jury will not
be disturbed if sustained by any substantial evidence.

(U. S. C. C. A. 1928.) When case is tried to court, a jury being waived, if
there is any substantial evidence to sustain judgment upon question of
fact, such judgment will not be disturbed on appeal. (Ib.)

Directors who deposited money in escrow to purchase stock of nonresponding stock-
holders held liable for subsequent assessment.

(U. S. C. C. A. 1928.) Where money was deposited by directors of bank in
escrow to satisfy deficiency resulting from stock held by stockholders fail-
ing to respond to assessments, and nonresponding stock was purchased
with such funds by cashier as trustee with knowledge and consent of
directors, held, that directors thereby became joint owners, jointly and
severallv liable for subsequent statutory assessment upon such stock.
db.) v

Appeal and error—Failure of bill of exceptions to show both parties moved for
directed verdict prevented consideration of effect of motions.

(U. S. C. C. A. 1928.) Claim that case was taken from jury by motions
of counsel on both sides for directed verdict could not be considered,
where motion on part of counsel for one party was not found in bill of
exceptions. (Vance v. Chapman, 23 Fed. Rep., 2d series, 914.)

Appeal and error—Bill of exceptions, settled and signed, is indispensable to review
court's rulings.

(U. S. C. C. A. 1928.) In actions at law in Federal courts, bill of exceptions,
stating the ruling and the exception, settled and signed by the trial judge,
is indispensable to the review of rulings on motions to strike pleadings as
well as motions based on evidence or requests for instructions. (Ib.)Digitized for FRASER 
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Appeal and error—Court's ruling on motion for directed verdict held not reviewable
on mere entry from clerk's journal appearing in transcript, where no objection
or exception was shown by bill of exceptions.

(U. S. C. C. A. 1928.) Propriety of directed verdict for defendant, in suit
by receiver of bank on note and to recover stockholder's liability, held
not reviewable, where no objection or exception was presented to ruling
hj bill of exceptions, notwithstanding entry from clerk's journal appear-
ing in transcript, which showed granting of motion and plaintiff's objec-
tion and exception. (Ib.)

Appeal and error—Review held limited to matters raised by bill of exceptions, irre-
spective of statute preventing reversal for technical errors. (Jud. Code, § 269, as
amended by act Feb. 26, 1919 [28 U. S. C. A., § 391}.)

(U. S. C. C. A. 1928.) Judicial Code, section 269, as amended by act
February 26, 1919 (28 U. S. C. A,. § 391), providing court shall give
judgment on appeal after examination of entire record, without regard
to technical errors, held not to permit consideration of rulings, to which
objection or exception was not shown by bill of exception, especially
where it did not appear there was any miscarriage of justice. (Ib.)

Appeal and error—In absence of objection to granting of directed verdict only,
sufficiency of evidence could be considered on appeal.

(U. S. C. C. A. 1928.) In absence of objection and exception to action of
court in granting directed verdict, appellate court could only consider
whether evidence supported verdict. (Ib.)

Evidence held to sustain verdict in bank receiver's suit on note, and to enforce stock-
holder's liability, that note sued on was given bank for accommodation, and that
defendant was not liable as stockholder.

(U. S. C. C. A. 1928.) In suit by receiver of bank on note and to recover
as for stockholder's liability under claim that note was given for stock,
evidence held to sustain verdict for defendant, based on defense that note
was given bank for accommodation, and that defendant was not a stock-
holder of the bank. (Ib.)

SHAREHOLDERS OF STATE BANKS—LIABILITY UNDER STATE LAWS IN KANSAS

Bank stockholder's debt for statutory double liability has attached to it priority right
of payment out of stockholder's property over his other creditors. (Rev. St., Kan.,
1923, 9-110, 9-156.)

(U. S. C. C. A. 1928.) Bank stockholder's debt for double liability, under
Revised Statutes, Kansas, 1923, 9-110, has attached to it priority right
of payment out of stockholder's property over his other creditors, under
Revised Statutes, Kansas, 1923, 9-156, providing that transfers by stock-
holder after closing of bank and before payment of double liability are
void. (Wheeler v. Johnson, 26 Fed. Rep., 2d series, 455.)

Statute relating to void "transfers" by bank stockholder before paying double liability
is not limited to defeating voluntary acts by stockholder. (Rev. St., Kan., 1923,
9-110, 9-156; Bankr. Act, § 1 (25); 11 U. S. C. A., § 1 (25).)

(U. S. C. C. A. 1928.) Revised Statutes, Kansas, 1923, 9-156, providing
that transfer of property by bank stockholder after closing of bank and
before payment of double liability, under Revised Statutes, Kansas, 1923,
9-110, is void, is not limited to defeating voluntary acts by stock-
holder, since word "transfers," especially in insolvency and bank-
ruptcy proceedings, may have a very broad meaning, broad enough to
include passing of property by involuntary as well as by voluntary
means, in view of bankruptcy act, section 1 (25) (11 U. S. C. A., § 1
(25)), denning "transfer." (Ib.)

Bankruptcy—Bank receiver's claim against bankrupt for double liability as stock-
holder was entitled to priority. (Rev. St., Kan., 1923, 9-110, 9-156; Bankr. Act,
%64b (7); 11 U.S.C. A., % 104 (&).)

(U. S. C. C. A. 1928.) Claim of receiver of insolvent bank against bankrupt
for double liability on bank's stock owned by him, under Revised Stat-
utes, Kansas, 1923, 9-110, 9-156, was entitled to priority under bank-
ruptcy act, section 64b (7) (11 U. S. C. A., § 104 b).) (Ib.)
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FEDERAL TAXATION

Internal revenue—Summons to bank to produce records of income-tax payer's
deposits held not to warrant injunction, being mere request for information, not
compelling bank to furnish immaterial evidence. (Revenue act, 1926, sec. 1104
(26 U. S. C.A., sec. 1247).)

(U. S. D. C. 1928.) Summons issued to bank by internal-revenue agent
under revenue act, 1926, section 1104 (26 U. S. C. A., sec. 1247), to produce
records of income-tax payer's deposits and withdrawals for stated period,
was mere request to furnish information, which bank may refuse to do
until appropriate court order is made, and hence does not authorize
injunction, especially in absence of anything therein compelling bank to
furnish wholly immaterial evidence, as court can not assume that bank
will not exercise reasonable discretion, or act without due regard for tax-
payer's rights. (Cooley v. Bergin et al., 27 Fed. Rep., 2d series, 930.)

Searches and seizures—Proceeding to compel bank to produce records of income-tax
payer's deposits invades no constitutional rights of depositor, though some entries
relate to deposits of others' money. (Revenue act, 1926, sec. 1104 (26 U. S. C. A.,
sec. 1247); Const. Amend. 4-)

(U. S. D. C. 1928.) Proceeding by internal-revenue agent, under revenue
act, 1926, section 1104 (26 U. S. C. A., sec. 1247), to compel bank to
produce records of income-tax payer's deposits and withdrawals for
stated period, invades no rights of depositor under constitutional amend-
ment 4, against unreasonable search and seizure, though some entries
relate to deposits of others' money; such fact not warranting bank in
refusing to give any information whatever, nor permitting it to be sole
judge of what entries are material. (Ib.)

National bank is public institution, obliged to aid Federal authorities in adminis-
tering laws, as by producing records of income-tax payer's deposits, so far as
compatible with duty to customers. (Revenue act, 1926, sec. 1104 (26 U. S. C. A.,
sec. 1247).)

(U. S. D. C. 1928.) A national bank is a public institution receiving a
valuable franchise from the Government, and should recognize obligation
to aid Federal authorities in administration of laws, as by producing
records of income-tax payer's deposits and withdrawals under revenue
act, 1926, section 1104 (26 U. S. C. A., sec. 1247), so far as compatible
with its duties to its customers. (Ib.)

Relation of banker and depositor is that of debtor and creditor.
(U. S. D. C. 1928.) The relation of banker and depositor in their pecuniary

dealings is that of debtor and creditor. (Ib.)

Depositor has no proprietary interest in bank's records, and can claim at most that
information therein shall not be disclosed for purpose of substantially injuring
him. (Revenue act, 1926, sec. 1104 (26 U. S. C. A., sec. 1247).)

(U. S. D. C. 1928.) Depositor has no proprietary interest in bank's books
and records, called for by summons issued by revenue agent under revenue
act, 1926, section 1104 (26 U. S. C. A., sec. 1247), and can claim at most
in suit to enjoin production thereof, that information they contain shall
not be disclosed for deliberate purpose of inflicting substantial injury on
him. (Ib.)

Injunction—Court will not interfere with executive or administrative department's
action by injunction, unless necessary to conserve personal or property rights.

(U. S. D. C. 1928.) A court will not interfere with the action of an executive
or administrative department of the Government by injunction, except
under extraordinary circumstances, necessitating such a course tp conserve
the rights of person or property. (Ib.)
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Internal revenue—Bank held entitled to deduction from gross income of tax paid
under New Jersey bank stock tax act; "imposed." Revenue act, 1916, § 12 [a],
[Comp. St. § 68361]; bank stock tax act, N. J. § 8.)

(U. S. C. C. A. 1928.) Bank stock tax act (Laws N. J. 1914, c. 90) provides
for assessment and taxation of bank shares to the holders thereof, but that
the tax shall be paid by the bank, which shall have a lien therefor on the
shares. By section 8 it is provided that at its request, before assessment,
and agreement to pay the same, the assessment shall be made against the
bank. Held, that a tax assessed and levied against a bank under such
provision is one "imposed" on the bank by State authority, within the
meaning of revenue act, 1916, section 12 (a) (Comp. St. § 6336Z), and that
when paid the bank is entitled to deduct it from gross income. (Ferguson,
Collector of Internal Revenue, v. Fidelity Union Trust Co., 24 Fed. Rep.,
2d series 520.)

STATE TAXATION

It is a discrimination against national banks to tax their shares on the valuation
including bonds and securities of the United States and to tax State banks on their
assets excluding such securities.

(U. S. Sup. 1928.) A substantial discrimination against national banks in
favor of incorporated State banks resulting from taxation of national-
bank shares upon a yaluation equal to that of the assets of the bank,
including bonds and like securities of the United States, while the shares
of the State banks are not taxed and the State banks themselves are
taxed only on the value of their assets after excluding United States bonds
and securities, violates Revised Statutes, section 5219. (The Montana
National Bank of Billings v. Yellowstone County of Montana et al., 276
U. S. 499.)

Taxation of shares of State corporate banks must be like that of shares of national
hanks.

(U. S. Sup. 1928.) Taxation of shares of State corporate banks must be
like that of shares of national banks, so far as necessary to prevent dis-
crimination; in neither case does the exemption of Federal securities held
by the bank apply in taxation of the shares. Des Moines Bank v. Fair-
weather (263 U. S. 103), distinguished. (Ib.)

The right of a national bank suing for its shareholders to challenge the validity of the
statutes and recover the taxes paid ivas not affected by a decision of a State supreme
court repudiating the earlier construction and declaring the State bank's shares
taxable. The fact that under the later decision the taxing officials were empowered,
to tax the shares of State banks, and thus bring about equality, was not an obstacle
to the suit, no intention to exercise the power having been manifested. Failure to
'.ipply to the county board of equalization for administrative relief was no bar
to maintenance of the action, since the board had no power to grant it under the
statute as construed when the taxes were imposed and collected.

(U. S. Sup. 1928.) Where the shares of a national bank were taxed and the
tax paid, under statutes then construed by the State supreme court as
not permitting shares of State corporate banks to be taxed, but only the
State banks themselves, thus creating a discrimination due to the inclusion
of United States securities owned by the national bank In the valuation of
its shares and to the necessary exclusion of like securities owned by the
State banks in assessing their assets, held (1) that the right of the national
bank, suing for its shareholders, to challenge the validity of the statutes
as so construed and applied, and to recover the taxes paid, was not affected
by a decision of the State supreme court in the suit repudiating the earlier
construction and declaring the State bank shares taxable; (2) that the
fact that under the later decision the taxing officials were empowered to
tax the shares of State banks, and thus bring about equality, was not an
obstacle to the suit, no intention to exercise the power having been mani-
fested; and (3) that failure to apply to the county board of equalization
for administrative relief was no bar to maintenance of the action, since the
board had no power to grant it under the statute as construed when the
taxes were imposed and collected (78 Mont. 62, reversed). (Ib.)

20669°—H. Doc. 861, 70-2 14
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Taxation—County and officers sued by national bank for taxes paid on stock thereof
can not invoke statute requiring action by real party in interest, (12 U. S. C. A.
§ 548.)

(U. S. C. C. A. 1928.) County and its treasurer and commissioners can
not invoke protection of statute requiring action by real party in interest,
in action against them by national bank, to recover taxes imposed on
shares of bank stock, in violation of Revised Statutes, section 5219,
as amended (12 U. S. C. A. § 548), as recovery thereof from defendants

'will protect them from any future suits or claims to fund by any other
party. (McFarland, Co. Treas., et al. v. Central National Bank of
Topeka, 26 Fed. Rep., 2d series, 890.)

Taxation—National bank, suing for taxes paid on stock thereof, held real party
in interest (Rev. St. Kan. 1923, 79-1101; 12 U. S. C. A. §5^5.)

(U. S. C. C. A. 1928.) Under Revised Statutes, Kansas, 1923, 79-1101,
national bank paying under protest taxes imposed on shares of stock
therein in violation of Revised Statutes, section 5219, as amended (12
U. S. C. A. § 548), was real party in interest in action to recover amount
from county and its treasurer and commissioners. (Ib.)

Taxation—National bank's pleadings held sufficient on demurrer to show that its
payment of taxes on bank stock was not voluntary. (12 U. S. C. A. § 54-8.)

(U. S. C. C. A. 1928.) In national bank's action to recover taxes imposed
on shares of bank stock in violation of Revised Statutes, section 5219,
as amended (12 U. S. C. A. § 548), plaintiff's pleadings, stating facts
relating to its endeavors to have county commissioners, State public
service commission, and other taxing officers relieve bank and share-
holders of such taxes, and alleging that payments made by it were "under
duress and protest," to avoid seizure of its property, held sufficient on
demurrer to show that payment was not voluntarily made. (Ib.)

Courts—Denial of motion for new trial, not being part of bill of exceptions, is not
reviewable in circuit court of appeals.

(U. S. C. C. A. 1928.) Neither denial of motion for new trial nor any
proceedings thereto are reviewable in circuit court of appeals, not being
part of bill of exceptions containing record of trial. (Ib.)

Appeal and error—General judgment is conclusive finding of all necessary facts,
where bill of exceptions shows no requests for findings or declarations of law,
nor exceptions to court's declarations. (28 tf.S.C.A. § 879.)

(U. S. C. C. A. 1928.) Where bill of exceptions contains no record of
any request by defendants during trial for findings of fact or declarations
of law, nor any exception to any declaration of law by court, general
judgment for plaintiff is conclusive finding of all facts requisite to sustain
it, under 28 U. S. C. A., section 879, which statute applies to the circuit
court of appeals. (Ib.)

Appeal and error—Question whether any substantial evidence sustains judgment
is not reviewable, in absence of request, motion, or other action fairly presenting
question and securing ruling during trial.

(U. S. C. C. A. 1928.) Question whether or not there was any substantial
evidence to sustain judgment is not reviewable in Federal courts in
absence of request, motion, or like action fairly presenting question to
trial court, and securing its ruling thereon during trial. (Ib.)

Appeal and error—Exception calling trial court's attention to specific error is
indispensable to review of ruling.

(U. S. C. C. A. 1928.) Exception to ruling, sharply calling trial court's
attention to specific error alleged, is indispensable to review of such
ruling. (Ib.)

Taxation—Neither property nor shares of stock of national bank can be taxed by State
without consent of Congress.

(U. S. D. C. 1928.) National banks are agencies of the General Government,
and neither their property nor their shares of stock can be taxed by the
State without the consent of Congress, and then only in conformity with
such restrictions as it may impose. (Brotherhood Co-op. National Bank
et al. v. Hurlburt, Sheriff and Tax Collector, 26 Fed. Rep., 2d series, 957.)
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Taxation—Moneyed capital of individuals and corporations loaning money and
selling notes and bonds held in competition with national banks, within law requir-
ing equality of taxation. (Laws Or. 1925, p. 1+85; Laws Or. 1921, p. 688; Or. L.
§ 4258; 12 U. S. C. A. § 548.)

(U. S. D. C. 1928.) Moneyed capital in hands of individual citizens and
corporations engaged in business of loaning money and selling notes and
bonds and other securities for profit, which was not assessed or taxed
as especially exempt under Laws Or. 1925, page 485, or Laws Or. 1921,
page 688, or intentionally and purposely omitted from assessment roll, held
to have been employed in a manner which brought it into competition
with business conducted by national banks, so that tax on valuation of
shares of stock after deducting value of real estate from capital, surplus,
and undivided profits, pursuant to Or. L., section 4253, was unlawful as
in violation of Revised Statutes, United States, section 5219 (12 U. S. C. A.
§ 548.) (Ib.)

Taxation—That investment concerns competing with national banks borrowed money
from local banks did not constitute defense to suit to enjoin collection of taxes.
(12 U. S. C. A. § 548.)

(U. S. D. C. 1928.) The fact that many of investment concerns engaged in
competition with business of national bank borrowed large amounts of
money for use in their business from local banks does not in any way
constitute a defense to suit to enjoin collection of taxes levied against
shares of stock of national banks, on ground that it was in violation of
Revised Statutes, United States, section 5219 (12 U. S. C. A. § 548),
requiring equality in taxation as between moneyed capital in hands of
individuals engaged in competition with national banks and shares of
stock of such banks. (Ib.)

Taxation—National banks1 request for assessment of stock direct to bank did not
estop them from suing to enjoin collection of unlawful tax. (12 U. S. C. A. § 548.)

(U. S. D. C. 1928.) National banks held not estopped to bring suit to enjoin
tax collector from collecting taxes levied against shares of stock, on ground
taxes were in violation of Revised Statutes, section 5219 (12 U. S. C. A.
§ 548), because of having requested assessment of stock direct to bank,
and not to shareholders, since such request was pursuant to mutual
understanding, intended as matter of convenience both to banks and
assessor, and can not be construed as promise to pay any tax which might
be levied, legal or not. (Ib.)

Taxation—National banks, furnishing assessor information to make assessments,
did not thereby acquiesce and become estopped from questioning validity of taxes.

(U. S. D. C. 1928.) Where national banks furnish assessor information re-
quired by lav/, from wThich he made assessments, they did not thereby
acquiesce in assessment, so as to become estopped from questioning
validity of taxes, since they had a right to assume that, in making assess-
ments, assessor would comply with law authorizing taxation of their
shares. (Ib.)

TRUSTS

CROSS REFERENCES
Deposits: paga

One depositing money in a bank as trustee may withdraw it in the
same capacity 142

Insolvency and receivers:
Preference in insolvency 162
Trust fund misapplied by an insolvent bank to reduce lien on its

own property 167
Courts—In suit to enforce lien, complaint must show territorial jurisdiction of

Federal court over subject matter, and diversity of citizenship between plaintiff
and all defendants who are necessary parties. (Jud. Code, § 57 [28 U. S. C. A.
§ U81)

(U. S. C. C. A. 1928.) In suit under Judicial Code, section 57 (28 U. S. C. A.
§ 118), to enforce legal or equitable lien in United States district court,
complaint must show that subject matter, the res, is within the territorial
jurisdiction of the court, and there must be diverse citizenship and resi-
dence between plaintiff and all the defendants who are necessary parties.
(Omaha National Bank v. Federal Reserve Bank of Kansas City et al.,
26 Fed. Rep., 2d series, 884.)Digitized for FRASER 
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Trusts—One taking property by fraud is trustee in equity.
(U. S. C. C. A. 1928.) Equity regards one who is defrauded of his property

as not divested of his equitable right and title, and the wrongdoer is treated
as holding the property in trust for the rightful owner. (Ib.)

Trusts—Alleged transaction by which insolvent bank issued drafts and instructed
payee to transfer credit to another bank with intent to defraud, known to other
hank, made banks trustees.

(U. S. C. C. A. 1928.) Alleged transaction by which insolvent bank issued
drafts for deposit to credit of drawer in payee bank, and subsequently
directed payee bank to transfer part of credit created by the unpaid drafts
to Federal reserve bank to the credit of third bank, with intent to defraud
the payee bank %nd to prefer the third bank, made the insolvent bank
and the third bank, knowing of the facts, trustees of the money so trans-
ferred in favor of the defrauded bank. (Ib.)

Trusts—Transferee taking with knowledge may not hold property fraudulently
obtained.

(IT. S. C. C. A. 1928.) Third party, not participating in fraudulent procure-
ment of funds, may not hold the property as transferee, if he takes with
knowledge of the facts. (Ib.)

Courts—Court had jurisdiction of bank's suit to enforce lien on deposit in local
branch bank under complaint alleging transfer of credit therein to third bank
induced by fraud. {Jud. Code, § 57 [28 U. S. C. A. § 118]; 12 U. S. C. A. § 91.)

(U. S. C. C. A. 1928.) Where bank's complaint alleged that nonresident
insolvent bank had issued drafts to plaintiff and instructed plaintiff to
transfer part of credit created by the unpaid drafts to credit of a third
bank in the Federal reserve bank, with fruadulent purpose known to the
third bank, also a nonresident, in violation of Revised Statutes, section
5242 (12 U. S. C. A. § 91), the credit transferred by the plaintiff under
the insolvent bank's instruction was personal property having its situs at
the branch of the Federal reserve bank to which the transfer was made,
and Federal court of local district had jurisdiction in suit to enforce lien
on the deposit in the Federal reserve bank, under Judicial Code, section 57
(28 U. S. C. A. § 118). (Ib.)

Courts—Court had jurisdiction of suit by local bank against Kansas City Federal
Reserve Bank and nonresident banks and receiver to enforce lien on local deposit.
(Jud. Code, § 24 (16), and § 57 [28 U. S. C. A. § 41 (16), and §118}.)

(II. S. C. C. A. 1928.) Complaint by Nebraska bank against Federal
Reserve Bank of Kansas City and Wyoming banks and Montana receiver,
under Judicial Code, section 57 (28 U. S. C. A. § 118), to enforce lien on
deposit in Omaha Branch of the Federal Reserve Bank, in favor of Wyo-
ming bank, held to show diversity of citizenship and residence between
plaintiff and all defendants who were necessary parties, bringing case
within jurisdiction of Federal district court, under section 24, paragraph 16
(28 U. S. C. A. § 41, par. 16). (Ib.)

Courts—Suit to quiet title to mining claims held within equitable cognizance of
Federal courts, irrespective of plaintiff's possession. (Rev. Codes Mont. 1921,
§9479.)

(U. S. C. C. A. 1928.) Suit to quiet title to mining claims brought under
Revised Codes, Montana, 1921, section 9479, which permits such an action
by plaintiff whether in or out of possession, is within equitable cognizance
of Federal courts. (Maury et al. v. Jones, 25 Fed. Rep., 2d series, 412.)

Quieting title—Defendants, in suit to quiet title, had burden to disprove plaintiffs
title, where record fair upon its face exhibited title in plaintiff. (Rev. Codes
Mont. 1921, §9479.)

(U. S. C. C. A. 1928.) In suit under Revised Codes, Montana, 1921, section
9479, to quiet title to certain mineral claims, burden was upon defendants
to disprove plaintiff's title, where record fair upon its face showed chain
of title running to plaintiff. (Ib.)
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Quieting title—Evidence held insufficient to sustain burden of defendants claiming
under sale of estate's property to disprove record title of plaintiff in suit to quiet
title to mining claims. (Rev. Codes Mont. 1921, § 9479.)

(U. S. C. C. A. 1928.) In suit to quiet title to mining claims, under Revised
Codes, Montana, 1921, section 9479, in which defendants claimed as
purchasers under sale of property of estate, evidence of attempted transfer
by plaintiff of mining property to father's estate was insufficient to sustain
defendants' burden to disprove plaintiff's record title. (Ib.)

Trusts—Where trustee agreeing to convey trust properly to estate of which she was
executrix, on condition of coexecutor's joining, erroneously executed deed as execu-
trix, and coexecutor failed to join, deed vjas ineffective.

(U. S. C. C. A. 1928.) Where trustee of certain mining property, who was
also executrix of father's estate, agreed to transfer the trust property to
the estate, provided her brother, who was the other personal representa-
tive, would join in the conveyance, deed, where executed by grantor as
executrix of the estate, and not as trustee, and where it remained unexe-
cuted by the other representative, was ineffective to convey title, since
executrix should have had status of grantee rather that than of grantor.
(Ib.)

Trusts—Trustee's attempted conveyance without consideration of trust property
to estate of which she was executrix held void where estate had no interest therein.

(U. S. C. C. A. 1928.) Deed of mining property, by person holding it
under express trust, to father's estate of which trustee was executrix, if
executed in her capacity as trustee, was nevertheless void for want of
authority, where it was given without consideration, since trustee could
not enlarge one trust by impoverishing the other, and had no more author-
ity to donate the property to the estate than she would have to give it
to a stranger; conveyance being executed at instance of creditors of estate
of father, who had made gift of the property for benefit of members of
his family. (Ib.)

Trusts—Trustee under two distinct trusts can not enlarge one by impoverishing the
other.

(XL S. C. C. A. 1928.) Person in exercise of two distinct trusts can not
enlarge one by impoverishing the other. (Ib.)

Trusts-—Trustee held not barred by estoppel or laches from asserting title to property
allegedly conveyed by her where deed itself showed want of consideration and
improper execution. (Rev. Codes Mont. 1921, § 9479.)

(XL S. C. C. A. 1928.) Trustee executing deed of mining property to estate
of which she was executrix, which on its face appeared to be void because
given without consideration to her as trustee, and because improperly
executed by her in her capacity as executrix, held not estopped or barred
by laches from seeking to quiet title under Revised Codes, Montana,
1921, section 9479, as against purchasers of property from estate. (Ib.)

Vendor and purchaser-—Purchasers are bound to take notice of form and, recitals
of deed under which vendor claims.

(XL S. C. C. A. 1928.) Purchasers are bound to take notice of form and
recitals of instrument attempting to convey title to their vendor. (Ib.)

Executors and administrators—Judgment of probate court decreeing sale of estate's
proverty held not res judicata of issue of title as against adverse claimants. (Rev.
Codes Mont. 1921, § 9479.)

(XL S. C. C. A. 1928.) State court sitting in probate held without jurisdiction
to determine questions of title between estate and persons claiming
adversely, and order and judgment for sale of estate's property in probate
court was therefore not res judicata of question of title in subsequent
suit to quiet title under Revised Codes, Montana, 1921, section 9479. (Ib.)

Executors and ad?ninistrators—Probate court may not determine questions of title
between estate and adverse claimants.

(XL S. C. C. A. 1928.) Probate court has no jurisdiction to determine
questions of title to real property between estate and persons claiming
adversely. (Ib.)
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Trusts—Evidence held to sustain verdict that money loaned belonged to ward's estate,
not to bank to which mortgage was executed.

(U. S. C. C. A. 1928.) Evidence held to sustain verdict of jury finding that
money borrowed by plaintiff guardian from bank on note and mortgage
belonged to her ward's estate, and was lent to her as part of such estate,
though mortgage was payable to bank as such, and not as guardian, and
plaintiff was therefore entitled to have trust imposed on note in favor of
her ward, as against motion of bank's receiver to set aside the verdict.
(Williams v. Stone, 25 Fed. Rep., 2d series, 588.)

Action—Action to impress trust on note in possession of bank's receiver in favor of
estate of plaintiff's ward is purely equitable.

(U. S. C. C. A. 1928.) Action having for its object to impress on note held
by bank's receiver a trust in favor of the estate of plaintiff's ward is
purely equitable, and should have been tried as a suit in equity, instead
of as an action at law. (Ib.)

Appeal and error—Judgment in equitable action tried as action at law, and so
treated by parties, will not be disturbed by reviewing cornet, where jury reached
correct conclusion.

(U. S. C. C. A. 1928.) Where purely equitable action was tried as action
at law, and was so treated on appeal by both parties, judgment therein
will not be disturbed by reviewing court, where jury reached correct con-
clusion on the facts. (Ib.)

Trial—Weight of testimony and credibility of witnesses is for jury.
(U. S. C. C. A. 1928.) Weight of the testimony and credibility of witnesses

is for the jury. (Ib.)

Wills—Charitable institutions, in existence at time will giving them trust estate after
death of widow, took effect, received vested interest therein. (Code Ala. 1923,
$$5671,6911.)

(U. S. C. C. A. 1928.) Under Code, Alabama, 1923, sections 5671, 6911,
charitable institutions which were in existence at time will devising residue
of trust estate took effect, and being then capable of taking bequest on
death of testator's widow, to whom income of trust estate was devised,
received vested estate or interest therein. (First National Bank of Bir-
mingham, Ala., v. Snead, Collector, 24 Fed. Rep., 2d series, 186.)

Trusts—Trustees must act in good faith informing opinion as to matter with reference
to which they act in trust capacity.

(U. S. C. C. A. 1928.) Trustees are obligated to act in good faith when
forming an opinion as to a matter with reference to which they act in a
trust capacity. (Ib.)

'Trusts—Discretion vested in trustees to invade corpus of trust estate for support of
testator's widow is subject to judicial control.

(U. S. C. C. A. 1928.) Where will provided that trustees, on determining
net income from trust estate, was insufficient for proper support and com-
fort of testator's widow, might pay out of such trust estate any additional
sum necessary, they could not arbitrarily invade the corpus thereof, and
the exercise of discretion vested in them was subject to judicial revision
and control. (Ib.)

Internal revenue—Trustees' power to invade corpus of trust estate did not preclude
deduction for estate tax purposes of bequest of residue to charitable institutions.
(Revenue act of 1921, § 403 [a] 3 [Comp. St. § 6336%d].)

(U. S. C. C. A. 1928.) Where income from trust estate, bequeathed to
widow, together with income from her separate estate, was more than
sufficient for her maintenance, the fact that trustees were authorized to
invade corpus of trust estate, if necessary, to provide for maintenance,
does not preclude deduction under revenue act of 1921, section 403 [a]
3 (Comp. St. § 6336^d), for estate tax purposes of bequest of residue to
charitable institutions, since approximate value of bequest was ascertain-
able under such circumstances, and allowable as deduction. (Ib.)

Courts—Federal court has jurisdiction in equity of suit to recover trust fund.
(U. S. C. C. A. 1928.) In suit in which plaintiff seeks to recover trust

fund, Federal district court has jurisdiction in equity. (St. Petersburg
Advt. Co. et al. v. American Motorsign Co., 25 Fed. Rep., 2d series, 397.)Digitized for FRASER 

http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1928



REPORT OF THE COMPTROLLER OF THE CURRENCY

Courts—District court's decision on conflicting evidence that defendant breached
contract sued on held conclusive on Circuit Court of Appeals.

(U. S. C. C. A. 1928.) In suit for breach of contract to buy advertising
device manufactured by plaintiff, circuit court of appeals must accept
decision of district court, based on conflicting evidence, that contract
was breached by defendant. (Ib.)

Damages—Buyer's deposit of $3,500 to be paid seller on buyer's breach of contract
to buy five advertising devices per month for 10 months at $235 each held liquidated
damages, and not penalty.

(U. S. C. C. A. 1928.) Where defendant, in connection with contract to
buy five advertising devices per month for 10 months at price of $235
each, deposited in bank under another contract $3,500 out of which bank
was to remit payment on purchase of such devices, and which should
be paid to plaintiff on defendant's breach of contract, such deposit held
to be in nature of liquidated damages, and not penalty. (Ib.)

Bank holding fund to be paid seller on buyer's breach of contract and seller's notice
of ability to perform has no obligation to pay until evidence of seller's ability to
perform is presented.

(U. S. C. C. A. 1928.) Where buyer made deposit with bank which was to
be paid to seller on buyer's breach and seller giving notice of being ready,
able, and willing to comply with contract, bank had no obligation to pay
until evidence was actually presented that seller was ready, able, and
willing to perform, and was not liable for interest prior to such time. (Ib.)

Judgment—Federal court's decree will not be amended to add interest on judgment
which may be collected on execution. (28 U. S. C. A. § 811.)

(U. S. C. C. A. 1928.) In action for breach of sale contract brought in
Federal district court in Florida, plaintiff, having recovered judgment, is
entitled to interest thereon at same rate that would apply to judgment in
State courts under 28 U. S. C. A., section 811 (Comp. St. § 1605), but
decree will not be amended to allow such interest, since it may be collected
on execution. (Ib.)

Contracts—Court will respect intention of parties stipulating that rights and duties
shall be determined according to laivs of particular jurisdiction.

(IT. S. D. C. 1928.) When parties to an instrument have stipulated that
their rights and duties shall be determined according to the laws of a
particular jurisdiction, their intention will be respected by the court.
(Liberty National Bank & Trust Co, in New York v. New England
Investors Shares (Inc.) et al., 25 Fed. Rep., 2d series, 493.)

Trusts—Validity of trust consisting of personalty is determinable by law of settlor's
domicile.

(U. S. D. C. 1928.) Validity of trust consisting of personalty is to be
determined according to law of domicile of settlor. (Ib.)

Perpetuities—Trust in personalty limited to period less than 21 years held not
void under Massachusetts law as creating perpetuity or imposing restraint on
alienation.

(U. S. D. C. 1928.) A trust consisting of personal property, limited by its
terms to a period of years less than 21, held not void under Massachusetts
law as creating a perpetuity or imposing a restraint on alienation. (Ib.)

Perpetuities—Trust authorizing settlor to sell underlying securities and holders of
collateral trustee shares to exchange them for underlying securities did not violate
rule against perpetuities. (Personal Property Law N. Y. § 11.)

(U. S. D. C. 1928.) Where a trust consisting of capital stock and under-
lying securities retained power in settlor to sell underlying securities for
purpose of reinvestment, and authorized holders of collateral trustee's
shares to surrender certificates and receive a unit of underlying securities
in exchange therefor, the trust was not invalid, as violating rule against
perpetuities, either under the law of Massachusetts or under personal
property law, New York. (Consol. Laws, c. 41), section 11, since rule
against perpetuities is directed against suspension of absolute ownership
or power of alienation. (Ib.)
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Trusts—Law prohibiting alienation of beneficiaries' interests held inapplicable t o
trust created for settlor's benefit and granting interest to holders of beneficial
interest. (Personal Property Law N. Y. § 15.)

(U. S. D. C. 1928.) Personal property law, New York. (Consol. Laws,
c. 41), section 15, relative to alienation of interest of beneficiary in trust,
held inapplicable as to trust created for benefit of settlor and granting
holders of beneficial interest an interest in trust fund as well as right to
income; such section covering only cases where life tenant is entitled only
to income, and has no further interest in trust fund. (Ib.)

WAREHOUSEMEN

Warehousemen—Bank held bona fide purchaser for value of warehouse receipts ivith-
out notice of infirmity. (Uniform warehouse receipts act, §§ 41, 58.)

(U. S. D. C. 1928.) Bank loaning money to vendee on warehouse receipts
and taking receipts as security,without knowledge that vendee had fraudu-
lently procured delivery of goods by carrier without production of bill of
lading, held, in view of uniform warehouse receipts act, sections 41, 58, as
against carrier, a bona fide purchaser for value of warehouse receipts, with-
out notice of infirmity. (Southern Pacific Co. v. Bank of America, 23
Fed. Rep., 2d series, 939.)

Property—Owner of merchandise can not be deprived of title except by consent or
existence of facts estopping him from asserting title.

(U. S. D. C. 1928.) No owner of merchandise may be deprived of title
thereto except by consent, or by existence of such facts as will create an
estoppel against him to assert his title. (Ib.)

Sales—Neither thief nor trespasser can convey good title to merchandise.
(U. S. D. C. 1928.) A thief can convey no title to bona fide purchaser, nor

can a trespasser or other tortious taker convey a good title. (Ib.)
Sales—One securing title to property by fraudulent representations may convey good

title to bona fide purchaser.
(U. S. D. C. 1928.) One securing title to property by fraudulent representa-

tions may convey good title to a bona fide purchaser as the vendor is
estopped to assert its rights. (Ib.)

Warehousemen—Bona fide purchaser for value of warehouse receipts held entitled
to proprly as against carrier knowing that vendee had fraudulently procured
delivery without bill of lading.

(U. S. D. C. 1928.) Bank, which was a bond fide purchaser for value from
vendee of warehouse receipts without notice of infirmity, held entitled to
property covered by receipts as against carrier, from whom vendee fraud u-
lentty obtained delivery of goods without production of bill of lading,
where carrier took assignment of bill of lading and draft after knowledge
of such fraud. (Ib.)
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DECISIONS OF STATE COURTS

Of particular interest to banks are the following decisions of State
courts for the year ended November 1, 1928. They include decisions
in the following reporters:

138 Atl. 865 to 143 Atl. 216.
224 N. Y. S. 229 to 230 N. Y. S. 792.
158 N. E. 289 to 163 N. E. 88.
215 N. W. 593 to 221 N. W. 96.
259 Pac. 1025 to 270 Pac, 576.
114 So. 81 to 118 So. 176.
138 S. E. 689 to 144 S. E. 688.
298 S. W. 321 to 9 S. W. (2d) 304.
Additional decisions are taken from the New York Law Journal.
These decisions are arranged in accordance with the treatment of

the subject with which they are connected in Paton's Digest.
Several references are made to legal periodicals containing comment

on the cases selected.
The abbreviation "P . D.'7 refers to Paton's Digest.
The decisions were furnished by Mr. Thomas B. Paton, general

counsel of the American Bankers Association.

DECISIONS OF STATE COURTS OF PARTICULAR INTEREST TO
BANKS FOR THE YEAR ENDED NOVEMBER 1, 1928

ACCEPTANCES—TRADE. P. D. 143-222

NEGOTIABILITY OF TRADE ACCEPTANCE. A provision in a trade
acceptance that the title to the goods shall remain in the seller
until the instrument is paid, renders it nonnegotiable. This
is the minority rule. Pierce, Butler & Pierce Mfg. Corp. v.
Daniel Russell Boiler Works (Inc.), 159 N. E. (Mass.) 625.
P. D. 180.

ALTEEED AND RAISED PAPER. P. D. 298-402

DETACHMENT OF NOTE FROM INSTRUMENT OF WHICH IT IS A PART.
Note, on the same piece of paper with an order separated by a per-
forated line along which was the notation that the note should
not be detached by the payee, is void in the hands of a bona fide
purchaser, if detached, where under the circumstances no action
could be maintained by the original payee against the makers.
According to the court there is a split of authority upon the
question presented, Stevens v. Wheeler, 3 S. W. (2d) (Tex.
Civ. App.) 122. P. D. 398.3.

207
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BANKS AND BANKING. P. D. 465-605

DISCOUNT OF PAPER BY NONBANKING CORPORATION AS UNAUTHOR-
IZED BANKING UNDER THE BANKING LAW OF NEW YORK. Paper
thus discounted is void so .that the corporation discounting it can
not recover upon it. The discounting of paper renders the offend-
ing corporation subject to a penalty under section 140 of the New
York banking law. Meserole Securities Co. (Inc.) v. Cosman.
Justice Mullan, New York Law Journal, January 12, 1928.
P. D. 493.2.

OKGANIZATION OF BANK. Necessity of approval of State banking
department. Constitutionality of State statute requiring such
approval. Nature of hearing. Weer v. Page, 141 Atl. CMd.)
518. P. D. 493.3.

INVESTMENT BY STATE BANKS. "Gold note" constituting a bond.
Security State Bank v. Bone, 260 Pac. (Kan.) 639. P. D. 547.

GUARANTY. POWER OF BANK TO GUARANTEE OBLIGATION OF THIRD
PARTY. Guaranty to owner of bill of lading draft held in sub-
stance "a direct contract to purchase a negotiable security with
collateral attached," and thus within the power of the bank.
(Would such decision extend to unsecured drafts, notes, etc.?)
Monark Metal & Supply Co. v. General Metal & Refining Co.,
218 N. W. (Wis.) 179. P. D. 556.

CERTIFICATION OF BOND AS ONE OF SERIES DESCRIBED IN TRUST
AGREEMENT. LIABILITY OF CERTIFYING BANK.

Suggestion by court that "in the interest of protecting the public
it might be desirable if financial institutions would not lend their
names to the certification of bonds except for concerns, the finan-
cial standing of which is thoroughly determined, and the
honesty of whose officials is plainly demonstrated/' The New
York Law Journal, page 1602, July 5, 1928, Doyle v. Chatham
& Phenix National Bank of City of New York. P. D. 558.1.

BANK'S LIABILITY FOR LIBEL AND SLANDER. Statement by former
employer to subsequent employer that former employee was
guilty of embezzlement. Privileged nature of communication
to subsequent employer. Draper v. Hellman Commercial Trust
& Savings Bank, 263 Pac. (Cal. Sup.) 240. P. D. 574.

BANKS—NATIONAL. P. D. 606-757

BANKS AND BANKING. CONSOLIDATION AND MERGER. LIABILITY
OF BANK RECEIVING ASSETS FOR CLAIMS AGAINST THE MERGED
BANK. The purchasing bank " should be held, even if there is
no contract to that effect, to have assumed the liability of paying
depositors." Huggins v. Commercial & Savings Bank, 140 S. E.
(S. C.) 177. P. D. 621.

CONSOLIDATION OF TRUST COMPANY WITH NATIONAL BANK.

Effect on trusts. (See American Bankers Association Journal for
August, 1928, p. 97.) Petition of Worcester County National
Bank of Worcester. In r£ Parsons' Estate, 161 N. E. (Mass.)
797. P. D. 621.
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BANK STOCK AMD STOCKHOLDERS. P. D. 831-916

LIEN ON BANK STOCK BY STATE BANK. Where a stockholder of a
State bank is indebted to the bank and dies, the bank having a
lien on the stock under the State law, if the State bank is con-
verted into a national bank after the death of the debtor, the
national bank will be entitled to the lien on the stock to secure
the indebtedness to it which it took over from the State bank.
(Apple v. American National Bank of Ardmore, 267 Pac.
(Okla.) 836.)

BANKRUPTCY AMD INSOLVENCY. P. D, 917-953

PREFERENTIAL PAYMENT. An indorser on a note is not discharged
from liability by reason of payment of the note where such
payment is required to be returned as a preferential transfer
by virtue of the bankruptcy act. Horner v. First National
Bank of St. Mary's of Lenardtown, Md., 141 S. E. (Va.) 767.
(Case comment in Pa. L. R. 6/28, p. 994.) P. D. 929.4.

NECESSITY FOR TRACING TRUST FUNDS ON INSOLVENCY OF NATIONAL
BANK. Adopting the Federal rule it was held that on the insol-
vency of a national bank, "it is not sufficient to trace the trust
property to the general assets of the estate and to show that it
increased the value of such general assets." The writer of the
majority opinion withheld commitment as to trust funds not
imperatively ruled by Federal law. Central National Bank
v. First National Bank, 219 N. W. (Neb.) 894.

Reversal of former holding in 216 N. W. 302, which in turn reversed
former holding in 213 N. W. 745; separate concurring opinion
on first hearing. 214 N. W. 75. P. D. 948.3.

BTJILDIETG AND LOAM ASSOCIATIONS. P. D. 1023.5

A building and loan association receiving deposits as a savings bank.
Rossi v. Hammons, Superintendent of Banks, 268 Pac. (Ariz.)
181. P. D. 1023.5.

CERTIFICATE OF DEPOSIT. P. D. 1024-1096

Money represented by certificate of deposit does not constitute a
deposit. (Questionable decision.) Blessing v. First National
Bank of Silver Creek, 230 N. Y. S. 446. P. D. 1024.7.

Issuance of nonnegotiable certificate of deposit as a crime. State
Bank v. Central Mercantile Bank of New York, 228 N. Y. S.
(App. Div.) 49. P. D. 1043.6.

CHECKS. P. D. 1097-1394

CHECKS WITHOUT FUNDS. Constitutionality of criminal statute
relating to checks without funds which omits the element of
fraud but includes knowledge that the maker or drawer had
not sufficient funds or credit. State v. Yarboro, 140 S. E.
(N. C.) 216. P. D. 1274.
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Duty to examine and return statements and to give notice to
bank. Failure as acquiescence in correctness of account. When
mistake may be shown. Huggins v. Commercial & Savings
Bank, 140 S. E. (S. C.) 177. P. D. 1287.

FIDUCIARY CHECKS. An instrument executed by a corporate
officer payable to himself as an individual is not "regular upon
its face" as that term is used in subdivision 1 of section 52 of the
negotiable instruments act, and consequently a purchaser can
not be a "holder in due course." (Compare § 6 of the uniform
fiduciaries act.) Gilman v. F. O. Bailey Carriage Co. (Inc.),
141 Atl. (Me.) 321. P. D. 1307, § 6.

CORPORATE CHECK. Certificate under seal reciting a resolution
authorizing the bank to honor instruments drawn by corporate
officers to their own order as protection to bank against liability.
Protection to bank chargeable with notice that bank officers are
converting the proceeds of checks. Susqueh.anna Line (Inc.) v.
Auditore, 229 N. Y. S. 181. P. D. 1338.

WRONGFUL DISHONOR. Distinction between trader and nontrader
repudiated with respect to rules as to damages. Woody v.
National Bank of Rocky Mount, 140 S. E. (N. C.) 150. P. D.
1384.

COLLECTION. P. D. 1417-1626

PAR COLLECTION OF CHECKS BY MEANS OF FEDERAL RESERVE SYS-
TEM. The court thoroughly discusses the applicable principles
and finds that there was no coercion by the Federal Reserve
Bank of Minneapolis compelling the plaintiff nonmember bank
to agree to remit without exchange charge. First State Bank
of Hugo v. Federal Reserve Bank of Minneapolis, 219 N. W.
(Minn.) 908. P. D. 1429.5.

PAR COLLECTION. State statute permitting a drawee bank to deduct
exchange charge. Where national bank received checks upon a
State bank in same town in North Carolina and presented them
over the counter. Holding that drawee bank not entitled to
exchange charge. Injunction against making this charge and
returning the check after dishonor. (Questionable decision in
that under § 189 of the negotiable instruments act, the drawee
of a check owes no duty to the holder with respect to payment.)
First National Bank of Roxboro (Inc.) v. People's Bank, 140 S. E.
(N. C.) 705. (Case comment in N. C. Law Rev., 4/28, p. 325.)
P. D. 1436.

COLLECTION AGREEMENT. A depository bank sent through the clear-
ings a check belonging to its depositor. It received a clearance
draft for the balance due it which was dishonored. The original
check was marked paid and surrendered to the drawer. The
court held that there was no authority to charge the depositor's
account with the proportionate share of the draft. (This deci-
sion raises the question whether a collection agreement applies
where a clearance draft is taken in the absence of a specific
agreement in relation thereto. In the absence of such a specific
agreement does the bank taking the clearance draft do so at its
own risk?) Virtue v. Danbury State Bank, 218 N. W. (Iowa) 58.
(Case comment in Iowa Law Rev., 6/28, p. 472.) P. D. 1446.Digitized for FRASER 
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COLLECTION AGREEMENT. Where shall agreement be printed? Col-
lection agreement on deposit slip as conclusive evidence of binding
agreement. Judicial statement as to justice of collection agree-
ment placing the burden of loss upon the depositor. Ryan v.
Columbia National Bank, 140 S. E. (S. C.) 593. P. D. 1446.

COLLECTION AGREEMENT. Collection agreement between banks
authorizing second bank to "accept either cash or draft in pay-
ment." Practice of second bank to give credit to third bank as
drawee which was to remit each Wednesday and Saturday;
failure of third bank on Monday after receipt of check. Lia-
bility of second bank to first bank under collection agreement.
Stone v. Wachovia Bank & Trust Co., 143 S. E. (S. C.) 27.
P. D. 1446.

COLLECTION AGREEMENET. "A collecting bank, since it is under no
obligation to undertake a collection may impose any contractual
condition that it sees fit with respect to the manner and means
by which a collection which it does undertake shall be made."
State v. Bismarck Bank, 220 N. W. (N. D.) 636. P. D. 1446.

COLLECTION AGREEMENT. DUTY OF COLLECTING BANK. The sylla-
bus by the court is in part as follows: " Parties delivering items to
banks for immediate credit, cash, or collection may contract with
the bank as to the terms and conditions under which the bank
may handle such matters, and all parties to such agreement are
bound by the terms thereof; subject, however, to the well-recog-
nized principle of law, as applied in this case, that the bank could
not contract against its own negligence. If a collecting bank is in
possession of facts indicating the depressed financial condition
of a debtor bank, it is delinquent in its duty, if it neglects to
inform an interested customer of such vital condition, and fails
.to take vigorous measures, under the circumstances, to secure
payment of a check on such debtor placed with it for collection
by such customer.77 Bennett v. American National Bank, 264
Pac. (Okl.) 912. P. D. 1446.

COLLECTION AGREEMENT. A collection agreement was prominently
posted in the lobby of the bank, nevertheless the court held that
a depositor was not bound thereby in the absence of an express
agreement unless the collection agreement came to his knowledge
under such circumstanc.es that his assent might be implied.
Virtue v. Danbury State Bank, 218 N. W. (Iowa) 58. (Case
comment in Iowa Law Rev., 6/28, p. 472.) P. D. 1446.

COLLECTION AGREEMENT. An agreement that the collecting bank
may forward direct is valid. State v. Bismarck Bank, 220 N. W.
(N. De) 636. P. D. 1446.

DANGER IN USE OF AGREEMENT PROVIDING THAT DEPOSITORY BANK
SHALL BE COLLECTION AGENT. Draft deposited under collec-
tion agreement providing for relation of agency. Permitting
depositor to withdraw as constituting depository bank holder in
due course. Bank of California, National Ass'n v. Young, 260
Pac. (Ore.) 227. O'Hara v. Texas National Bank of Fort Worth,
299 S. W. (Tex. Civ. App.) 649. P. D. 1461.
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ACCEPTANCE BY COLLECTING BANK OF D R A F T INSTEAD OF CASH.
Sanction by custom. Chicago, M. & St. P. Ry. Co. v. Federal
Reserve Bank of San Francisco, 260 Pac. (Utah) 263. "To
refuse to take judicial notice of that custom would be as absurd
as the reputed habit of the ostrich to thrust its head into the
sand." Ryer Grain Co. v. American Security Bank, 264 Pac.
(Wash.) 1000, 1002. P. D. 1554.

PRIORITY OF CLAIM WHERE DRAWEE BANK CHARGES A CHECK TO
THE ACCOUNT OF THE DEPOSITOR AND SENDS A REMITTANCE
DRAFT. (The Kansas City Flour Mills case, 256 Pac. (Okla.) 43,
upon which the decision is based does not support it, for in that
case there was an express direction that the funds were not to be
intermingled.) Thomas v. Mothershead, 261 Pac (Okl.) 363.
P. D. 1592.

INSOLVENT NATIONAL BANK. JURISDICTION OF STATE AND FEDERAL
COURTS; EFFECT OF NONJOINDER OF RECEIVER AS PARTY.
APPLICATION OF STATE OR FEDERAL RULE. DISTINCTION
BETWEEN "PREFERENCE" AND "TRUST FUND." Cases of the
utmost importance discussing questions suggested by the above
catch lines are:
Poweshiek County v. Merchants7 National Bank of Grinnell, 220

N. W. (Iowa) 63. (Admirable discussion of difference between
"preference" and "trust fund," clarifies a point hitherto
obscure. Most valuable contribution to law on this subject.)

Central National Bank of Lincoln v. First National Bank of
Gering, 219 N. W. (Neb.) 894. (Reversing former opinion
in 216 N. W. 302, which reversed former opinion in 213 N. W.
745.)

Vermont Loan & Trust Co. v. First National Bank of Cheyenne,
260 Pac. (Wyo.) 534.

Federal decision. Moulton v. National Farmers Bank of Owa-
tonna, Minn., 27 Fed. (2d) 403. (Full report of this decision
on page 161 ante.)

Federal decision. Dickson v. First National Bank of Buffalo,
Okla., 26 Fed. (2d) 411. P. D. 1606.5. (Full report of this
decision on page 164 ante.

DRAFT DEPOSITED FOE COLLECTION WITHOUT STATEMENT THEREON
TO THAT EFFECT, Transfer of superior title to correspondent
bank. Bank of California, National Ass'n v. Young, 260 Pac.
(Or.) 227. (Case comment in Bankers Magazine 3/28, p. 369.)
P. D. 1614.

DEPOSITS. P. D. 1772-1992

DEPOSIT OF PUBLIC FUNDS. Power of depositary State bank to pledge
assets to secure. Recovery of collateral by reciver of insolvent
bank. Applicability of defense of ultra vires where transaction
fully executed. Farmers & Merchants State Bank of Ogilvie
v. Consolidated School Dist. No. 3, Kanabec County, 219 N. W.
(Minn.) 163. Case comment in Dak. Law Rev., 6/28, p. 259.
French v. School District No. 20 of Scott County, 7 S. W. (2d)
(Mo. Sup.) 415. P. D. 1804.
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PAYMENT OF JOINT ACCOUNT TO SURVIVOR. Express agreement
making depositors joint tenants. Mardis v. Steen, 141 Atl.
(Pa.) 629. P. D. 1832.

"A bank account in the name of husband and wife, in the absence of
evidence to the contrary, creates a survivorship in the wife,
whether or not there has been a delivery of the bank book.
The intention of the husband, when so depositing his money,
is presumed to be to benefit the wife to the extent of conferring
the right of survivorship upon her and to leave him with the
control and the right of disposition thereof during his life/7

The above principle applies where an account is not in substantially
the form designated by the statute which makes an account in
two names the property of the depositors as joint tenants.
Brumer v. Brumer, 228 N. Y. S. (App. Div.) 63. P. D. 1866.

DEPOSITS. ACCOUNT STATED. The rule as to account stated does not
apply to statement of account rendered by a bank to its depositor.
The reason given is that a bank is not merely a debtor of its
depositor but also is a paying agent; the depositor having the
right to demand repayment at any time. Huggins v. Commercial
& Savings Bank, 140 S. E. (S. C.) 177. P. D. 1950.

FORGED PAPER. P. D. 2012-2363

The general rule that a drawee bank can not recover money paid on
a forged check is subject to an exception where the bank from
which recovery is sought has merely given an unwithdrawn
credit on a bank account. Such bank is not a holder in due
course; it has not parted with value. American Surety Co. of
New York v. Industrial Sav. Bank, 219 N. W. (Mich.) 689.
P. D. 2044.7.

A depositor sued a drawee bank claiming that the indorsements on
its checks were forged. The bank was permitted to bring in
the indorsers as parties under section 193 of the New York
Civil Practice Act, on the ground that the indorsers would be
liable over to it and in order that the liability of the bank to the
drawer of the checks might be made res adjudicata for the bank
against the indorsers. National Surety Co. v. Nassau National
Bank decided by Justice Tierney and published in the New
York Law Journal of March 1, 1928. P. D. 2168,6.

HOLDER IN DUE COURSE. P. D. 2436-2486

Instrument purchased on date of maturity as overdue paper. Spring
v. Major, 260 Pac. (Okla.) 763. P. D. 2442.3.

INDORSER AND INDORSEMENT. P. D. 2525-2834

Oral agreement that indorsement of one note shall be considered
indorsement of another upheld. (Holding is inconsistent with
usual understanding that an indorsement must be in writing.
See Negotiable Instruments Act § 31 providing that "the indorse-
ment must be written on the instrument itself or upon a paper
attached thereto." This section was not cited.) Hubb Diggs
Co. v. Fort Worth State Bank, 298 S. W. (Tex. Sup.) 419.
P . D . 2552.Digitized for FRASER 
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INDUSTRIAL LOAN DEPARTMENTS. P. D. 2834.7

INDUSTRIAL LOAN DEPARTMENTS OF NATIONAL BANKS. Right to
charge same interest rate as small loan corporations in excess of
ordinary rate. Universal Loan Corporation v. Board of Review
of City of Des Moines, 219 N. W. (Iowa) 536. Welfare Loan
Society of Des Moines v. City of Des Moines, 219 N. W. (Iowa)
534. P. D. 2871.6.

INSURANCE. P. D. 2835-2871

The phrase " statutory larceny" in a banker's insurance policy has
been held to include the withdrawal of funds credited by reason
of a forged check. Withdrawal had been permitted on the
assumption that the forged check had been paid. Trade Bank
of New York v. United States Fidelity & Guaranty Co., 229
N. Y. S. 93. (Reversed by court of appeals, October 23, 1928,
"on the ground that within the meaning of the policy the plain-
tiff's loss was indirectly effected by means of forgery." 5 New
York Appellate Courts Digest 21.) P. D. 2856.1.

INTEREST AND USURY. P. D. 2872-3001

An usurious note is void in the hands of a holder in due course.
(Conflict as to this.) Yonock v. Emery, 4 S. W. (2d) (Tex.
Civ. App.) 293. P. D. 2992.

LOST AND STOLEN PAPER. P. D. 3037-3193

Blank American Express travelers' checks were stolen from the
selling agent and sold to a bank after the blanks were filled.
The court held that the drawee express company was not liable
to the purchasing bank since the blanks when stolen constituted
"merely waste paper.77 There could be no holder in due course
of such paper. There could not be even "the holder of a nego-
tiable instrument at all.77 There was no negligence on the part
of the express company or of its selling agent in connection with
the theft of the blanks. (The dissenting opinion proceeded
primarily on the public policy of extending protection to nego-
tiable instruments. The purchasing bank was an innocent
purchaser for value. Under the majority opinion it is difficult
to see how a bank in purchasing a travelers check can protect
itself against stolen blanks.) American Express Co., v. City
Nat. Bank of Galveston, 7 S. W. (2d) (Tex. Civ. App.) 886.
P. D. 3148.

MORTGAGES—REAL ESTATE. P. D. 3194-3280

Holder in due course of mortgage note takes free from defenses in
suit on note, but is subject to defenses when enforcing the mort-
gage. (Conflict of authority on this.) First National Bank of
Goodwin, S. D., v. Marshall State Bank, 216 N. W. (Minn.)
231. P. D. 3212.
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Sale of mortgaged land with assumption of mortgage debt. Release
of maker of negotiable note by extension of time to purchaser of
mortgaged land. Peter v. Finzer, 217 N. W. (Neb.) 612. Case
comment in Minn. Law Rev. 5/28, p. 668. Neb. Law Bull.
5/28, p. 417; Mich. Law Rev. 6/28, p. 929. ? . D. 3220.

NEGOTIABLE INSTRUMENTS GENERALLY. P. D. 3373.4

Extension of statutory principles of Negotiable Instruments Act to
non-negotiable instruments. (Concurring opinion of Justice
Evans; one of the most illuminating judicial statements of the
year. First Nat. Bank of Ft. Dodge v. McCartan, 220 N. W.
(Iowa) 364. P. D. 3373.4, V2.

NOTES. P. D. 3433-3718

Tendency of courts to hold instruments negotiable where they can be
reasonably so held. Williamson v. Craig, 215 N. W. (Iowa) 664.
P. D. 3434.3.

MOTES AND ACCEPTANCES PAYABLE AT BANK. P. D. 3719-3746

The failure of a bank at which a note is made payable excuses the
holder of the note from making presentment there and he is not
required to make presentment elsewhere. Calkins v. Vaughan,
114 So. (Ala. Sup.) 570. P. D. 3744.3.

Contra: Wood v. Roe, 218 N. W. (Iowa) 51, where the court
said: "The fact that the bank specified as the place of payment
is insolvent and in the hands of a receiver is no excuse for nonpre-
sentment." The court further stated that a waiver of present-
ment at the bank at which the note was made payable did not
waive presentment to the maker of the note.

PLEDGE AND COLLATERAL. P. D. 3810-3937

The pledgee may enforce a pledge made by a third person after the
statute of limitations has run against the debt for which the
pledge has been made. Weems v. Carter, U. S. District Court,
Va., U. S. Daily, p. 234, March 28, 1928. P. D. 3815.2.

Where a collateral note is void as between the original parties, a
holder can collect only such amount as is uncollectible on the
original indebtedness. Kincaid v. Lee County State Bank,
4 S. W. (2d) (Tex. Civ. App.) 310. P. D. 3873.9.

Pledge to secure general indebtedness of debtor—Strict construction
against pledgee bank—Liabilities existing at time of pledge. St.
Lucie County Bank & Trust Co. v. Aylin, 114 So. (Fla.) 438.
(Case comment in Ala. Law Jl. 5/28-p. 285.) P. D. 3891.

PRESENTMENT, PROTEST AND NOTICE. P. D. 3938-4173

NECESSITY OF PROTEST OR NOTICE IN ORDER TO HOLD INDORSERS OR
DRAWER. TEXAS STATUTE. In 1848 a Texas statute was enacted
providing that in lieu of protest or notice, the liability of an
indorser or drawer could be fixed by bringing suit on a bill of
20669°-̂ H. Doc. 361, 70-2 15Digitized for FRASER 
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exchange or promissory note within a fixed time. This statute
was held in First National Bank v. Lee County Cotton Oil Co.,
274 S. W. 127, to have been repealed by the negotiable instru-
ments act enacted in 1919. This statute was incorporated as a
part of the 1925 Kevised Civil Statutes as article 566. Does this
reenactment provide a substitute for protest and notice in order
to hold an indorser or drawer liable? The court expressly refused
to decide this question in Hall v. First State Bank, 4 S. W. (2d)
(Texas Civ. App.) 253. P. D. 3940.

Presentment of a check for certification is insufficient presentment;
refusal to certify is not such dishonor as authorizes suit against
the drawer. Wachtel v. Rosen, 228 N. Y. S. 476. P. D. 3982.9.

SAFE DEPOSIT AND SAFEKEEPING. P. D. 4187-4314

AN AGREEMENT GIVING A SURVIVING JOINT LESSEE OF A SAFE-DEPOSIT
BOX ACCESS IS NOT CONTRARY TO PUBLIC POLICY. T h e SUIvivor
removed assets belonging to the decedent. It was held that the
bank was not liable to the administrator of the decedent where no
duty rested upon it under the terms of the contract to protect the
contents of the box from the survivor. Kirwan's Administrator
v. Citizens' Union Nat. Bank, 299 S. W. (Ky. App.) 1104. P. D.
4312.

SET-OFF. P. D. 4315-4461

North Dakota statute requiring depositor's consent. In North
Dakota where statute prohibits set-off by depository bank with-
out depositor's consent, it can not in suit against depositor make
itself garnishee. First International Bank of Minot v. Brehmer
(First International Bank of Minot, Garnishee). 215 N. W.
(N. D.) 918. (Case comment in Mich. Law Rev. 2/28-p. 575.)
P. D. 4319.

A provision authorizing a bank to set-off against a time note a deposit
at any time the bank feels itself insecure, renders the note non-
negotiable. The court noted that the bank might appropriate
the deposit of the maker of the note and subsequently transfer
the note as an existing obligation for the full amount. "Then
through no fault of the maker a note which had been paid would
be left where it might, under certain circumstances, creep into
circulation. In case the note were transferred, if the instrument
is negotiable, the holder in due course could force payment a
second time." First State Bank of Cheyenne v. Barton, 263
Pac. (Okl.) 142. (Case comment in Pa. Law Rev. 5/28, p. 866.)
P. D. 4332.2.

Set-off by bank without actual notice of trust character of deposit
but with knowledge of circumstances putting it on inquiry.
Livestock check. First National Bank in Oklahoma City v.
Duncan, 260 Pac. (Okla.) 491. P. D. 4359.

Knowledge that the payee of a note is insolvent does not preclude the
indorsee being a holder in due course. Where the payee is a
bank, the depositor can not set off his deposit against the note
as against a transferee with knowledge of the bank's insolvency.
Such insolvency involving the right of set-off is not an ''infirmity."
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Orr v. Barnett, 216 N. W. (S. D.) 347. (Case comment in
Mich. Law Rev. 5/28, p. 806.) P. D. 4454,7.

STOPPING PAYMENT. P. D. 4462-4558

Validity of agreement releasing bank from liability for nonobedience
to stop payment order. Levine v. Bank of United States, 229
N. Y. S. 108. P. D. 4463.

TAXATION—STATE. P. D, 4617-4714

PENNSYLVANIA TAX ON BANK STOCK. Omission of alternative method
of paying tax of 10 mills on the par value. Time when such
amendatory act becomes effective. Commonwealth v. Central
National Bank, 143 Atl. (Pa.) 105. P. D. 4617.

INVALIDITY OF TAX ON STATE BANK STOCK WHERE SUCH TAX INVALID
AS TO NATIONAL-BANK STOCK BECAUSE OF DISCRIMINATION IN
FAVOR OF "MONEYED CAPITAL." Since "the shares of national
banks can not be taxed at a greater rate than is assessed on other
moneyed capital in the hands of individual citizens, coming into
direct competition with such banks, it follows that the shares of
State banks in South Dakota can not be taxed at a greater rate
than is assessed upon other moneyed capital coming into competi-
tion with the business of such banks."

In support of the above are cited: State Bank of Omaha v.
Endres, 109 Neb. 753, 192 N. W. 322; Munn v. Des Moines
National Bank (C. C. A.) 18 Fed. (2d) 269. Paraphrasing the
principle, discrimination in taxation against a national bank
renders the tax illegal as to it. State banks are in the same tax
class as national banks; consequently, if the tax is invalid as to
a national bank, it is invalid as to a State bank. Commercial
State Bank of Wagner v. Wilson, County Treasurer, 220 N. W.
(S. D.) 152. P. D. 4623.

In determining whether a tax upon the capital stock of a Nebraska
State bank was invalid the court referred to the earlier decision
of State Bank v. Endres, 109 Neb. 753, 192 N. W. 322, where
"we held that, if national banks were to be excluded from the
operation of section 5887, State banks would also have to be
excluded, because otherwise the taxes levied thereunder would
lack the uniformity as to class required by section 1, article 8,
of the constitution of Nebraska. That case was cited with
approval in Central Nat. Bank v. Sutherland, 113 Neb. 126, 202
N. W. 428." State v. Ord. State Bank, 220 N. W. (Neb.) 265.
P. D. 4623.

Taxable value of bank shares. Deduction of accrued bank taxes and
accrued interest on deposits though not yet payable on day of
assessment of such shares. State v. Gehner, 5 S. W. (2d) (Mo.
Sup.) 40. P. D. 4641.

Deduction of value of real estate in assessing bank stock. Assessment
of real estate situated outside of the city where bank located.
Merchants1 & Farmers7 Bank v. City of Kosciusko, 116 So.
(Miss.) 88. P. D. 4654*
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National bank stock may be taxed at a higher rate than the property
of a small loan corporation. Welfare Loan Soc. of Des Moines v.
City of Des Moines, 219 N. W. (Iowa) 534. Universal Loan
Corporation v. Board of Review of City of Des Moines, 219 N. W.
(Iowa) 536. P. D. 4664.

The taxation of the stock of a South Dakota State bank is invalid if
the "shares of its capital stock are taxed at a greater rate than
other moneyed capital, substantial in amount, coming into direct
competition with its business in its locality/7 In 1926 the stock
was taxed at the general personal property rate of 50.27 mills
while moneys and credits were taxed at 4 mills. Commercial
State Bank of Wagner v. Wilson, County Treasurer, 220 N. W.
(S. D.) 152. P. D. 4664.

Under the 1925 amendment of the Nebraska law stock in banks and
loan and trust or investment companies is assessed as intangible
property at 70 per cent of the rate of taxing tangible property.
Other intangibles are taxed at 2x/i mills on the dollar except that
corporate stock other than as above stated is taxed at 5 mills.
In the case before the court the 70 per cent rate resulted in a tax
on bank stock of 29.2 mills; consequently the 1925 statute was
held unconstitutional. The bank involved was a State and
not a national bank. State v. Ord State Bank, 220 N. W.
(Neb.) 265. P. D. 4664.

State taxation of national banks. Discrimination against national-
bank stock. Provision of State constitution requiring that all
property be taxed according to its value. Assessment of national-
bank stock at 90 per cent of cash value and other property at
75 per cent. Statement that this violates amendment 14 of the
Federal Constitution. Boonville National Bank v. Schlotz-
hauer, 298 S. W. (Mo. Sup.) 732. P. D. 4664.

Adoption by Florida Supreme Court of rule established by United
States Supreme Court that a tax against stock of a national bank
is invalid where " the assessors habitually and intentionally, or
by some rule prescribed by themselves, or by some one whom they
are bound to obey, assessed the shares of the national banks
higher in proportion to their actual value than other moneyed
capital generally.77 According to the pleadings in the Florida
case competing moneyed capital was omitted from taxation.
Roberts v. American National Bank of Pensacola, 115 So. (Fla.)
261. P. D. 4664.

Method of taxation of bank stock. Changing assessment from bank
to stockholder. Ludeman v. Cerro Gordo County, 216 N. W.
(Iowa) 712. P. D. 4674.

Assessment of bank stock to bank and payment by bank. Refund.
Bank or stockholder entitled to refund. Richmond Trust Co.
v. Christian, 142 S. E. (Va.) 528. P. D. 4675.5.

Tax on shares of bank which fails. Collection from assets of bank.
Assessment of shares to bank or to stockholders. People v.
Toluca State Bank, 159 N. E. (111.) 240. P. D. 4678.

Tax on shares of bank which fails. Lien on real estate of bank.
Priority as between taxes and claims generally against State
bank. Andrew v. Muni), 218 N. W. (Iowa) 526. P. D. 4678.Digitized for FRASER 
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Taxes on shares of bank which fails. Payment of taxes from State
guaranty fund. Whether tax is in substance against bank or
against stockholder. Farmers' State Bank of Belden v. Nelson,
218 N. W. (Neb.) 393. P. D. 4678.

Public securities issued by a State, its subdivisions or boards, and
owned by a nonresident may be subjected to inheritance tax
levied by that State. In re Taylor's Estate, 221 N. W. (Minn.)
64. P. D. 4702.

Public securities, such as Government bonds, are intangible choses
in action not having an exclusive tax situs where physically pres-
ent but are subject to tax by State where owner domiciled.
Blodgett v. Silberman, 48 U. S. Sup. Ct. 410. (Commented on
in Bulletin National Tax Association, May, 1928; Columbia
Law Review, June, 1928, page 827; and Harvard Law Review,
June, 1928, page 1066.) P. D. 4702.

DEFINITIONS OF LEGAL AND BANKING TERMS. P. D. AP-
PENDIX TO VOLUME 1, PAGES 1-44

Deposit and loan distinguished. Farmers' & Merchants' State
Bank of Ogilvie v. Consolidated School Dist. No. 3, Kanabec
County, 219 N. W. (Minn.) 163. Case comment in Dak. Law
Rev. 6/28, page 259. P. D. Appendix to volume 1, page 14.

TABLE NO. 1.—Comptrollers and Deputy Comptrollers of the Currency, dates of
appointment and resignation, and States whence appointed

N o . Name

COMPTROLLERS OF THE CURRENCY

McCulloch, Hugh
Clarke, Freeman __ __ _
Hulburd, Hiland R
Knox, John Jay
Cannon, Henry W
Trenholm, William L
Lacey, Edward S
Hepburn, A. Barton
Eckles, James H
Dawes, Charles G
Ridgely, William Barret
Murray, Lawrence O
Williams, John Skelton
Crissinger, D. R
Dawes, Henry M
Mclntosh, Joseph W___
Pole, J. W
DEPUTY COMPTROLLERS OF THE CURRENCY

Howard, Samuel T
Hulburd, Hiland R
Knox, John Jay
Langworthy, John S
Snyder, V. P
Abrahams, J. D
Nixon, R. M
Tucker, Oliver P
Coffin, George M
Murray, Lawrence O
Kane, Thomas P
Fowler, Willis J
Mclntosh, Joseph W7 .__.
Collins, Charles W
Stearns, E. W
Await, F . G
Gough, E. H
Proctor, John L

Date of
appointment

May
Mar.
Feb.
Apr.
May
Apr.
May
Aug.
Apr.
Jan.
Oct.
Apr.
Feb.
Mar.
May
Dec.
Nov.

9,1863
21,1865
1,1867
25,1872
12,1884
20,1886
1,1889
2,1892
26,1893
1,1898
1,1901
28,1908
2,1914
17,1921
1,1923
20,1924
21,1928

May
Aug.
Mar.
Aug.
Jan.
Jan.
Aug.
Apr.
Mar.
Sept.
June
July
May
July
Jan.
July
July
Dec.

9,1863
1,1865
12,1867
8,1872
5,1886
27,1887
11,1890
7,1893
12,1896
1,1898
29,1899
1,1908
21,1923
1,1923
6,1925
1,1927
6.1927
1.1928

Date of
resignation State

Mar.
July
Apr.
Apr.
Mar.
Apr.
June
Apr.
Dec.
Sept.
Mar.
Apr.
Mar.
Apr.
Dec.
Nov.

8,1865
24,1866
3,1872

30,1884
1,1886

30,1889
30.1892 i
25.1893 !

31,1897
30,1901
28,1908
27,19131
2,1921

30.1923
17.1924
20,1928

Aug.
Jan.
Apr.
Jan.
Jan.
May
Mar.
Mar.
Aug.
June
Mar.
Feb.
Dec.
June
Nov.

1,1865
31,1867
24,1872
3.1886
3.1887
25,1890
16,1893
11,1896
31.1898
27.1899
2,1923
14,1927
19,1924
30.1927
30.1928

Indiana.
New York.
Ohio.
Minnesota.

Do.
South Carolina.
Michigan.
New York.
Illinois.

Do.
Do.

New York.
Virginia.
Ohio.
Illinois.

Do.
Ohio.

New York.
Ohio.
Minnesota.
New York.

Do.
Virginia.
Indiana.
Kentucky.
South Carolina.
New York.
District of Columbi?
Indiana.
Illinois.

Do.
Virginia.
Maryland.
Indiana.
Washington.

i Term expired. 2 Died Mar. 2, 1923.
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DIGEST OF DECISIONS BELATING TO NATIONAL BAMS

THE FOLLOWING FEDERAL CASES WERE REPORTED IN VOLUME
136 U. S. (1 CASE) VOLUME 277 U. S., VOLUMES 29 TO 33 FEDERAL
REPORTER, SECOND SERIES WITH ONE CASE FROM VOLUME 164 N. E.
REPORTS AND ONE FROM 233 N. Y. SUP.

IN ADDITION TO THE CASES REFERRED TO THERE HAVE BEEN
ADDED REFERENCES TO A NUMBER OF DECISIONS OF STATE COURTS
AND A FEW FEDERAL DECISIONS OF PARTICULAR INTEREST TO
BANKS, FOR THE PERIOD FROM NOVEMBER 1, 1928, TO OCTOBER 15,
1929, WHICH WERE FURNISHED THIS OFFICE BY MR. THOMAS B.
PATON, THE GENERAL COUNSEL FOR THE AMERICAN BANKERS ASSO-
CIATION.

AFFILIATED CORPORATION
CROSS REFERENCE:

DIVIDENDS— Page
DIVIDEND DECLARED FOR THE PURPOSE OF ORGANIZING AN

AFFILIATED CORPORATION 166

BRANCH BANKS

BRANCH BANKS IN UNITED STATES 157
BRANCH BANKS IN FOREIGN COUNTRIES * 157
CROSS REFERENCES:

FOREIGN BANKING CORPORATIONS 168
EXCHANGE 167

BRANCH BANKS IN UNITED STATES

Foreign national hank maintaining in State, office soliciting business and gathering
information, held not "doing business" therein and not subject to State court's
jurisdiction nor suable by nonresident {12 U. S. C. A. sec. 2J+, subd. 7; General
Corporation Law, sec. ^7),

(City Court of N. Y. 1929.) National bank having its principal place of
business in California, and whose main business under 12 U. S. C. A.,
section 24, subdivision 7, was discounting and negotiating of commercial
paper; receiving deposits, buying and selling of exchange, coin, and bullion,
loaning money on personal security, and obtaining, issuing, and circulat-
ing of notes, none of which functions were performed by it in Newr York,
where it maintained office, solicited business, and gathered information,
held "not doing business" in New York so as to be subject to service of
process on its vice president in charge of New York office nor subject to
suit by nonresident under General Corporation Law, section 47. (Raiola
v. Los Angeles First Nat. Trust & Savings Bank, 233 N. Y. S. 301.)

BRANCH BANKS IN FOREIGN COUNTRIES

Mere bookkeeping entry of bank does not constitute "payment."
(N. Y. App. 1928.) While entry upon books of bank in many cases may

evidence completed transaction or transfer and thus constitute "payment/'
mere bookkeeping entry itself is not payment. (Sokolofr* v. National City
Bank of New York, 250 N. Y., 69; 164 N. E., 745.)

Action—Court must look through forms of business transactions to determine exact
facts involved.

(N. Y. App. 1928.) Court must look through the form of transactions and
business communications to determine the exact facts involved. (Ib.)

157
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Order of defendant7s Russian bank to Russian State Bank to debit its account trans-
ferring credit to third party and bookkeeping entry debiting depositor's account
held not "payment," where order was not carried out and defendant sought to
countermand.

(N. Y. App. 1928.) Order of defendant's Russian bank to Russian State
Bank to transfer certain sum in rubles to credit of third party, debiting
defendant's account, which order was communicated in accordance with
depositor's request, and was accompanied by bookkeeping entry by which
depositor's account was debited, held not to constitute payment by
defendant's branch bank, where credit was never established and money
never transferred, and defendant's branch bank countermanded its order
db.)

Defendant's Russian bank, whose order on Russian State Bank to transfer credit to
third party, following depositor's orders, was not carried out, should notify deposi-
tor that account was replenished.

(N. Y. App. 1928.) Where defendant's Russian bank, in accordance with
depositor's instructions, ordered Russian State Bank to transfer credit to
account, of third party, debiting defendant bank, and order was not car-
ried out and transfer of credit never made, defendant b?aik was under
duty to explain the matter to its depositor, who made subsequent demands
for payment, and should have notified depositor of situation. (Ib.)

Contracts—Allowance must be made, in connection with requirements of perform-
ance of contracts, for local conditions created by revolution.

(N. Y. App. 1928.) In determining rights and liabilities under contract,
proper allowance must be made for turbulent and confused conditions
following revolution, with respect to requirements of performance. (Ib.)

Failure of depositor to make demand on defendant''s Russian bank for payment of
deposit, immediately prior to commencing suit, held not fatal, where revolution
intervened in which bank was taken over by Soviet Government.

(N. Y. App. 1928.) Failure of depositor to make demand on defendant's
Russian bank before commencement of suit to recover amount of deposit
held not to preclude recovery, where depositor, after having ordered
transfer of credit, had made repeated demands, which were refused on
account of the attempted transfer, and where revolution intervened, in
which bank was taken over by Soviet Government, and where bank had
failed to notify depositor that his account had been replenished by failure
of State bank to transfer credit to third party as directed. (Ib.)

Bank is not in default as to depositor until it refuses to pay account on demand.
(N. Y. App. 1928.) There is implied contract on part of bank to keep

deposit until called for, and bank is not in default except on refusal to
pay amount of account on demand. (Ib.)

Depositor need not demand payment of deposit, as condition to suit against bank,
where demand would be futile.

(N. Y. App. 1928.) Where bank has disclaimed liability for deposit, or for
any other reason demand would be futile, demand need not be made for
amount thereof as condition of suit against bank. (Ib.)

Cessation of business operations is breach of bank's contract to pay money deposited
on demand.

(N. Y. App. 1928.) When bank ceases to do business, with result that de-
positor who desires to withdraw his money can not make demand and
can not draw upon his account, bank's contract to pay amount of deposit
on demand is broken. (Ib.)

Breach of contract with depositor by cessation of operations of defendant's Russian
bank held not excused, for impossibility of performance, by fact that bank was
seized by Soviet Government.

(N. Y. App. 1928.) Breach of contract of defendant's Russian bank with
depositor, resulting from cessation of business which precluded demand
and withdrawal by depositor, held not excused, on ground of impossibility
of performance, by fact that the breach was not willful and that the prop-
erty of the bank was seized by Soviet Government, since seizure and
nationalization of banks in Russia was not an act of government, on
account of failure of United States to recognize Soviet Government. (Ib.)
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Depositor's damages against defendant bank for breach of contract by Russian branch
held value of rubles on deposit at time bank ceased to function, measured in dollars
in place where remedy was sought.

(N. Y. App. 1928.) In action by depositor against defendant bank for
breach of contract by Russian branch thereof, which was taken over by
Soviet Government, contract to pay money on demand was broken as of
date when branch bank ceased to function, and measure of damages of
depositor was value, as of that date, in Petrograd of rubles on deposit,
measured in dollars in New York City, where remedy was sought. (Ib.)

Interest on deposit from time of bank's breach of contract with depositor held properly
determined according to legal rate in place where depositor sought recovery.

(N. Y. App. 1928.) In action by depositor against bank for breach of
contract by Russian branch thereof to hold deposit subject to demand,
interest from time of defendant's breach of contract was properly allowed
according to legal rate in place where recovery was sought, since arrange-
ment between bank and depositor regarding interest ceased when contract
was breached. (Ib.)

Bank held not relieved from liability to depositor in defunct Russian branch thereof
for value of rubles deposited, by provisions of Russian Code.

(N. Y. App. 1928.) Bank conducting banking operations through Russian
branch held not relieved from duty to pay depositor value of rubles de-
posited at time of breach of contract by Russian branch by cessation of
operations, by Russian Code requiring that everf one shall be obligated
to compensate for damage and losses caused by his action or neglect,
unless compelled thereto by law or by government, or necessary self-
defense, or unavoidable circumstances. (Ib.)

COLLATERAL SECURITIES

CROSS REFERENCES: Page
WAREHOUSEMEN : 210

Bills and notes—City bank reacquiring notes from country banks on maker's in-
solvency, held holder or transferee with original rights restored.

(U. S. C. C. A. 1929.) Where city bank held notes secured by collateral,
but had invested money of correspondent country banks in such notes,
and on learning of maker's insolvency, with authority of country banks,
took back notes with collateral and held them as its own, city bank held
to be holder or transferee of all notes, with original powers and rights
restored to it, on reacquiring them. (Fidelity-Philadelphia Trust Co.
et al. v. Philadelphia-Girard Nat. Bank. 33 Fed. Rep. (2d series) 649.)

Bankruptcy—Rights of city bank holding bankrupt's notes were not fixed under
Stale insolvency law by execution of assignment for creditors, so as to prevent
reacquisition of notes from country banks. (Act Pa. June 1+, 1901, P. L. 4@4>'
Pa. St. 1920, sec. 710 et seq.; Bankr. act [11 U. S. C. A.].)

(U. S. C. C. A. 1929.) Rights of city bank, holding notes of insolvent
broker secured by collateral, and of other creditors, did not become fixed
the instant broker executed deed of assignment for benefit of creditors
by force of act (Pa. June 4, 1901, P. L. 404; Pa. St. 1920, sec. 710 et seq.),
so as to prevent city bank from reacquiring notes from country banks after
notice of insolvency, since insolvent, being broker, was subject to national
bankruptcy act (11 U. S. C. A.), which suspended or superseded State
act as to preferences, and acts of parties were not unlawful because
made so by assignment at common law. (Ib.)

Bankruptcy—Insolvency established by assignment for creditors did not make
equity in pledged collateral trust fund for creditors.

(U. S. C. C. A. 1929.) Insolvency, when established and made known by
assignment for benefit of creditors, did not fix rights of all creditors,
including banks holding notes secured by collateral, and make all assets,
including insolvent's equity in pledged collateral, trust fund for creditors.
(Ib.)
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Bankruptcy—Circuit Court of Appeals had jurisdiction of appeal taken October
14 from order rendered September 17, on opinion handed down on August 29,
directing allowance of claims as secured.

(U. S. C. C. A. 1929.) Where opinion of the district court, holding that
order of referee in bankruptcy disallowing claims of petitioners as secured
creditors should be reversed, was handed down August 29, and order based
thereon was rendered September 17, appeal to Circuit Court of Appeals
from such order taken on October 14, was timely, and gave latter court
jurisdiction of appeal. (Cory v. Hamilton National Bank et aL, 31 Fed.
Rep. (2d series) 379.)

Corporations—Corporation's pledge of bonds as collateral for short-term notes in-
dorsed by its president and held by banks controlled by him held not fraudulent.

(U. S. C. C. A. 1929.) Corporation's pledge of its bonds as collateral
security for its short-term notes held by banks controlled by its president,
who had personally indorsed such notes, who was secured on his indorse-
ment by mortgage on corporation's property, and who was thereupon
released from liability on his indorsement, held not to establish actual
fraud, nor constructive fraud, under Kentucky law, though at the time
its financial condition wras unsatisfactory, and though it subsequently
became a voluntary bankrupt. (Ib.)

Corporations—Insolvent corporation can not give security to director for preexisting
debt by way of preference.

(U. S. C. C. A. 192S0 Without regard to the 4-months' bankruptcy limita-
tion, an insolvent corporation, knowing that it can not prosecute its
business and without hope of recovering from its financial embarrass-
ments, can not give security to a director for preexisting debt by way of
preference. (Ib.)

Corporations—Corporation may give security to director for preexisting debt, in
absence of insolvency or intent to defraud or delay other creditors.

(U. S. C. C. A. 1929.) In absence of insolvency, or of intent to hinder or
delay its other creditors, corporation may lawfully, subject to 4-months'
bankruptcy limitation, give security to a director for a preexisteng debt,
even though in the end it does thereby effectuate a preference. (Ib.)

Corporations—Corporation's president and general manager held authorized to
pledge corporation's bonds for antecedent indebtedness; ilto fund an indebtedness.>f

(U. S. C. C. A. 1929.) Where corporation issued bonds to fund preexisting
indebtedness exceeding authorized bond issue, primary purpose being
to obtain a better interest rate and an extension, president of corporation,
who under by-laws was chief executive officer and general manager of
company, held authorized to pledge such bonds as collateral for such in-
debtedness, though words " to fund an indebtedness" ordinarily connotes
conversion of a heterogeneous floating indebtedness into a long term
obligation. (Ib.)

Evidence—Parol evidence was admissible to show that directors authorized president
to pledge corporation's bonds to secure antecedent indebtedness.

(U. S. C. C. A. 1929.) Parol evidence was admissible to show that directors
authorized president to pledge corporation's bonds to secure antecedent
indebtedness, if they could not be sold. (Ib.)

Corporation, by accepting benefit of its president's pledge of its bonds to secure its
antecedent debtsy with knowledge of facts, ratified pledge.

(U. S. C. C. A. 1929.) Pledge by corporation's president of corporation's
bonds for its antecedent debt, if not authorized in advance, was ratified
when corporation, with knowledge of transactions, accepted benefit of
renewals of such indebtedness, extended on sole security of pledged bonds,
and continuously recognized validity of pledges, even as late as filing of
its schedules in bankruptcy. (Ib.)

Corporations—That corporation's president pledged bonds authorized to be sold
held not "diversion" thereof, where bonds proved unsalable.

(U. S. D. C. 1927.) That president of corporation pledged corporation's
bonds, authorized for purpose of sale to satisfy corporation's floating
indebtedness, to that extent, held not to constitute "diversion" thereof
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from purpose for which issuance was authorized, where bonds proved to
be unsalable, except at a sacrifice, and possibly not even on that basis.
(In re Federal Coal Co., 31 Fed. Rep. (2d series) 375.)

Corporations—Corporation's president held authorized, to pledge corporation's
bonds as collateral for its floating indebtedness, evidenced by short time paper
indorsed' by him.

(U. S. D. C. 1927.) Where corporation issued its bonds for purpose of
satisfying part of its floating indebtedness, most of which was due to
banks on short time paper, which, bore its president's personal indorse-
ment, president being secured by unrecorded mortgage on corporation's
realty, held that president, who under by-laws was chief executive officer
and general manager of company, had power to pledge bonds as collateral
security for such indebtedness when bonds proved unsalable. (Ib.)

Evidence—It ivas immaterial that corporation's minutes did not show president's
authority to pledge bonds, parol evidence being admissible.

(U. S. D. C. 1927.) It was immaterial that corporation's minutes did not
disclose that authority had been given to its president to pledge corpora-
tion's bonds as collateral security for corporation's floating indebtedness,
but parol evidence was admissible to establish such fact. (Ib.)

Corporations—Corporation in financial difficulties held authorized to pledge its
bonds as collateral for floating indebtedness in absence of proof of insolvency,

(U. S. D. C. 1927.) Corporation held authorized to pledge its bonds as
collateral security for its floating indebtedness, in absence of evidence
that at time of pledge it was insolvent, where it was not so regarded by
its principal owners, who were handling its affairs, and it was intending
and expecting to continue in business, though it was then in financial
difficulties. (Ib.)

Corporation's pledge of bonds as collateral for notes, indorsed by its president and
held by banks controlled by him, held not fraudulent.

(U. S. p . C. 1927.) In absence of showing of bad faith, corporation's
pledge of its bonds as collateral security for its short term notes, held
by banks controlled by its president, who had personally indorsed such
notes, who was secured on his indorsement by mortgage on corporation's
property, and who was thereupon released from liability on his indorse-
ment, held not violative of Kentucky Statutes, section 1906, as being
fraudulent transfers, even though at time corporation's financial con-
dition was unsatisfactory, but not hopeless, and though it subsequently
became a voluntary bankrupt. (Ib.)

COLLECTIONS

Bank receiving for collection and credit deposit certificate indorsed to it and crediting
account of sender held not merely collection agent.

(U. S. C. C. A. 1929.) Where interest-bearing certificate of deposit was sent
by one bank to another for collection and credit, indorsed to collecting
bank, which immediately credited account of first bank with amount of
certificate, including accrued interest, collecting bank, which became insol-
vent, was not acting merely as collection agent. (Ashley State Bank of
Ashley, N. Dak., v. City Nat. Bank of Bismarck, N. Dak., et al., 32 Fed.
Rep. (2d series) 166.)

Insolvent bank's deposit balance in Federal reserve bank could be applied on checks
sent through latter for collection, and accepted by former. {12 U. S. C. A., sees.
248{m)r 860> 461-464; Federal reserve act, sees. 16, 19.)

(U. S. C. C. A. 1929.) Insolvent bank's reserve deposit balance in Federal
reserve bank, in account maintained under Federal reserve act, section
19 (12 U. S. C. A., sees. 461-464), could be applied on checks drawn on
insolvent bank, which Federal reserve bank had received for collection
under clearance and collection system established under Federal reserve
act, section 16 (12 U. S. C. A., sees. 248 (m), 360), where checks had
been forwarded to insolvent bank under agreement, and accepted by-
such bank, and charged to accounts of drawers. (Federal Reserve
Bank of Richmond v. Early, 30 Fed. Rep. (2d series), 198.)
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Reserve bank held unauthorized to set off against insolvent bank's stock liability bal-
ance due on checks sent for collection. {12 U. S. C. A., sec. 288.)

(U. S. C. C. A. 19^9.) Federal reserve bank held not entitled to set off
balance due from insolvent bank on checks sent through reserve bank for
collection against insolvent bank's stock liability under 12 U. S. C. A.,
section 288, notwithstanding that insolvent bank had accepted checks
sent for collection and charged them to accounts of drawers, since de-
mands, to be set off against each other, must be mutual, and reserve bank
was not owner of checks, but merely agent for collection. (Ib.)

CONSOLIDATIONS

CROSS REFERENCE:
TAXATION— Page

TAXATION OF CONSOLIDATING BANKS 207

DEPOSITS
GENERAL DEPOSITS 162
APPLICATION OF DEPOSIT ON NOTE 162
DEPOSIT OF TRUST FUNDS 163
DEPOSIT OF STATE FUNDS 173
DEPOSIT OF COUNTY FUNDS 164
DEPOSIT OF CITY FUNDS 165
CERTIFICATE OF DEPOSIT 166
CROSS REFERENCES:

INSOLVENCY AND RECEIVERS—
RIGHTS OF PERSONS MAKING DEPOSITS AFTER INSOLVENCY 172
DEPOSIT OF STATE FUNDS 173
SURETY ON BOND TO SECURE UNITED STATES DEPOSITS 174
SURETY ON BOND TO SECURE STATE DEPOSITS 174
SURETY ON BOND TO SECURE COUNTY DEPOSITS 175

OFFICERS—
REPRESENTATION OF BANK BY OFFICERS—

LIABILITY OF BANK WHERE OFFICERS PARTICIPATED IN
SCHEME TO DEFRAUD DEPOSITOR 186

GENERAL DEPOSITS

Money deposited in bank becomes property of bank, and debtor and creditor relation-
ship arises.

(U. S. D. C. 1928.) The general rule is that money deposited with a bank
does not continue to be the property of depositor, but it becomes property
of bank moment it is deposited, and depositor becomes creditor of the bank,
and no trust exists in such cases. (Lebanon Iron Co. et al. v. Donnelly &
Co. (Inc.), 29 Fed. Rep. (2d series) 411.)

APPLICATION OF DEPOSIT ON NOTE

Bankruptcy—Bank could apply bankrupt corporation1 s checking balance to indebted-
ness on note, on basis company was insolvent, though debt was not due.- (Bankr.
act, sec. 68a; 11 U. S. C. A., sec. 108 (a).

(11. S. C. C, A. 1929.) Bank held entitled to apply bankrupt corporation's
checking balance, accumulated in usual course of business, to its indebted-
ness on recently renewed note, on learning that it was diverting insurance
money, which it had promised to use for rebuilding its plant, to other
purposes, upon basis that corporation was insolvent, though debt was not
due; right of set-off being preserved as to provable debts, whether due or
not, under bankruptcy act, section 68a, 11 U. S. C. A. section 108 (a).
(Rupp. v. Commerce Guardian Trust & Savings Bank, 32 Fed. Rep. (2d
series) 234).

Bankruptcy—Bank could not apply on depositor's debts sums taken with such intent
after application of checking balance thereon.

(U. S. C. C. A. 1929.) Bank, applying balance of bankrupt corporation's
checking account on note to bank, held not entitled to apply to such note
and other notes sums subsequently offered for deposit, but taken with
intention of so applying them, regardless of bankrupt's purpose. (Ib.)
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Banks waived banker's liens on bankrupt's deposits by agreeing to transfer of deposits
to credit of committee appointed to manage bankrupt's affairs.

(U. S. C. C. A. 1928.) Banks held not authorized to credit deposits on notes
which they held against bankrupt, where, on creation of committee to
manage affairs of bankrupt company, deposits no longer remained subject
to check of company; banks having waived banker's liens by agreeing to
transfer of deposits, notwithstanding bankruptcy act, section 68 (11 U. S.
C. A., sec. 108). (First Nat. Bank of Waco et al. v. Sheehy in re South
Bros. Trunk Co. 29 Fed. Rep. (2d series) 400.)

Bank has right to apply deposit to payment of depositor's matured indebtedness to it.
(U. S. D. C. 1928.) By virtue of the right of set-off, when depositor becomes

indebted to bank, and debt becomes due and payable, bank has right to
apply any deposits to payment of depositor's indebtedness. (Lebanon
Iron Co. et al. v. Donnelly & Co. (Inc.), 29 Fed. Rep. (2d series) 411.)

Bank held entitled to charge against receivers1 general deposit receivers' certificate
held by it at maturity thereof.

(U. S. D. C. 1928.) Where receivers in active conduct of corporation's
business made general deposit in bank in which proceeds of business were
deposited, bank, on maturity of receivers' certificate held by it, had right
to charge certificate to receivers' account, in absence of any restriction in
certificate taking it out of general rule. (Ib.)

Bankruptcy—Bank may offset its loan against insolvent borrower's deposit, either
by bookkeeping entry or by accepting insolvent's check, without acquiring u prefer-
ence."

(U. S. D. C. 1927.) Generally a bank may offset amount of its loan against
deposit standing to credit of an insolvent borrower, and if, instead of
making a bookkeeping entry to show offset, bank accepts insolvent's
check against his own account in payment of the loan, such mere change
in form does not make transaction a " preference." (Murray v. Corn Ex-
change Bank, 31 Fed. Rep. (2d. series) 373). (Affirmed by" U. S. C. C. A.
(no opinion rendered) in 31 Fed Rep. (2d series) 375.)

Bankruptcy—Bankrupt's payment of notes held by bank with checks, after cred-
itors' committee directed him to cease paying debts, held not preferential.

(U. S. D. C. 1927.) Where, on direction of creditors' committee to make no
further payment of insolvent's debts, except for current running expenses,
insolvent notified bank not to pay any notes which might be presented for
payment, and thereafter made deposits in bank account under supervi-
sion of creditors' committee, and subsequently paid its notes held by bank
with checks on said account, about two weeks before filing bankruptcy
petition, held, that such payments to bank were not preferential, on theory
that accumulation of funds in deposit account was improper, where bank
was not represented at meeting of creditors. (Ib.)

Bankruptcy—Bank, holding bankrupt's notes amply secured, held not required to
protect general creditors as against owners of collateral in receiving payment of
notes.

(U. S. D. C. 1927.) Where bankrupt's notes held by bank were amply
secured by collateral belonging to third persons, it was not bank's duty
to protect bankrupt's general creditors at expense of owners of collateral,
by refusing to accept payment of notes by checks drawn on bankrupt's
account in ordinary course of business about two weeks before bankruptcy
petition was filed. (Ib.)

DEPOSIT OF TRUST FUNDS

Guardian and ward—Special deposit became deposit of B., as guardian of minors,
covered by indemnity bond, where certificate of deposit was indorsed to minors
through guardian.

(U. S. C C A . 1929.) Special deposit in bank in name of deceased's estate
became deposit of B., as guardian of minors, and was covered by indemnity
bond guaranteeing repayment of deposits of B. as guardian, where court
of ordinary rendered judgment setting off such item to minors, and title
became vested by such judgment, and certificate of deposit was indorsed
to minors through their guardian. (Independence Indemnity Co. v.
Barber et al., 30 Fed. Rep. (2d series) 753.)
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Guardian and ward—Savings account became deposit of B., as guardian of minors\
covered by indemnity bond, where representatives of deceased's estate notified bank
to transfer account.

(U. S. C. C. A. 1929.) Savings account standing in name of deceased
became deposit of B., as guardian of minors, and was covered by indemnity
bond guaranteeing repayment of deposits of B. as guardian, where court
of ordinary rendered judgment setting off such item to minors, and title
vested by such judgment, and representatives of deceased's estate notified
bank to transfer savings account to B. as guardian, although no change
was made. (Ib.)

Guardian and ward—Where bond guaranteed repayment of deposits by guardian,
it was immaterial how disputed items were carried on bank's books.

(U. S. C. C. A. 1929.) Where indemnity bond was given to guarantee re-
payment of deposits of B., as guardian of minors, and disputed items were
deposits of guardian, it was immaterial how they were carried on books
of bank. (Ib.)

Surety can not claim subrogation, and compete with secured creditor in distribution
of insolvent debtor's assets, until creditor is paid.

(U. S. C. C. A. 1929.) As respects right to participate in receiving dividends
from defunct bank, surety can not claim subrogation, and compete with
secured creditor in distribution of assets of insolvent debtor, until creditor
is paid in full. (Ib.)

DEPOSIT OF COUNTY FUNDS

Bankruptcy—Pro rata distribution of dividends on debts existing at time of bank-
ruptcy only is required.

(U. S. C. C. A. 1929.) Law requires pro rata distribution of dividends on
such debts only as existed at time of bankruptcy. (Burnett et al. v. Bank
of Duncan, 30 Fed. Rep. (2d series) 52.)

Bankruptcy—Action of bank officer and county treasurer in depositing misap-
propriated county funds to personal account did not create "overdraft" when
accounts were adjusted, authorizing bank's claim against officer's estate in
bankruptcy.

(U. S. C. C. A. 1929.) Action of bank officer and county treasurer in credit-
ing to his personal account at bank funds which he had misappropriated
from county, and for which county's claim against officer's estate in
bankruptcy was properly allowed, which funds were transferred to officer's
account as treasurer, and charged back against his personal account when
defalcations were discovered, did not create an " overdraft," authorizing
bank's claim therefor against officer's estate in bankruptcy, since to allow
claim would in effect allow a double filing on the same debt, (Ib.)

Bankruptcy—County's participation in audit of accounts of bank officer and county
treasurer did not preclude claim against officer's estate in bankruptcy for misap-
propriation of funds.

(U. S. C. C. A. 1929.) County, by participating in audit of books of bank
officer and county treasurer misappropriating funds of county, held not
concluded by finding of auditors that an overdraft existed in bank officer's
personal account as regards right to assert claim for misappropriated
funds against officer's estate in bankruptcy. (Ib.)

Fund deposited in bank becomes property of bank.
(U. S. C. C. A. 1929.) Fund deposited in a bank becomes property of a

bank, and a transfer from one account to another in no way affects the
ownership of the fund. (Ib.)

Georgia statute declaring property of county depository bank bound for payment of
liabilities arising from breach of bond declares a lien. {Laws Ga. 1915, p. 233.)

(U. S. D. C , 1929.) Laws of Georgia, 1915, page 233, providing that prop-
erty of county depository bank shall be bound for payment of all liability
arising from breach of bond, declares a lien. (In re Blalock et al., 31 Fed.
Rep. (2d series) 612.)

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1929



BEPORT OF THE COMPTROLLER OF THE CURRENCY 185

Statute should not he given apparent literal meaning leading to unreasonable, extraor-
dinary, unjust, or absurd consequences.

(U. S. D. C , 1929.) While court has no power of legislation, and must give
natural meaning to plain language of statute, notwithstanding resulting
hardship, the general assembly's real intention should be sought, and
statute interpreted according to its real, rather than apparently literal,
meaning, which would lead to such unreasonable, extraordinary, unjust,
or absurd consequences as could not have been intended by legislature.
(Ib.)

Bank held entitled to first claim or lien on choses in action pledged to it for money
advanced to bankrupt county depository. {Laws Ga. 1915, p. 2S3.)

(U. S. D. C , 1929.) Bankrupt county depository's correspondent bank held
entitled to first claim or Men on all notes, accounts, and choses in action,
pledged to it for money advanced to depository, as against county's
claim under Laws Georgia, 1915, page 233, whether correspondent bank
had title to or merely a lien on such choses, in view of Laws Georgia,
1924, page 133 (Park's Ann. Civ. Code Supp. 1926, sec. 4270 (4)), declaring
holder of lien, arising either from contract or by implication of law, a
holder for value to extent thereof. (Ib.)

State highway department held entitled to prior payment from assets of bankrupt
county depository, except as to property pledged to correspondent hank. %Bankr.
act, sec. 64b (5) (7); 11 U. S. C. A., sec. 104 (b) (5) (7).)

(U. S. D. C , 1929.) State highway department held entitled to priority of
payment out of assets in hands of trustee for bankrupt county depository
bank under the prerogative right of preference recognized by the common
law of Georgia, except as to property pledged to correspondent bank, in
view of act May 27? 1928, section 15, 11 U. S. C. A., section 104 (b) (7),
defining term "person" in bankruptcy act, section 64b (5), 11 U. S. C. A.,
section 104 (b) (5), as including the United States and the several States
and Territories thereof. (Ib.)

DEPOSIT OP CITY FUNDS

Reference—Referee's' findivigs and conclusions are conclusive, in absence of motion
for new trial, if reference was made under Kansas law, but not if made under
common law. '{Rev. St. Kan., 1928, 60—2924.)

(U. S. D. C.r 1928.) In absence of motion for new trial, referee's fact find-
ings and conclusions of law are conclusive on court, which can not hear or
consider exceptions thereto, under Kevised Statutes Kansas, 1923, 60—
2924, if reference was made under Code of such State, but, if made under
common law, court must rule on exceptions and declare law of case in
judgment. (City of Parsons v. Fidelity & Deposit Co., Same v. Nat'l.
Surety Co., 29 Fed. Rep. (2d series) 417.)

Depositaries—City depository is liable for any neglect of duty causing loss to city,
as in paying out money in unauthorized manner. (Rev. St. Kan., 1923,13—2107.)

(U. S. D. C , 1928.) City treasurer's deposit of city's moneys in depositories
duly selected by city commissioners, as provided by Revised Statutes Kan-
sas, 1923, 13—2107, establishes ordinary relation of debtor and creditor be-
tween depository and city, and depository is liable on its contract and any
statutory bond given by it for any neglect of duty occasioning loss to city,
as in failing to pay out money due it in manner provided by law. (Ib.)

Depositaries—City depository, paying in unauthorized manner money employed to
discharge city's- valid debts is protected, but has burden of proof. (Rev. St. Kann
1923, 13—-2107.)

(U. S. D. C , 1928.) City depository, paying out in manner not authorized
by Revised Statutes Kansas, 1923, 13—2107, city money employed to
discharge valid and due debts of city, would be protected, as such payment
would be simply damnum absque injuria; but burden of making such proof
would rest on depository. (Ib.) «

Municipal corporations—Sureties on city treasurer's bond are not liable for losses
caused by commissioners' failure to take bonds from depositories. (Rev. St. Kan,,
1923, 18—2107.)

(IT. S. D. C , 1928.) Sureties on bonds, given by city treasurer under
Revised Statutes Kansas, 1923, 13—2107, are not liable for loss of city's
moneys because of city commissioners' failure to take bonds from deposi-
tory banks, as required by such act. (Ib.).
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CERTIFICAT B OF DEPOSIT

Bank was precluded from setting up CQ lier's lack of authority to issue certificate
of deposit as against bona fide holder w% hout notice of irregularity.

(U. S. C. C. A., 1929.) Bank was precluded from claiming want of authority
of cashier to issue certificate of deposit on ground that no deposit had in
fact been received, as against holder in due course of certificate without
notice that there was any irregularity in issuance of certificate, notwith-
standing the fact that cashier fraudulently abused his authority in wrong-
fully issuing certificate without receiving deposit. (People's Bank of
Keyser, W. Va., v. International Finance Corporation, 30 Fed. Rep. (2d
series) 46.)

Batik's certificate of deposit constitutes in effect a promissory note.
(U. S. C. C. A., 1929.) A certificate of deposit issued by a bank constitutes

in effect a promissory note. (Ib.)

DIVIDENDS Page.
STOCK DIVIDENDS 166
DIVIDENDS DECLARED FOR PURPOSE OF ORGANIZING AN AFFILIATED

CORPORATION 166

STOCK DIVIDENDS

Stock dividend on trusteed stocks is an accretion of capital and not income.
(U. S. Sup. 1890.) Under a will bequeathing stock in a corporation and

Government bonds, in trust to pay " the dividends of said stock and the
interest of said bonds as they accrue" to a daughter of the testator "during
her lifetime, without percentage of commission or dimunition of principal,"
and directing that upon her death " the said stocks, bonds, and income
shall revert to the estate" of the trustee, "without incumbrance or im-
peachment of waste," a stock dividend declared by a corporation which
from time to time, before and after the death of the testator, has invested
accumulated earnings in its permanent works and plant, and which, since
his death, has been authorized by statute to increase its capital stock, is
an accretion to capital, and the income thereof only is payable to the
tenant for life. (Gibbons v. Mahon, 136 U. S. 549.)

Courts—Pennsylvania rule relating to apportionment of stock dividends between
life tenant and remaindermen is a rule of property binding on Federal courts.

(U. S. D. C. 1929.) Rule followed by Pennsylvania courts that stock divi-
dends must be apportioned between life tenant and corpus of trust, by
giving the corpus sufficient to keep intact the value of the shares of stock
as they were at time trust began and by giving rest of dividend to those
entitled to income, is a rule of property binding on Federal courts in a
case involving a trust under a will probated in Pennsylvania. (Pierre-
pont v. Fidelity-Philadelphia Trust Co. et al., 32 Fed. Rep. (2d series)
608.)

DIVIDEND DECLARED FOR THE PURPOSE OF ORGANIZING AN AFFILIATED COR-
PORATION

Internal revenue—Dividend declared by national bank, to be applied to purchase
stock in trust company organized to transact business in which bank could not
engage, held taxable "income." {Revenue act 192 4, sec. 203 (c), (h); 26 U. 8.
C. A. sec. 934 (c), (h); National banking act; 12 U. S. C. A. sees. 21-200.)

(U. S. C. C. A. 1929.) Ten per cent dividend, declared by national bank, to
be applied to purchase of stock in trust company to be organized to
transact business in which bank could not engage under national banking
act (12 U. S. C. A. sees. 21-200), held taxable "income," as against con-
tentions that by reason of trust under which trust company's stock was
placed, taxpayer received nothing in nature of income, and that transaction
constituted reorganization* of national bank, within revenue act 1924,
section 203 (c), (h), 26 U. S. C. A. section 934 (c), (h). (Lonsdale v.
Commissioner of Internal Revenue, 32 Fed. Rep. (2d series), 537.)

Internal revenue—Substance, not form, should control in applying sixteenth amend-
ment and income tax laws. (Const. Amend. 16.)

(U. S. C. C. A. 1929.) Substance, and not form, should control in appli-
cation of constitutional amendment 16 and income tax laws enacted
under it. (Ib.)
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EXCHANGE
CROSS REFERENCE: Page

BRANCH BANKS IN FOREIGN COUNTRIES 157

Whether drawer bank was negligent with reference to drawee's payment of drafts
on unauthorized indorsements of payee's agent was question of fad.

(U. S. C. C. A. 1929.) Even if drawer bank owed drawee bank any duty
to object to payment of drafts bearing unauthorized indorsements by
payee's agent similar to indorsements on drafts on which drawer sought
to recover from drawee, which paid them on such unauthorized indorse-
aents, whether drawer was negligent with reference thereto was a question

of fact. (Continental Nat. Bank & Trust Co. of Chicago v. Olney Nat.
Bank, 33 Fed. Rep. (2d Series), 437.)

Appeal and error—District court's determination of fact question, where jury was
waived, could not be reviewed on appeal.

(U. S. C. C. A. 1929.) District court's determination of question of fact,
where jury was waived, was not open for reconsideration by Circuit
Court of Appeals. (Ib.)

Drawer bank owes drawee bank no duty with reference to indorsements.
(U. S. C. C. A. 1929.) Drawer bank owes drawee bank no duty with

reference to indorsements. (Ib.)
Draft, drawn to order, is not payable at all, until properly indorsed by payee.

(TJ. S. C. C. A. 1929.) A draft, drawn to order, is not payable at all until
it is properly indorsed by payee. (Ib.)

That checks received for drafts were worthless held not to defeat drawer bank's rights
to recover from drawee bank for paying drafts on unauthorized indorsements of
payee's agent.

(U. S. C. C. A. 1929.) That drawer bank issued drafts to payee's agent
for agent's worthless checks held not to defeat its right to recover from
drawee bank for paying drafts on said agent's unauthorized indorsements.
(Ib.)

Bills and notes—Intention of drawer determines whether drafts are payable to bearer,
because made to living person not intended to have interest therein. {Negotiable
Instrument Law III. sec. 9.)

(TJ. S. C. C. A. 1929.) Negotiable instrument law, Illinois, section 9 (CahilTs
Rev. St. 1927, ch. 98, par. 29), provides that instrument is payable to
bearer when it is payable to order of a person known by drawer or maker
to be fictitious, or of a living person not intended to have any interest in
it, held, that it is intention of drawer, and not intention of one who pro-
cures drafts to be issued, and who was neither drawer, drawee, nor payee,
which determines whether instrument is payable to bearer, because
payable to living person not intended to have interest in it. (Ib.)

Bills and notes—Drawer's intention respecting interest payee was to have in drafts,
as to whether drafts were payuble to bearer, held fact question. (Negotiable
instrument law, III., sec. 9.)

(U. S. C. C. A. 1929.) What was drawer's intention with reference to
interest, if any, that payee was to have in drafts obtained from drawer
by payee's agent, on issue whether such drafts were payable to bearer
under negotiable instrument law, Illinois, section 9 (Cahill's Rev. St.
1927, ch. 98, par. 29), because payable to order of living person not
intended to have any interest in the drafts, was question of fact. (Ib.)

Interest—Interest is allowable ivithout agreement on money advanced, on money
due on settlement of account, on money received to another's use and retained
without owner's knowledge, and on money unreasonably withheld. (Interest
act, III., sec. 2.)

(U. S. C. C. A. 1929.) Under interest act, Illinois, section 2 (Cahill's Rev.
St. 1927, ch. 74, par. 2), interest is allowable without agreement on money
lent or advanced for the use of another, on money due on settlement of
account from day of liquidating accounts between parties and ascertaining
balance, on money received to use of another and retained without owner's
knowledge, and on money withheld by an unreasonable and vexatious
delay of payment. (Ib.)
79003°—30 12
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Interest—Whether drawee hank was liable for vexatious delay in refusing to pay
to drawer amount of drafts paid on unauthorized indorsements held fact question.
(Interest actr III., sec. 2.)

(XL S. C. C. A. 1929.) Wliether drawee bank, found to be liable to drawer
bank for paying drafts on unauthorized indorsements of payee's agent,
was liable for interest under interest act, Illinois, section 2 (CahilFs Rev.
St. 1927, ch. 74, par. 2), as for vexatious delay, presented a question of
fact. (Ib.)

Qefendant, issuing letter of credit to plaintiffs, held estopped to claim variance in
shipping documents accompanying drafts, where reason previously assigned
for nonpayment was pending injunction.

(U. S. C. C. A. 1928.) Defendant, issuing letter of credit authorizing
plaintiffs to draw on bank against bills of lading, held estopped to assert
that descriptive terms used in invoices and shipping documents varied
from those called for by letter of credit, where plaintiff had refused pay-
ment on sole ground of pending injunction, with result that plaintiff
was led to assume that the shipping documents were in proper form.
(Lamborn et al. v. Cleveland Trust Co., 29 Fed. Rep. (2d series) 46.)

Estoppel—One assigning reason for conduct may not alter position to other party's
injury after situation has changed.

(U. S. C. C. A. 1928.) One who has given a reason for his conduct touching
a matter in controversy will not be permitted, after the situation of the
parties has changed, to change his position on the matter to the injury
of the other party by assigning a different reason. (Ib.)

FOREIGN BANKING CORPORATIONS
CROSS REFERENCES:

BRANCH BANKS— Page
BRANCH BANKS IN FOREIGN COUNTRIES 157

Federal Reserve Board must exercise discretion respecting approval or disapproval
of articles of association of foreign banking corporation; "approved.99 (12
U. S. C. A.y sees. 611-681.)

(D. C. App. 1929.) Federal reserve act, section 25 (a), added by act Decem-
ber 24, 1919 (12 U. S. C. A., sees. 611-631), authorizing organization of
corporations to engage in international or foreign banking, but providing
that association formed thereunder shall not become body corporate until
articles of association and organization certificate have been approved by
Federal Reserve Board and after board has issued permit to it to begin
business, imposes duty on Federal Reserve Board of exercising its judgment
and discretion with respect to approval or disapproval of such articles;
word " approved" importing exercise of judgment and discretion, and
power to approve ordinarily implying power to disapprove. (Apfel et al.
v. Mellon et al., Federal Reserve Board, 33 Fed. Rep. (2d series) 805.)

Statutes—Consistent use of term in certain sense in statute in pari materia is per-
suasive as to its meaning.

(D. C. App. 1929.) The consistent use of the same term in certain sense in
statutes in pari materia is persuasive that it was used in same sense in
statute being construed. (Ib.)

Mandamus—Mandamus does not lie to control Federal Reserve Board's discretion
in refusing to approve articles of incorporation of foreign banking corporation.
(12 U. S. C. A., sees. 611-631.)

(D. C. App. 1929.) Mandamus will not lie to control the exercise of Federal
Reserve Board's discretion in refusing to approve articles of incorporation
and organization certificate to permit relators to begin business as a body
corporate for purpose of engaging in business of international or foreign
banking under Federal reserve act, section 25 (a), added by act December
24, 1919 (12 U. S. C. A., sees. 611-631). (Ib.)
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FORGED OR ALTERED PAPER
Insurance—Forged signature, below signature of maker of note, held not signature

of "indorser" within hankers' blanket forgery policy.
(U. S. D. C. 1928.) Forged signature, appearing below name of maker on

note, which recited, "I , we, or either of us, promise to pay," held on its
face signature of joint maker, under negotiable instruments law Penn-
sylvania section 17 (Pa. St. 1920, sec. 16004), and can not be held under
any consideration to be that of "indorser," within provision of bankers'
blanket forgery insurance policy covering forgery of signature of indorser
of checks, drafts, notes, or trade acceptances. (Grange Trust Co. of
Huntingdon, Pa., v. American Surety Co. of New York, 30 Fed. Rep.
(2d series) 445.)

Insurance—Intention of all parties that signature in place for makers' signatures is
indorsement can not affect liability of forgery insurer.

(U, S. D. C. 1928.) Though a signature on face of note at place provided
for makers* signatures may be held to be an indorsement, it must be
shown that it was intention of all parties that said signature was intended
as an indorsement, and such understanding between parties can not affect
liability of insurer under bankers' blanket forgery insurance policy. (Ib.)

Insurance—Provision of policy insuring against forged indorsements could not be
interpreted to cover forgery of name of maker or accommodation maker of note.

(U. S. D. C. 1928.) Provision of bankers' blanket forgery and alteration
insurance policy, insuring trust company against loss from forged indorse-
ments on checks, notes, and drafts, could not be interpreted to cover the
forgery of name of maker or accommodation maker. (Ib.)

Evidence—Parol evidence is inadmissible to show that forged signature under signa-
ture of maker of note is indorsement. (Negotiable instruments act, Pa., sec. 17
(Pa. St. 1920, sec. 16004).)

(U. S. D. C. 1928.) Parol evidence is not admissible to establish that forged
signature below that of maker on note is a forged indorsement, under
negotiable instruments act, Pennsylvania, section 17 (Pa. St. 1920, sec.
16004), providing that, where instrument containing words " I promise to
pay" is signed by two or more, they are deemed to be jointly and severally
liable. (Ib.)

Bills and notes—Liability on notes bearing forged indorsements arose on implied
warranty of genuineness.

(U. S. C. C. A. 1929.) Liability of bank exchanging Victory notes with
forged indorsements for coupon bonds arose upon an implied warranty
of the genuineness of notes, and was not conditioned upon either demand
or giving notice after discovery of the forgeries. (Ladd & Tilton Bank
v. United States, 30 Fed. Rep. (2d series) 334.)

United States—Government's failure to notify bank exchanging Victory notes with
forged indorsements after discovery of forgery held defense under circumstances.

(U. S. C. C. A. 1929.) Where Government, after discovering forgery of
indorsements on Victory notes for which it had theretofore exchanged
coupon bonds, failed to notify bank effecting exchange of such forgeries
for period of approximately 19 months, resulting in injury to bank by
reason of insolvency and liquidation of bank from whom it had received
notes, the Government's failure to give timely notice of forgery constituted
a defense, notwithstanding that right of action rested on implied warranty.
(Ib.)

United States— United States suing to recover money paid on forged instrument is
subject to same rules applicable to litigants generally.

(U. S. C. C. A. 1929.) Though statute of limitation does not run against
right of action in favor of Government, nevertheless, where right of action
is for recovery of money paid on forged instrument, United States is
subject to same rules as litigants generally. (Ib.)

Bills and notes—One liable on forged instrument may defend on ground that delay
in notice or demand after discovery of forgery has worked injury.

(U. S. C. C. A. 1929.) Though mere right of action is not affected by delay
in demand or notice, defendant, otherwise liable because of money or
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property obtained on forged bill, note, or other instrument, may defend
on ground that delay in notice or demand after discovery of forgery has
worked injury. (Ib.)

Costs—Government witnesses held entitled only to traveling expenses necessarily in"
curred within district. (28 U. S. C. A. sec. 6O4.)

(U. S. C. C. A. 1929.) Government witnesses held not entitled, under Re-
vised Statutes, section 850 (28 U. S. C. A., sec. 604), to recover traveling
expenses except those necessarily incurred for travel and maintenance
within district. (Ib.)

INSOLVENCY AND RECEIVERS
Page
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ASSESSMENT OF SHAREHOLDERS 202
ALL ASSETS OF INSOLVENT BANK PASS TO RECEIVER

When national bank becomes insolvent and is taken over'by comptroller and placed
in receiver's hands, its assets pass to receiver's control.

(U. S. C. C. A. 1929.) When national bank becomes insolvent and is taken
over by comptroller of currency and placed in hands of a receiver, all its
assets pass to control of the receiver. (Anderson et al. v. Cronkleton,
32 Fed. Rep. (2d series) 170.)

ACTIONS BY RECEIVERS

Action—Action by or against receiver to establish demand is one at law.
(U. S. C. C. A. 1928.) An action by or against a receiver to establish a

demand is an action at law, rather than in equity. (Dykes v. Widdows
et al., 31 Fed. Rep. (2d series) 745.)

On petition for rehearing—Receiver, in action against him on claim, was entitled
to set-off or counterclaim by reason of claim against plaintiff's assignor. (Equity
rule 30.)

(U. S. C. C. A. 1929.) Under equity rule 30, providing that an answer
may contain, without cross-bill, a set-off and counterclaim which might
be the subject of an independent suit in equity, receiver for insolvent bank
was entitled, in action against him on a claim, to set-off or counterclaim
by reason of claims of bank against plaintiff's assignor, so as to enable
court to pronounce a final judgment in the same suit. Petition for re-
hearing denied (Dykes v. Widdows et al., 31 Fed. Rep. (2d series) 745.)
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Appeal and error—Nonjoinder of parties appellant is jurisdictional question, which
will be considered, though not raised by counsel.

(U. S. C. C. A. 1929.) The question of lack of joinder of parties appellant
is jurisdictional, and will be considered, though it has not been raised by-
counsel. (Federal Intermediate Credit Bank of Omaha v. L'Herisson
(two cases), 33 Fed. Rep. (2d Series) 841.)

Appeal and error—Judgment against both answering and defaulting defendants
held several in nature, so as to authorize appeal by answering defendant alone.

(U. S. C. C. A. 1929.) Judgment against two defendants, one of whom made
default, held essentially several in its nature, though joint in form, so as to
authorize appeal by answering defendant alone. (Ib.)

Appeal and error—Appellate court will not reverse judgment in law action, tried
without jury, for error of fact, such as finding contrary to weight of evidence.
{28 U. S. C. A. sees. 773, 875, 879.)

(U. S. C. C. A. 1929.) When action at law is trial to Federal court without
a jury, the questions open for review in appellate court are limited by
Revised Statutes, sections 649, 700, 1011 (28 U. S. C. A. sees. 773, 875, 879),
and appellate court will not reverse judgment for error of fact, such as
finding contrary to weight of evidence. (Ib.)

Appeal and error—Party urging lack of substantial evidence to support findings and
judgment must move for judgment on such ground, request such declaration of law,
or take equivalent step, secure ruling, and take exception.

(U. S. C. C. A. 1929.) Party seeking review of question whether record
contains any substantial evidence to support findings and judgment
against him must move for judgment in his favor on such ground, request
declaration of law to that effect, or take some other equivalent step, secure
ruling by trial court, and take exception thereto. (Ib.)

Appeal and error—Party desiring review of admissibility of evidence should object
or offer proof at proper time on trial, state ground therefore, and secure ruling.

(U. S. C. C. A. 1929.) Party desiring review of question of admissibility
of evidence should make objection or offer proof at proper time on the
trial, state the ground therefor, and secure a ruling of the trial court.
(Ib.)

Courts—Assignments of error relating to admissibility of evidence must conform to
court rules. (Circuit Court of Appeals rules 11, 24--)

(U. S. C. C. A. 1929.) Assignments of error relating to the admissibility
of evidence must conform to Circuit Court of Appeals, rules 11, 24. (Ib.)

Evidence in national bank receiver's action for conversion of notes held to support
finding that they were transferred to defendant bank to secure notes discounted by
corporation.

(U. S. C. C. A. 1929.) In national bank receiver's action against Federal
credit bank for conversion of collateral notes, evidence held sufficient to
support trial court's finding that alleged collateral agreement was made,
and that notes belonging to insolvent bank were turned over to defendant
for purpose of securing notes discounted by corporation with defendant.
(Ib.)

Evidence held to support finding that national bank was insolvent to knowledge of
Federal credit bank at time of transferring notes to latter as security for notes dis-
counted by corporation.

(U. S. C. C. A. 1929.) In national bank receiver's action against Federal
credit bank for conversion of collateral notes, evidence held sufficient to
support trial court's finding that national bank was insolvent to defendant
bank's knowledge at time of turning over notes to defendant as security
for notes discounted with latter by corporation. (Ib.)

National bank can not lend credit to another. {12 U. S. C. A. sec. 24--)
(U. S. C. C. A. 1929.) Under Revised Statutes, section 5136 (12 U. S. C. A.

sec. 24), a national bank, even though solvent, can not lend its credit to
another. (Ib.)
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Insolvent national bank can not pledge assets as collateral to another's debt. (12
U. S. C. A., sec. 91.)

(U. S. C. C. A. 1929.) Under Revised Statutes, section 5242 (12 U. S. C. A.
sec. 91), a national bank can not pledge its assets while involvent as
collateral to the debt of another. (Ib.)

"Insolvency" within statute prohibiting transfer of insolvent national bank's assets,
consists in inability to meet obligations in ordinary course of business as they
accrue. (12 U. S. C. A. sec. 91.)

(U. S. C. C. A. 1929.) ' 'Insolvency" within Revised Statutes section 5242
(12 U. S. C. A. sec. 91), prohibiting transfers of national bank's assets after
commission of act of insolvency or in contemplation thereof with view to
preference of one creditor, consists in inability to meet obligations in
ordinary course of business as they accrue. (Ib.)

Deposit of collections by credit corporation held not trust fund, left in bank in con-
sideration of its transferring notes belonging to it to another bank as security for
notes discounted with latter by such corporation.

(U. S. C. C. A. 1929.) Deposit in national bank of collections made by
credit corporation held not a trust fund, left in bank in consideration of
its turning over notes belonging to it to Federal credit bank as security
for notes discounted therewith by credit corporation, where collections
were not traced into assets of depository bank on date of collateral agree-
ment and no specified minimum amount of cash was shown to be on hand
therein from time collections were made until date of such agreement.
(Ib.)

ACTIONS AGAINST RECEIVERS

JURISDICTION

District Court of district in which a national bank is located held to have jurisdiction
of a suit by stockholders, on a cause of action inuring in the bank, to enjoin the
Comptroller and his receiver (Judicial Code, Sec. 2^ subd. 16, and section 4-9
(Comp. St. Sees. 991, 1031).

(U. S. D. C. 1926.) Judicial Code, Section 24, subdivision 16, and section
49 (Comp. St. Sees. 991, 1031), giving District Courts jurisdiction of suits
by national banks to enjoin the Comptroller or any receiver, and provid-
ing that such a suit shall be in the district where the bank is located held
to extend to a suit by stockholders of an insolvent national bank, on
behalf of themselves and all other stockholders, to enjoin the Comptroller
and his receiver from making an alleged collusive compromise of a suit
against the directors. (Wegman et al. v. Hulse et al. 13 Fed. Rep. (2d
series) 206.)

When demand on directors not necessary.
(U. S. D. C. 1926.) Where interests of directors are antagonistic, demand

on them is not necessary, as preliminary to suit by stockholders. (Ib.)
Suit by stockholders against Comptroller and receiver of national bank held to involve

Federal question.
(U. S. D. C. 1926.) A suit by stockholders of an insolvent national bank,

to enjoin the Comptroller and receiver from making an alleged collusive
compromise of a suit against the directors, held to involve a Federal ques-
tion, and within the jurisdiction of a Federal court, regardless of citizen-
ship of parties. (Ib.)

RIGHTS OF PERSONS MAKING DEPOSITS AFTER INSOLVENCY

Depositor may reclaim deposit received by hopelessly insolvent bank with knowledge
of insolvency.

(U. S. D. C. 1928.) Where bank is hopelessly insolvent and receives deposit
with knowledge of insolvency and fails, there is such fraud on depositor
that he may rescind contract of deposit and reclaim amount deposited, or
its proceeds, if traced into assets of bank going into hands of receiver.
(Holloway v. Dykes, 29 Fed. Rep. (2d series) 430.)
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Whether title to check deposited in bank passes to bank depends on intention of
partieSf which may be ascertained from course of conduct.

(U. S. D. C. 1928.) Whether title to check passes to bank in which it is
deposited must be determined by ascertaining intention of parties, but-
such intention may be ascertained from consideration of course of conduct
or ordinary course of business. (Ib.)

Where depositor received credit in amount of checks deposited with privilege of
checking against it, intention may be implied that title to deposited checks passed
to bank.

(XL S. D. C. 1928.) Where depositor has ordinarily received credit in
amount of checks deposited with privilege of checking against it, it may
be implied from circumstances that it was intention that title to deposited
checks passed to bank. (Ib.)

Depositors of checks for collection in bank known by officers to be insolvent may
recover proceeds collected by receiver.

(U. S. D. C. 1928.) Where customer of bank deposits checks for collection
when bank is insolvent and known to be so by officers, and such checks
are not collected when bank closes doors, they remain property of de-
positors, though indorsed to bank without qualification, and on subsequent
collection by receiver proceeds may be recovered by depositors. (Ib.)

PREFERENCES BETWEEN BANKS

Assignments—Bank's delivery of currency held not equitable assignment, entitling
lending bank to preference on borrowing bank's insolvency, where latter's financial
condition was not made known.

(U. S. C. C. A. 1929.) Bank's delivery of currency to another bank in return
for draft drawn on third bank held not to constitute equitable assignment,
so as to give the lending bank preferred claim for currency delivered, on
insolvency of borrowing bank, where borrowing bank's financial embar-
rassment was not made known to the lending bank. (Scharnberg et al.
v. Citizens' Nat. Bank of Spencer, Iowa, et al. 33 Fed. Rep. (2d series)
673.)

Assignments—Single party's knowledge does not warrant inference of intention of
both that check shall be paid from particular fmid.

(U. S. C. C. A. 1929.) Intention on part of both parties that check shall be
paid out of particular fund can not be inferred from knowledge of one of
parties. (Ib.)

Lending bank} to establish preferred claim, must prove borrowing bank was insolvent,
and that insolvency was known to its officers.

(U. S. C. C. A. 1929.) Bank transferring currency to borrowing bank in
return for draft on third bank, to establish a preferred claim under trust
fund theory, on ground of fraud of borrowing bank, was required to prove,
not only that the borrowing bank at the time of receiving the funds was
insolvent, but that its insolvency was known to its officers. (Ib.)

Preferred claim against borrowing bank was properly disallowed, where its officers
at time of loan were attempting to negotiate loan from Federal reserve bank.

(U. S. C. C. A. 1929.) In suit by lending bank to establish preferred claim
against borrowing bank for amount of loan, finding of trial court that
preference under trust fund theory was not established was proper, where
officers of borrowing bank at the time were attempting to negotiate a
loan from the Federal reserve bank, since this fact was inconsistent with
knowledge on their part that bank was insolvent, though they segregated
deposits received on day of procuring loan. (Ib.)

DEPOSIT OF STATE FUNDS

National bank held trustee ex maleficio of deposits of State funds by bank's president,
exceeding statutory limit, so that Stale may follow such deposits after'bank's in-
solvency and take in preference to other creditors. (Rural credits act S. Dak.)

(U. S. D. C. 1927.) Where president of bank as treasurer of State rural
credit board made deposits in his bank exceeding those permitted by stat-
ute, Revised Code, South Dakota, 1919, section 10170, and section 10150
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et seq., bank became trustee ex maleficio as to excess deposits, for use
and benefit of State, and on its insolvency, such deposits may be followed
by State and taken in preference to other creditors, especially in view of
section 10167. (State of South Dakota v. Fiman, 29 Fed. Rep. (2d
series) 770.)

Estoppel—State can not be estopped by unauthorized acts of agents or officers (Rev*
Code, S. Dak., 1919, sec. 10170).

(U. S. D. C. 1927.) State can not be estopped by unauthorized, illegal, or
fraudulent acts of its agents or officers any more than it, through its officers,
can ratify such unauthorized, wrongful or illegal acts, such as deposit of
funds in bank in amount exceeding statutory limit under Revised Code,
South Dakota, 1919, section 10170. (Ib.)

States—State is not liable to individuals for misfeasance, laches, or unauthorized
exercise of power by officers or agents.

(U. S. D. C, 1927.) Whether transaction is private or governmental
function, State does not hold itself liable to individuals for misfeasance,
laches, or unauthorized exercise of power by officers and agents; but in-
dividuals as well as courts take notice of extent of authority conferred by
law on person acting in official capacity. (Ib.)

State of South Dakota may, in exercise of sovereign prerogative, enforce against bank
receiver preference to funds held in trust for it.

(U. S. D. C. 1927.) Under statute providing that common-law rules are
enforced, except where they conflict with will of sovereign power, State
of South Dakota may enforce preference as against receiver of bank to
funds held in trust for it, in exercise of its sovereign prerogative. (Ib.)

SURETY ON BOND TO SECURE UNITED STATES DEPOSITS

Surety held entitled to priority against assets of insolvent bank for amount paid
United States on depository bond (31 U. S. C. A. sees. 191, 193).

(U. S. D. C. 1929.) Under the express provisions of Revised Statutes sec-
tions 3466, 3468 (31 U. S. C. A. sees. 191, 193), surety on bond of bank to
secure United States deposits is entitled to priority of claim against assets
of insolvent bank in amount paid by it on such bond. (National Surety
Co. v. Oswego State Bank of Oswego, Kans., et al., 33 Fed. Rep. (2d
series) 221.)

SURETY ON BOND TO SECURE STATE DEPOSITS

Surety on insolvent bank's bond to pay State treasurer's deposits held not entitled
to dividends, equal in percentage to amount paid other creditors, under indemnity
contract.

(U. S. C. C. A. 1929.) Surety paying State treasurer amount of insolvent
bank's bond for payment of treasurer's deposits held not entitled, under
indemnity contract, to payment of dividends-by bank's receiver to amount
equal in percentage to that paid other creditors; treasurer's deposit being
only debt, payment of which discharged bank's obligation to surety as
well as to treasurer. (Fouts v. Maryland Casualty Co., 30 Fed. Rep.
(2d series) 357.)

Law requires pro rata distribution of dividends only on debts existing when insolvent
bank was suspended.

(U. S. C. C. A. 1929.) The law requires pro rata distribution of dividends
on such debts only as existed at the time of insolvent bank's suspension.
(Ib.)

Principal and surety—Bank's agreement to indemnify surety on its bond for pay-
ment of State treasurer's deposits added nothing to bank's obligations or surety's
rights.

(U. S. C. C. A. 1929.) Bank's agreement to indemnify surety on its bond for
payment of State treasurer's deposits did not obligate bank any further,
nor give surety any greater rights, than law would have done in absence
of such agreement, with possible exception of attorney's fees and expenses;
there being implied obligation, in absence of contrary agreement, that
principal will indemnify surety against loss. (Ib.)
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Courts—Holdings that surety on bank's bond for payment of deposits can not recover
from receiver on bank's indemnity agreement held not obiter dicta.

(U. S. C. C. A. 1929.) Circuit Court of Appeals' holding that surety on
insolvent bank's bond for payment of State treasurer's deposits could not
recover from receiver on indemnity agreement with bank, and Supreme
Court's holding that filing of similar claim against bank would result in
double proof detrimental to its other creditors, held not obiter dicta; it
being both proper and necessary to ascertain what rights surety had in
reaching conclusion as to whether it had certain right. (Ib.)

Courts—United States Supreme Court dicta are very persuasive.
(U. S. C. C. A. 1929.) Dicta of the United States Supreme Court are very

persuasive. (Ib.)
Subrogation—Until payment of general creditors, surety on bank's bond to pay

State treasurer's deposits held entitled only to subrogation to treasurer's rights
against bank's receiver.

(U. S. C. C. A. 1929.) Where bank had agreed to indemnify surety against
loss on its bond for payment of State treasurer's deposits up to amount
which surety paid treasurer, the only right which surety had, until general
creditors were paid, was to be subrogated to the treasurer's rights against
the bank's receiver, and to receive all dividends payable to the treasurer,
over and above amount added to surety's payment on bond, necessary
to satisfy his claim. (Ib.)

SURETY ON BOND TO SECURE COUNTY DEPOSITS

A surety for part of an indebtedness does not, through the expedient of taking a
separate indemnity agreement from the debtor, equip himself to compete with the
secured creditor in the distribution of the debtor's assets when the debtor becomes
insolvent and the surety's obligation has been paid. »

(U. S. Sup. 1928.) A surety company went on the bond furnished by a
bank to secure repayment on demand of the deposits of a county treasurer
up to a specified amount, and, as part consideration for executing the bond,
took the bank's agreement to indemnify it for any liability it might there-
by sustain or incur. The bank became insolvent while holding deposits
of the treasurer exceeding the amount of the bond, and the surety, having
paid that amount, sought to participate pro rata with him and his surety
in the distribution of surplus assets of the bank, basing its claim on the
indemnity agreement. Held—

1. That a former judgment denying the surety the right to be subrogated
to the creditor's claim and remedies against the debtor until the creditor
had been paid in full, did not bar the surety's claim under the indemnity
agreement.

2. That the indemnity claim should not be allowed. A surety for part
of an indebtedness does not, through the expedient of taking a separate
indemnity agreement from the debtor, equip himself to compete with the
secured creditor in the distribution of the debtor's assets when the debtor
becomes insolvent and the surety's obligation has been paid (18 F. (2d)
707, reversed). (Jenkins, Receiver, et al. v. National Surety Co., 277 U. S.
258.) /

STATE NOT ENTITLED TO PRIORITY UNDER COMMON LAW

Appeal and error—State, suing insolvent bank's receiver on trust theory, can not on
appeal claim right of preference in distribution.

(U. S. C. C. A. 1928.) Where State sues receiver of insolvent bank on trust
theory, it is not entitled to claim on appeal right to preference in dis-
tribution. State of South Dakota v. Fiman, 29 Fed. Rep. (2d series)
770 affirmed. (Fiman et al. v. State of South Dakota, 29 Fed. Rep. (2d
series) 776.)

Statutes governing national banks held superior to claimed right of State of South
Dakota to preference in payment of debts due it, owing to adoption of common
law.

(U. S. C. C. A. 1928.) State of South Dakota, having adopted common
law of England, is entitled to priority of payment of all debts due it out
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of debtor's property as general rule; but national bank act (12 U. S. C.
A. sees. 21-200) constitutes complete code of laws for organization, con-
trol, and dissolution of national banks, and is necessarily superior to claimed
right of State to preference by reason of common law. (Ib.)

DEPOSIT OF PUBLIC MONEY EXCEEDING STATUTORY LIMIT IS A TRUST FUND

Deposits of public money exceeding statutory limit, made by bank president as agent
of State, held trust funds belonging to State. (Laws S. Dak., 1917, ch. 333.)

(U. S. C. C. A. 1928.) Where president of national bank, as agent of State,
deposited State funds in bank exceeding limit prescribed by statute
(Laws S. Dak., 1917, ch. 333), funds so deposited held to be trust funds
belonging to State, notwithstanding bank acted illegally for long period
of time, with knowledge of State officials. (Ib.)

State, showing deposits in insolvent bank were held in trust, must show receiver has
fund in which deposit is included.

(U. S. C. C. A. 1928.) Where it was shown that bank held certain deposits
of State money in trust, State, to regain its funds, must show that receiver
of bank as such has in his hands common fund in which such deposit is
included. (Ib.)

Showing that bank receiver has common fund, in which trust fiend is included,
raises presumption that bank in expending funds did not use trust fund, and makes
prima facie case for claimant.

(U. S. C. C. A. 1928.) Showing that bank held certain deposits in trust,
and that receiver has common fund in his hands, in which deposit is in-
cluded, raises presumption that bank in expending funds expended its
own and not trust fund, and therefore prima facie showing is made, enti-
tling claimant to preference, unless overcome by proof of receiver. (Ib.)

Where trust funds hdd by bank are traced into certain fund, entire fund becomes
one for payment of trust.

(U. S. C. C. A. 1928.) Where insolvent bank held deposits of State money
exceeding statutory limit as trust fund, State having traced such funds
into certain fund or property, the entire fund or property becomes one
for payment of trust. (Ib.)

Confusion of goods—Where wrongdoer knowingly mingles property with property
of another, such other may claim whole mass or follow its proceeds.

(U. S. C. C. A. 1928.) General rule is that, where wrongdoer knowingly
mingles property of another with his own in such manner that it becomes
indistinguishable, true owner may claim whole mass, or, if it has been
disposed of, may follow it or its proceeds as long as he can trace them,
for purpose of fastening equitable lien on property of which he has been
dispossessed. (Ib.)

Trusts—Commingling of trust funds in particular fund creates equitable lien on
entire fund in favor of cestui.

(U. S. C. C. A. 1928.) Where it was shown that trust funds held by bank
were commingled in particular fund, equitable lien arose in favor of cestui
que trust on entire fund. (Ib.)

State's general deposit of trust fund, having been reduced to amount in vault when
bank closed, must be considered part of general fund on which State had lien.

(U. S. C. C. A 1928.) Where State made deposit in national bank of funds
exceeding statutory limit which were held in trust, but which went into
general account, such general deposit and fund, having been reduced to
amount of cash in vault at time of closing bank, must, in absence of con-
trary proof, be considered part of general fund on which State had lien.
(Ib.)

National bank receiver takes assets in trust for creditors subject to defenses available
against bank.

(U. S. C. C. A. 1928.) Receiver of insolvent national bank stands in place
of bank, taking assets in trust for creditors subject to claims and defenses
that might have been interposed against insolvent corporation- (Ib.)
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State, claiming bank held funds in trust, may trace funds into accounts of correspond-
ent banks and treat them as separate accounts from general cash assets of bank.

(U. S. C. C. A. 1928.) Where State claimed as against receiver of national
bank that deposits exceeding statutory limit were held as trust funds, it
may be permitted to trace its funds into accounts of correspondent banks,
and treat them as separate accounts from general cash assets of bank.
(Ib.)

Estoppel—State held not estopped by unauthorized acts of officers from claiming
unlawful deposits were trust fund.

(U. S. C. C. A. 1928.) State held not estopped by unauthorized or fraudu-
lent acts of its officers from claiming that deposits of State money in
insolvent bank exceeding statutory limit were held in trust. (Ib.)

State's prior right to unlawful deposits in insolvent bank held not defeated on ground
•allowance would be inequitable and unjust to creditors and depositors.

(U. S. C. C. A. 1928.) State's prior right to funds in insolvent bank, which
had been deposited unlawfully and were held in trust, held not defeated
on ground that allowance would be inequitable and unjust to creditors
and depositors of bank, since creditors can not complain if that is returned
to State to which neither bank nor receiver ever had any just title. (Ib.)

One claiming bank held trust fund must show fund increased bank's present assets
and may be taken without impairing creditors' rights.

(U. S. C. C. A. 1928.) One of the prime requisites of right to follow and
regain trust funds is showing that trust fund has increased present assets
of bank, and that it may be taken therefrom without impairing rights of
creditors. (Ib.)

BANK'S TRANSFER OF ASSETS TO SECURE SURETIES

Bank's transfer of assets to trustee to secure sureties on bonds executed by bank held
invalid where made in contemplation of insolvency. (National banking act,
sec. 52 (12 U. S. C. A., sec. 91).)

(U. S. C. C. A. 1928.) National bank's transfer of notes to trustee to
secure sureties on bonds of bank for city, county, and school district
deposits, made in contemplation of insolvency and with view to prevent
the application of the bank's assets in the manner prescribed by statute,
held invalid, under national banking act, section 52 (12 U. S. C. A., sec. 91),
requiring trustee to account to bank's receiver for all of bank's assets
received by him under trust agreement, under 12 U. S. C. A., sections 193,
194. (Parks et al. v. Knapp, 29 Fed. Rep. (2d series) 547.)

ACTIONS AGAINST SHAREHOLDERS AGENT

Director, unlawfully purchasing stock for bank, could not recover against innocent
shareholders purchase price from assets remaining after creditors were paid.

(U. S. D. C. 1928.) Where bank director, together with other officials, pur-
chased certain stock for the bank, in violation of law, forbidding bank to
purchase and hold its own shares, he was not entitled as against innocent
shareholders to recover from remaining assets the amount advanced by
him as purchase price of shares standing in his name after insolvency of
bank, notwithstanding the purpose of making purchase of stock was to-
get rid of president and liability of bank for payment of his salary. (Rust
v. MacLaren, 29 Fed. Rep. (2d series) 288.)

INSOLVENT JOINT STOCK LAND BANK

Judgment—Decision in prior case, involving same questions and subject matter
and substantially same parties, is not technically res judicata, where dismissal was
without prejudice.

(U. S. C. C. A. 1929.) Decision of Circuit Court of Appeals in prior case,
involving same subject matter and questions and substantially the same
parties, is res judicata; but where court modified its affirmance, by pro-
viding that dismissal was to be without prejudice, such decision can not
technically be regarded as res judicata. (Krauthoff v. Kansas City Joint
Stock Land Bank of Kansas City, Mo. et al, 31 Fed. Rep. (2d series) 75.)
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Receiver of joint-stock land bank, appointed under Federal farm loan act, has power
to assess stockholders. (12 U. S. C. A., sees. 192, 961, 963.)

(U. S. C. C. A. 1929.) Receiver appointed for joint-stock land bank by
Federal Farm Loan Board, pursuant to Federal farm loan act (12 U. S.
C. A., sees. 961,963), has power to make assessment against stockholders
similar to power of comptroller, under national banking act (12U.S.C.A.,
sec. 192), to make assessments against stockholders of bank. (Ib.)

Receiver of joint-stock land bank has right to possession of assets pledged for payment
of bonds, though debt for which assets were pledged has not been paid. (Federal
farm loan act, sec. 29; 12 U. S. C. A., sec-961.)

(U. S. C. C. A. 1929.) Receiver appointed for joint-stock land bank, under
Federal farm loan act, section 29, 12 U. S. C. A., section 961, has right to
possession and control of assets which are pledged to the payment of farm
loan bond, even prior to time when debt for which such assets were
pledged has been paid. (Ib.)

One purchasing bonds after appointment of receiver for joint-stock land bank can not
question appointment or seek appointment of court receiver.

(U. S. C. C. A. 1929.) Plaintiff, purchasing farm loan bonds after Federal
Farm Loan Board had appointed receiver for joint-stock land bank for
sole purpose of bringing lawsuits and attracting legal business, is in no
position to question appointment of such receiver, or seek the appoint-
ment of a receiver by the court. (Ib.)

INSOLVENT STATE BANK

Bank commissioner of Oklahoma, in taking over assets of failed bank, took them
subject to rights of creditors.

(U. S. D. C. 1929.) Bank commissioner of Oklahoma, in taking over assets
of a failed bank, occupies position analogous to that of receiver or trustee
in bankruptcy for benefit of creditors of bank, and takes the assets subject
to rights of its creditors. (United States Fidelity & Guaranty Co. v.
Ottawa County Nat. Bank, 32 Fed. Rep. (2d series) 368.)

Surety, paying claim of United States against failed bank, was entitled to priority
as to assets transferred to another bank assuming liabilities to unsecured depositors.
(81 U. S. C. A., sees. 191, 198).

(U. S. D. C. 1929.) Under Revised Statutes, sections 3466, 3468 (31 U. S.
C. A., sees. 191, 193), charging assets of insolvent principal with payment
of claim of United States and granting priority therefor, surety having
paid sums due United States by failed bank, was entitled to priority as
against assets transferred by State banking commissioner to another bank
in consideration of its assumption of the liabilities of failed bank to its
unsecured depositors, regardless of liability of banking commissioner to
the United States, under Revised Statutes, section 3467 (31 U. S. C. A.,
sec. 192). (Ib.)

Surety, paying claim due United States, was entitled to pursue assets of failed bank
on theory of trust. (31 U. S. C. A., sees. 191, 193.)

(U. S. D. C. 1929.) Surety, having paid claim due United States by failed
bank and becoming entitled to priority by virtue of Revised Statutes,
sections 3466, 3468 (31 U. S. C. A., sees. 191, 193), was entitled to
pursue assets of failed bank on the theory of a trust. (Ib.)

Trusts—Persons coming into possession of trust property with notice of trust are
considered as trustee.

(U. S. D. C. 1929.) All persons coming into possession of trust property
with notice of trust will be considered as trustee, and bound with respect
to special property to execution of trust. (Ib.)

Surety, paying deposit of county treasurer, was entitled only to share pro rata in
assets of failed bank with unsecured depositors.

(U. S. D. C. 1929.) Surety, paying deposit of county treasurer in failed
bank, was entitled only to share pro rata in assets of failed bank with
unsecured depositors. (Ib.)
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INSOLVENT PRIVATE BANK

Principal and surety—Where bankrupt partnership bank executed bond, individual
partners who obligated themselves personally and secured nonmember cosureties
owed obligation of indemnity to such nonmember sureties, and were not entitled
to contribution against them.

(U. S. D. C. 1929.) Where bankrupt partnership bank composed of many
individuals executed bond to public officials signed by partnership, and,
in addition, individual partners obligated themselves personally to pay
bonds and secured cosureties, nonmembers having no primary obligation
for debt, individual partners owed obligation of indemnity to nonmember
sureties, and were not entitled to contribution against them, regardless
of whether individual partners be called sureties or principals, since,
independent of subrogation arising as to principals, partners signing bonds
are debtors to nonmembers' sureties. (In re J. H. P. Davis & Co,, 30
Fed. Rep. (2d series), 937.)

INTEREST AND USURY

Usury—"Usury" is interest in excess of legal rate.
(U. S. C. C. A. 1929.) "Usury7' is interest in excess of legal rate charged to

a borrower for the use of money. (Medical Arts Building Co. v. Southern
Finance & Development Co. et al., 29 Fed. Rep. (2d series), 969.)

Usury—Essential requirement in regard to usury is that broker's compensation
must come wholly from borrower.

(U. S. C. C. A. 1929.) An essential requirement in determining whether
there is usury is that compensation of broker in effecting the transaction
must come wholly from the borrower, and not from the lender. (Ib.)

Usury—Usury generally requires intent to exact more than legal maximum for use
of money.

(U. S. C. C. A. 1929.) In order to constitute usury, there generally must
exist an intent to exact more than the legal maximum for use of money.
(Ib.)

Usury—Usury is special defense, and one urging it has burden of proof.
(U. S. C. C. A. 1929.) Usury is a special defense, and the burden is cast

upon one urging it to prove plea of usury after prima facie case is made by
introduction of instrument. (Ib.)

Usury—Facts necessary to constitute usury must be established by preponderance of
evidence.

(U. S. C. C. A. 1929.) It is incumbent on one urging defense of usury to
establish the facts necessary to constitute usury by a preponderance of
the evidence. (Ib.)

Usury—Sale of second bond issue at discount held not to constitute loan at usurious
interest.

(U. S. C. C. A. 1929.) Sale of second bond issue at discount, in accordance
with agreement to that effect with broker effecting sale thereof, held not
to constitute a loan at usurious interest, in view of evidence establishing
that there was no intention to evade usury laws by carrying out transac-
tion in such manner. (Ib.)

Usury—Burden to make out usury is on party asserti?ig it.
(U. S. D. C. 1929.) Burden to make out usury is strongly upon the party

asserting it. (In re Mansfield Steel Corporation, 30 Fed. Rep. (2d series),
832.)

Usury—fourt must not decree forfeiture for usury, where transaction is susceptible
of an innocent construction.

(U. S. D. C. 1929.) Where transaction is susceptible of an innocent con-
struction and can only be held usurious by wresting it from relation to
other facts or by imputing to the facts a meaning which they can not
reasonably bear, court must not decree a forfeiture, but uphold contract.
(Ib.)
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Usury—Test of usury is whether performance of contract will result in greater return
to lender than lawfully allowed and was such result intended.

(U. S. D. C. 1929.) Test of usurious contract is, Will its performance
result in producing to lender a greater return for the use of the amount
loaned than is allowed by law, and was that result intended? (Ib.) ,

Usury—Expenses incident to making loan is not compensation for use of money
loaned as regards claim of usury.

(U. S. D. C. 1929.) Expenses incident to making loan and furnishing
lender satisfactory security for its repayment can not be considered com-
pensation for use of money loaned as regards claim of usury. (Ib.)

Usury—Transaction for loans in Canadian money then subject to discount and
receipt therefor of promissory notes payable in United States held not to result
in usury, where maximum state rate of interest was charged (Comp. Laws Mich.
1915, sees. 5997, 5998).

(U. S. D. C. 1929.) Transaction whereby lender made loans in Canadian
money which at time was at a discount in United States, but legal tender
at par for payment of debts in Canada, and who received therefor promis-
sory notes payable in United States, held not shown to result in usurious
interest in violation of Compiled Laws of Michigan, 1915, sections 5997,
5998, where maximum rate of interest permitted thereby was charged.
(Ib.)

Usury—In suit to recover penalty, claims for interest paid more than one year
previous were barred, and plaintiffs could not avoid bar by pleading later discovery
of usury (St. CaL, 1919, p. 83).

(U. S. D. C. 1928.) In suit to recover treble interest for usury, under
Statutes of California, 1919, page 83, claims for interest paid prior to one
year before filing bill were barred, and plaintiffs could not avoid bar by
pleading later discovery of usury, since statutory period is not, strictly
speaking, a statute of limitation. (Kurzman et al. v. Commercial Credit
Co., 33 "Fed. Rep. (2d series), 358.)

Usury—Statutory period within which action to recover penalty for usury may be
brought is not affected by rules as to tolling (St. CaL, 1919, p. 83).

(U. S. D. C. 1928.) Statutory period of one year within which action for
recovery of treble interest for usur}^ may be brought, under Statutes of
California, 1919, page 83, is not, strictly speaking, a statute of limitations,
but creates cause of action for certain period, extinguishing it absolutely
at the end of the period, and statute is not affected by general rules as to
tolling of statute of limitations. (Ib.)

JURISDICTION
CEOSS REFEBENCES:

B K A N C H BANKS— Pag©
BRANCH BANKS IN UNITED STATES 157

Suit brought by Federal Intermediate Credit Bank to collect promissory notes is a
suit arising under the laws of the United States.

(U. S. Sup. 1928.) A suit to collect promissory notes exceeding the juris-
dictional amount, brought by a Federal intermediate credit bank char-
tered under the act of March 4, 1923, is, because of the plaintiff's Federal
incorporation, a suit arising under the laws of the United States and within
the jurisdiction of the district court under Judicial Code, section 24 (1).
(Federal Intermediate Credit Bank of Columbia, S. C, v. Mitchell et al.,
277 U. S., 213.)

Jurisdiction not affected by act of February 13, 1925, as all stock in bank is owned
b"i the United States.

(U. S. Sup. 1928.) Such jurisdiction is not affected by section 12, act of
February 13, 1925, since ownership by the United States of all of the
plaintiff's capital stock brings the case within the proviso of that section,
(Ib.)
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United States district courts have jurisdiction of suits brought by or against corpora-
tions under an act of Congress.

(U. S. Sup. 1928.) Section 201 (c) of the act of March 4, 1923, supra, in the
provision that each such bank "for purposes of jurisdiction shall be
deemed a citizen of the State where it is located," governs the places where
suit may be brought against such banks, but is in nowise inconsistent with
the general rule that district courts have jurisdiction of suits brought by
or against corporations organized under an act of Congress on the ground
that they are controversies arising under Federal law. (Hermann v.
Edwards, 238 U. S. 107, distinguished.)

In the absence of enactments plainly expressing that purpose, Congress
will not be held to have intended to restrict that jurisdiction. (21 F.,
2d, 51, reversed.) (Ib.)

Action against national bank must be brought in place tvhere its bank is "located"
(12 II. S. C. A. sec. 9Jh)

(City Court of N. Y. 1929.) Under 12 U. S. C. A., section 94, providing
that actions against national banks may be had in any district court of
United States within district in which bank may be established, or in State
court in county or city in which bank is located having jurisdiction in
similar cases, action against a national bank must be brought in the place
where its bank is "located," which is the place specified in its organization
certificate. (Raiola v. Los Angeles First National Trust & Savings Bank,
233 N. Y. S., 301.)

Courts—Decisions of Federal courts construing Federal statute are controlling on
State courts.

(City Court of N. Y. 1929.) The decisions of Federal courts construing
Federal statute are controlling on State courts, where meaning of Federal
statute is to be ascertained. (Ib.)

LOANS

Drains—Bank, making loan to drainage district, acquired rights of lender, though
transaction was evidenced by instrument other than note (Comp. Gen. Laws, Fla.,
1927, sec. 1460).

(U. S. C. C. A. 1929.) Bank, loaning money to drainage district, acquired
rights of lender intended to be conferred by Compiled General Laws,
Florida, 1927, section 1460, though transaction was represented by district's
indorsement and transfer of certificate of deposit to bank, instead of by
execution of notes. (Hemphill v. Florida National Bank of Jacksonville
et al., 30 Fed. Rep. (2d series), 892.)

Bank loaning money to drainage district to meet its interest payments due bond-
holders, could, as against bondholders, apply on indebtedness district's deposit,
representing taxes levied (Comp. Gen. Laws, Fla., 1927, sec. 1^60.)

(U. S. C. C. A. 1929.) Bank, loaning money to drainage district, to be used
with other funds to make up required amount of interest on district's
bonds, and to be repaid from incoming taxes levied by district, held
entitled, as against bondholders, under-Compiled General Laws, Florida,
1927, section 1460, to apply on indebtedness deposit to credit of district,
representing money derived from taxes levied for payment of district's
obligations. (Ib.)

NEGOTIABLE PAPER

Bills and notes—Purchaser for value of negotiable jpaper transferable by delivery takes
good title, notwithstanding previous theft or fraud of vendor.

(U. S. C. C. A. 1929.) Purchaser for value of negotiable paper transferable
by delivery, properly indorsed, takes good title thereto, even though paper
has been stolen, or vendor thereof acted fraudulently in connection with
the sale. (Pridgen v. Baugh & Sons Co., 30 Fed. Rep. (2d series), 353.)
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Bonds—Creditor to whom bank delivered negotiable bonds, with instructions for
payment of draft from proceeds, took bonds as purchaser in due course, where
notice of defect was not shown.

(U. S. C. C. A. 1929.) Creditor of bank to whom bank turned over plain-
tiff's bonds with instructions to sell them and pay draft out of proceeds of
sale, remitting remainder to bank, was bona fide purchaser for value in
due course of bonds, where there was no showing that creditor took with
notice of defect in bank's title. (Ib.)

Bonds—Owner of bonds, which bank delivered to creditor for payment of debt, had
burden to show that creditor took with notice.

(U. S. C. C. A. 1929.) Owner of bonds deposited in bank for safekeeping,
and delivered by bank to its creditor for sale, and payment of draft with
the proceeds, had burden of proof to show that creditor of bank acted in
bad faith, or had notice of defect in bank's title, and creditor was not re-
quired to show that it was purchaser for value. (Ib.)

Bonds—Creditor of bank, sued by owner of bonds which creditor received from
bank for application on draft, was not required to prove debt was vjorth amount of
bonds transferred.

(U. S. C. C. A. 1929.) Creditor of bank, taking bonds deposited by
plaintiff, for sale thereof and application of proceeds for payment of draft,
held not to have burden to show that debt on account of which proceeds
were applied was actually or reasonably worth amount of bonds or proceeds
therefrom, in suit by owner of bonds. (Ib.)

Bonds—Preexisting debt held valuable consideration for transfer of negotiable bonds
(negotiable instruments act; C. S. N. C. sec. 3005).

(U. S. C. C. A. 1929.) Preexisting indebtedness held to constitute valuable
consideration for transfer of negotiable bonds, so as to make purchaser
thereof holder in due course, under negotiable instruments act (C. S.
N. C. sec. 3005.) (Ib).

Bills and notes—Drawer's blank indorsement of draft gave collecting bank no right
to sue drawee before acceptance.

(U. S. C. C. A. 1929.) Drawer's indorsement in blank of draft delivered to
bank for collection gave latter no right of action against drawee prior to
acceptance thereof. (In re J. H. Jackson Co. (Inc.); ex parte Whiton;
33 Fed. Rep. (2d series), 81.)

Bankruptcy—Letter of hypothecation gave bank no right in draft before drawer's
adjudication in bankruptcy, where not then accepted.

(U. S. C. C. A. 1929.) Where draft, indorsed in blank by drawer and
delivered to bank for collection, had not been accepted by drawee at time
of drawer's adjudication in bankruptcy, drawer's letter hypothecating
all drafts, checks, etc., received by bank from drawer as security for
latter's obligations to bank, gave latter no right in draft prior to such
adjudication. (Ib.)

Letter pledging bills of lading, received by bank from depositor, as security for latter's
obligations, was valid and affected all future transactions in reliance thereon.

(U. S. C. C. A. 1929.) Letter of hypothecation, pledging bills of lading
"now or hereafter received" by bank from or for depositor as security for
all of latter's obligations to bank, was valid and affected all future transac-
tions between bank and depositor in reliance thereon. (Ib.)

Bankruptcy—That transfer of bill of lading to bank as security might work pref-
erence was immaterial, unless bank had reasonable cause to believe transferor
insolvent. (Bankr. act, sec. 60 (b), 11 U. S. C. A., sec. 96 (&).)

(U. S. C. C. A. 1929.) That transfer of bill of lading to bank as security for
all of transferor's obligations thereto might operate as preference in
favor of antecedent claim, contrary to bankruptcy act, section 60 (b),
11 U. S. C. A. section 96 (b) by reason of transferor's insolvency, was im-
material, unless bank had reasonable cause to believe at time of transfer
that transferor was insolvent. (Ib.)
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Bankruptcy—Vendor's lien on goods covered by bill of lading transferred to bank
held not affected by transferor's subsequent adjudication in bankruptcy.

(U. S. C. C. A. 1929.) Adjudication in bankruptcy did not affect vendor's
lie'TJj- held by bank as security for bankrupt's obligations to it under agree-
ment of hypothecation, pursuant to which bill of lading covering goods
subject to lien was transferred to bank before filing of petition; bank hav-
ing right to hold draft, to which bill was attached, turn over goods to
drawee on payment thereof, surrender bill of lading, and hold proceeds
as security. "(Ib.)

Bills and notes—Evidence established thai note sued on was given for accommoda-
tion of another, and not for bank, whose receiver could recover thereon.

(U. S. C. C. A. 1929.) Evidence that L was indebted to bank in an amount
of above the legal limit, and that bank in attempt to reduce such in-
debtedness sold some of L's notes to defendant, and that defendant in
negotiating loan from bank turned back L's note to bank and gave his
note payable to bank for excess over limit of L's indebtedness, which
thereupon entered on its books, as bills receivable, notes given by L and
note of defendant, held to establish that defendant's note was given for
the accommodation of L, and not for the bank, which in suit by its
receiver could recover thereon. (Fenno v. Schulenberg, 32 Fed. Rep. (2d
series), 168.)

Bills and notes—To whom maker of paper loaned his credit is always question of fact.
(U. S. C. C. A. 1929.) It is always a question of fact, to whom did the

maker of paper loan his credit? (Ib.)
Bills and notes—Defense of accommodation is available only against party ac-

commodated.
(U. S. C. C. A. 1929.) Defense of accommodation is only available as

against the party accommodated, the one to whom the credit is loaned.
db.)

Bills and notes—Knowledge of bank suing on note that it was given for accommoda-
tion of another held no defense.

(U. S. C. C. A. 1929.) Where all facts connected with transaction were fully
known to maker executing note for accommodation of another, knowl-
edge of bank suing on note of character of transaction constituted no
defense. (Ib.)

Bills and notes—Note executed to bank for accommodation of another held supported
by consideration.

(U. S. C. C. A. 1929.) Note executed by maker to bank for the accom-
modation of another held supported by consideration, where bank would
not have taken up note of such other held by maker and included in
settlement with such other if maker had not given to bank note executed
for accommodation of such other. (Ib.)

Bills and notes—Bank crediting payee with amount of draft checked out before
bank received notice of defect in payee's title held uholder for value in due course"
(Rev. Gen. St., Fla., 1920, sees. 4698, 4732).

(TL S. C. C. A. 1929.) Where draft, indorsed by payee, "Pay any
bank, banker, or trust company, or order," was forwarded to plaintiff
bank with request for immediate credit, and on such credit being given
amount of draft was withdrawn by payee's checks before notice of any
defect in payee's title was received by plaintiff held, that plaintiff was
"holder for value in due course," though amount so credited to payee
was subject to be charged back to it in case of dishonor, under Revised
General Statutes, Florida, 1920, sections 4698, 4732, notwithstanding
words "Cash item. Present and collect," on draft. (American Fruit
Growers (Inc.), v. Chase Nat. Bank of City of New York, 30 Fed. Eep.
(2d series), 936.)

Contracts—One for tvhose benefit contract is made may sue thereon in assumpsit
in his own name.

(U. S. C. C. A. 1929.) Person for whose benefit a contract is made may sue
thereon in assumpsit in his own name, although the engagement is not
directly to or with him. (Millett v. Omaha Nat. Bank, 30 Fed. Rep.
(2d series), 665.)
79003°-

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1929



184 REPORT OF THE COMPTROLLER OF THE CURRENCY

Money received—Assumpsit lies where one person has received money or its equiva-
lent, which in equity and good conscience belongs to another.

(U. S. C. C. A. 1929.) Action of assumpsit lies where one person has received
money, or its equivalent, under such circumstances that in e ^ i t y and
good conscience he ought not to retain it but should pay it over to another,
db.)

Assignments—Assignee of note held entitled to recover as against assignor's agent
payments made by maker to agent before note's maturity.

(U. S. C. C. A. 1929.) Bank as assignee of note held entitled to recover as
against another bank, as assignor's agent, to which maker made payments
on note before maturity, amount of such payments, under rule that person
for whose benefit contract is made may recover in his own name where
money or its equivalent in equity and good conscience belongs to him.
(Ib.)

Set-off and counterclaim—Claim of assignee of note against insolvent bank, as
assignor's agent, for payments made thereon, held proper subject of set-off in suit
by receiver of insolvent bank to recover deposit.

(U. S. C. C. A. 1929.) Claim of assignee of note for payments received on
note by insolvent bank as agent of assignor held proper subject of set-off,
in suit by bank's receiver to recover sum on deposit with assignee bank,
since set-off could be interposed either in law or in equity. (Ib.)

Bills and notes—Whether note was sold or paid held question of fact, depending on
intent, in suit to compel transferor to indorse note. (Burns' Ann. St. Ind. 1914,
sec. 9089wl.)

(U. S. C. C. A. 1929.) Whether holder of note, transferring it without
indorsement, received payment from plaintiff as purchase price of note,
or as payment and discharge of same, held a question of fact, depending
on intention of parties, and particularly on intention of transferor, in
suit to require him, under Burns' Annotated Statutes, Indiana, 1914,
section 9089wl, to indorse note. (Lowish v. First National Bank of
Marietta, Ohio, 31 Fed. Rep. (2d series), 408.)

Bills and notes—In suit to compel transferor to indorse note, evidence held to war-
rant finding that plaintiff paid, but did not purchase, note (Burns' Ann, St. Ind.
1914, sec. 9089wl.)

(U. S. C. C. A. 1929.) In suit to compel transferor of note to indorse same,
under Burns' Annotated Statutes, Indiana, 1914, section 9089wl, evi-
dence held to warrant finding that plaintiff had paid money to defendant
as payment of obligation evidenced bv note, and not as purchase price.

ab)
Appeal and error—Error can not be predicated on dismissal of bill, without per-

mitting rebuttal evidence, where record does not show character of rebuttal to be
offered.

(U. S. C. C. A. 1929.) Error can not be predicated on the dismissal of
plaintiff's bill before close of defendant's evidence, without permitting
him to offer evidence in rebuttal, where the record does not indicate
what, if any, material rebuttal evidence would have been available, had
the case been reopened. (Ib.)

Bills and notes—Evidence held to shoio lack of delivery. (Negotiable instruments
act, Ohio, sec. 16.)

(U. S. C. C. A. 1929.) In action against estate of deceased maker of note
by alleged accommodation indorser, to recover sum alleged to have been
paid on note by plaintiff, evidence held to show that as between immediate
parties, maker and plaintiff, there never was a delivery of the note within
meaning of negotiable instruments act, Ohio, sec. 16 (Gen. Code, Ohio,
sec. 8121), for purpose of giving effect to it as a negotiable instrument,
and hence verdict was properlv directed for the defendant. (Gill v. Smith
31 Fed. Rep. (2d series) 396.)"
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Bills and notes—In action against maker by alleged accommodation indorser, ver-
dict held properly directed for defendant on ground that plaintiff never paid note as
accommodation indorser.

(U. S. C. C. A. 1929.) In action against estate of deceased maker of note
by alleged accommodation indorser, to recover money alleged to have
been paid by plaintiff in satisfaction of judgment on such note, evidence
held to show that plaintiff never paid any money as accommodation
indorser, and hence verdict was properly directed for defendant. (Ib.)

Judgment—Record in another case, to which plaintiff ivas stranger, not tending
to show payment by plaintiff in satisfaction of judgment on note, held properly
excluded,

(U. S. C. C. A. 1929.) In action against estate of deceased maker by
alleged accommodation indorser, to recover money alleged to have been
paid by plaintiff in satisfaction of judgment on note, record of court
in another case, offered by plaintiff to show payment by him in satisfaction
of judgment on note, held properly excluded, where plaintiff was not party
to such suit, and there was nothing in record to indicate that payment
was made out of any fund in which plaintiff had interest. (Ib.)

Evidence—Refusal to permit plaintiff to state whether he paid part of judgment
held proper, where question was for court under the particular facts.

(U. S. C. C. A. 1929.) In action against estate of deceased maker by
alleged accommodation indorser, to recover sum alleged to have been paid
in satisfaction of judgment on note, refusal to permit plaintiff to answer
question whether he paid part of judgment on note was proper, wrhere
question whether receipt of money by judgment creditor under the
particular facts constituted payment was matter to be determined by the
court. (Ib.)

Bills and notes—Payee's failure to escrow, for payment of note, land acquired
under foreclosure, was at most breach of contract not relieving of liability.

(U. S. C. C. A. 1929.) Where payee of note agreed that it would, on obtain-
ing title to certain land through foreclosure of mortgages, escrow such land
as security for payment of note subject to any interest it might have therein
on account of mortgages and costs and expenses of foreclosures, its failure to
fulfill such agreement did not raise "estoppel, "bu t was at most breach'of
contract which would not relieve makers from liability on notes. (Burling-
ton Savings Bank of Burlington, Vt., v, Rockwell et al., 31 Fed. Rep. (2d
series), 27.)

"Estoppel" arises where one induces another to believe certain facts and the other
acts thereon to his prejudice.

(TJ. S. C. C. A. 1929.) "Estoppel" arises where one by his conduct induces
another to believe the existence of certain state of facts and the other acts
thereon to his prejudice, in which case former is estopped as against latter
to deny that such state of facts existed. (Ib.)

Specific performance—Uncertain but partly executed contract by payee of note
to escrow certain land as security for payment should be enforced as far as possible.

(U. S. C. C. A. 1929.) Contract by payee of note that, as soon as it obtained
title to certain lands through foreclosure of mortgages, it would escrow such
lands as security for payment of note subject to its own interest therein,
though manifestly uncertain and probably not enforceable as executory
agreement, should be enforced as far as possible, in view of part execution
by parties. (Ib.)

Equity should require payee of note to perform agreement to escrow lands acquired in
foreclosure to secure payment of note.

(U. S. C. C. A. 1929.) Where payee of note failed to fulfill agreement
to escrow certain lands as security for payment subject to its own interests
in land, which was acquired by foreclosure of mortgages and invoked
aid of equity, court should require it to do equity by complying with
agreement and should order accounting. (Ib.)
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OFFICERS
CROSS REFEKENCES:

DEPOSITS—
ISSUANCE OF CERTIFICATE OF DEPOSIT BY CASHIER WITHOUT PAGE

AUTHORITY 166

REPRESENTATION OF BANK BY OFFICERS

Bank was liable where officer participated in scheme to defraud depositor, though
bank did not profit,

(U. S. C. C. A. 1929.) Bank was liable where vice president participated in
scheme to defraud depositor in violation of bank's duty to receive and keep
depositor's money faithfully for his benefit, even though bank did not
profit on transaction. (National City Bank v. Carter 31 Fed. Rep.
(2d series) 25.)

Bank was liable though officer participating in scheme to defraud depositor acquired
knowledge thereof for private purposes.

(U. S. C. C. A. 1929.) Bank was liable where vice president participated
in scheme to defraud depositor in violation of bank's duty to receive
and keep depositor's money faithfully for his benefit, even though vice
president acquired his knowledge of scheme in course of conversations
with disreputable persons for his private purposes. (Ib.)

Depositor could recover from bank whose officer participated in scheme to defraud him,
where depositor's imaginary illegal transaction, wherein he supposedly permitted
another to speculate in his name, was completed before bank's participation.

(U. S. C. C. A. 1929.) Depositor was not precluded from recovering against
bank whose vice president participated in scheme to defraud depositor
under doctrine "ex dolo malo non oritur actio," where any improper
subjective mental state on depositor's part was implanted there by fraud of
bank's coconspirators, and therefore parties were not in pari delicto, and
depositor's wrong, if any, consisted in imaginary transaction in which
depositor permitted another to speculate in his name, and this transaction
was supposedly completed before bank assisted coconspirators in getting
money from depositor and running off with it. (Ib.)

Agreement of cashier, personally buying stock of bank, to take care of its transfer,
involves no conflict between interests of himself and bank, so as to prevent it binding
bank.

(U. S. C. C. A., 1928.) Even though sale of stock in a bank, transfer of
which its cashier agreed with the seller to take care of, was to him individ-
ually, general rule that corporation's officer can not act for it in a matter
in which he is personally interested, and hence can not bind it by contract
with others in which he has a personal interest, where his and its interests
may conflict, has no application, as no conflict between their interests
could be involved in the transfer of the stock on the books. (Dellert v.
Stallman, 29 Fed. Rep. (2d series), 236.)

Persons who had sent certificates of stock in national bank and power of attorney
properly indorsed to bank for sale, and were paid by bank, held not liable for
subsequent assessment, though transfer was not made on books; "owner." \l2
U. S. C. A., sees. 63, 64.)

(U. S. C. C. A., 1928.) Where persons owning stock in national bank, on
direction of its cashier and his agreement to take care of its transfer,
known by the president, sent the certificates of stock and power of attor-
ney, properly indorsed, to the bank, either for delivery on a sale to the
cashier personally, or to be sold for account of the owners, and bank, on
receipt thereof, paid for it, such persons were not liable for subsequent
assessment by the Comptroller of Currency against them, on the theory
that they were "owners" within the meaning of 12 U. S. C. A., sections
63, 64, though no transfer was made on the books. (Ib.)

Bank, receiving certificates of stock and paying for them without demand for transfer
stamps, held under no less obligation to make transfer on books because of absence
of stamps. {26 U. S. C. A., sec. 901[8].)

(U. S. C. C. A., 1928.) Bank, receiving certificates of stock and power of
attorney properly indorsed, though the certificates did not bear stamps, as
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provided by revenue act of 1924, title 8, Schedule A, paragraph 3 (26
TJ. S. C. A., sec. 901(3)), having paid for the stock without demand for
stamps, was under no less obligation to make the transfer effective and
protect the seller. (Ib.)

OFFICERS, CIVIL LIABILITY OF
Page
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EDGE OF INSOLVENCY 194

DEGREE OF CARE REQUIRED OF DIRECTORS

Intentional violation of national banking laws must be shown, in order to justify
recovery against bank directors. (National bank act; 12 U. S. C. A., sec. 21
et seq.)

(U. S. C. C. A., 1928.) In a suit against bank directors, based solely on a
violation of duty imposed by the national bank act (12 U. S. C. A., sec. 21
et seq.), it is not enough to show a negligent violation of the act, but in
effect an intentional violation must be shown in order to justify recovery.
(Gamble v. Brown et al., 29 Fed. Rep. (2d series), 366.)

National bank directors are required to use degree of care which ordinarily prudent
men would exercise under similar circumstances. {National bank act; 12 U, S,
C. A., sec. 21 et seq.)

(U. S. C. C. A., 1928.) National bank act (12 U. S. C. A., sec. 21 et seq.)
does not relieve directors from common-law duty to be honest and diligent,
and the degree of care required in such respect is that which ordinarily
prudent men would exercise under similar circumstances. (Ib.)

National bank directors are liable for loss resulting because of failure to hold meeting
to ascertain whether notes were transferred to bank.

(U. S. C. C. A., 1928.) Where directors of national bank, by failure to hold
meeting in order to ascertain whether notes had been transferred pursuant
to agreement for purchase of assets of trust company, made it possible for
bank officer personally interested in items transferred to abstract certain
notes therefrom and conceal shortage, they were liable for resulting loss.
(Ib.)

Directors of national bank were liable for loss made possible by neglect in failing to
appoint auditing committee.

(U. S. C. C. A., 1928.) Directors of national bank were liable to the bank
for losses made possible by their neglect in failure to appoint a committee
to examine or audit the affairs of the bank, in accordance with the provi-
sion of by-laws requiring directors to appoint committee to exercise
supervision over business and to examine the affairs of the bank every
three months. (Ib.)

Director of experience both as lavjyer and bank director held negligent, with other
directors, for failure to appoint auditing committee.

(U. S. C. C. A., 1928.) Bank director, having experience both as a lawyer
and director for period of years, and a member of the discount committee
of the bank, held negligent, in common with other members of the board
of directors, for failure to appoint committee to examine or audit affairs
of bank in accordance with requirements of by-laws. (Ib.)

Director, declining to qualify and serve as such, held not liable for negligence of board,
before election of successor, in failing to appoint auditing committee. (12 U. S.
C. A., sec. 71.)

(U. S. C. C. A. 1928.) Bank director, declining to qualify and not serving
as such, or taking any part whatever in activities of board of directors,
held not liable for negligence of board, before his successor was elected, in
failing to appoint committee to audit and examine affairs of bank, not-
withstanding Revised Statutes, section 5145 (12 U. S. C. A., sec. 71), to
effect that bank directors hold office for one year and until successors are
elected and have qualified. (Ib.)
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Bank director, voluntarily remaining in office, though of advanced age, held liable for
board's negligence in failing to appoint auditing committee.

(U. S. C. C. A., 1928.) Bank director, voluntarily remaining in office and
thereby retaining responsibilities to corporation, held liable for negligence
of board in failing to appoint committee to audit and examine affairs of
bank, notwithstanding that infirmities of advancing age made it incon-
venient or difficult for him to perform duties of a director. (Ib.)

Liability as surety or indorser can not be included in determining total liability of
any person to national bank. (12'U. S. C. A., sec. 84-)

(U. S. C. C. A., 1928.) Liabilities incurred as surety or indorser for money
borrowed by another can not be included in determining whether total
liability of such person to national bank exceeded one-tenth of its capital
stock and surplus, in violation of Revised Statutes, section 5200. (12 U. S.
C. A., sec. 84.) (Ib.)

National bank may take note secured by deed of trust as security for loan. (12 U. S.
C. A., sees. 24, 29.)

(U. S. C. C. A., 1928.) Revised Statutes, sections 5136, 5137 (12 U. S. C. A.,
sees. 24, 29), forbidding national bank to hold possession of real estate
under mortgage, do not prohibit the taking of a note secured by deed of
trust as security for loan. (Ib.)

Directors, participating in excessive loan, were liable to bank for resulting loss, irre-
spective of supposed value of security. (12 U. S. C. A. sees. 84, 93.)

(U. S. C. C. A. 1928.) Under Revised Statutes section 5239 (12 U. S. C. A.
sec. 93), directors of national bank, participating in loan in excess of
amount permitted by section 5200 (12 U. S. C. A. sec. 84), were liable to
bank for loss resulting in transaction, irrespective of supposed value of
security at time of making loan. (Ib.)

Directors, failing to exercise ordinary diligence in examining notes transferred in
purchase of assets of trust company, were liable for resulting loss.

(U. S. C. C. A. 1928.) Where directors failed to exercise ordinary dili-
gence in examining notes transferred to bank pursuant to purchase of
assets of trust company, they were responsible for losses occurring by
reason of worthless notes, which ordinarily careful investigation would
have shown to be worthless. (Ib.)

Director, not having knowledge of excessive loan, was not liable for resulting loss.
(12 U. S. C. A. sec. 84.)

(U. S. C. C. A. 1928.) Bank director, without knowledge that loan was in
excess of 10 per cent of capital and surplus of national bank, in violation
of Revised Statutes section 5200 (12 U. S. C. A. sec. 84), was not liable
to bank for resulting loss, in that the law expressly provides that only
those knowingly participating therein are liable. (Ib.)

Directors held responsible for improvident loans during period when there was no
discount committee, as required by by-laws.

(U. S. C. C. A. 1928.) Board of directors held responsible for improvident
loans during period when there was no discount committee, or report of
discounts to board of directors, in accordance with requirements of by-
laws. (Ib.)

Directors were liable for loss through embezzlement and fraud by officer, by reason
of failure to require indemnity bond.

(U. S. C. C. A. 1928.) Bank directors were liable to bank for loss through
embezzlement and fraud of officer thereof, by reason of failure to require
an indemnity bond conditioned on faithful performance of duties as
officer of the bank. (Ib.)

Courts—Federal court in equity case is bound by provisions of equity rule with
regard to amendments as interpreted by Federal courts. (Equity rule 19; 28
U. S.C. A. sec. 724.)

(U. S. C. C. A. 1928.) Federal court In an equity case is bound with regard
to amendments by the provisions of equity rule 19, as interpreted by
Federal courts, rather than by decisions of State supreme court, without
regard to 28 U. S. C. A. section 724, relating to conformity to practice in
State courts. (Ib.)
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Courts—Amendment to billy in order to m,ake pleadings correspond with proof, after
testimony was closed. held properly permitted. (Equity rule 19.)

(U. S. C. C. A. 1928.) Under equity rule 19, amendment of pleadings, to
make them more closely correspond with proof, after the testimony was
closed, held within discretion of court, there being no indication that de-
fendants were taken by surprise or deprived of opportunity to make
defense, (Ib.)

Directors, failing to require bond from officer, were liable for loss by reason of fraudu-
lent conversion of bank's m,oney.

(IJ. S. C. C. A. 1928.) Failure of directors to require indemnity bond from
officer of bank made them liable for loss by reason of fraudulent conver-
sion of bank's money, since, in case surety bond had been required, right
of action would have existed against surety to recover amount converted.
(Ib.)

Directors were liable for failure to exercise due diligence in verifying credits trans-
ferred by trust company on purchase of its assets.

(U. S. C. C. A. 1928.) Where bank directors failed to exercise due dili-
gence in verifying credits offered by trust company after purchasing
assets thereof, they were liable for loss resulting by reason of false credits
accepted in transaction, since ordinary business caution required investi-
gation of nature of assets, and particularly credits offered in exchange for
assumption of liabilities of trust company. (Ib.)

Directors were not liable for loss on note irregularly discounted, but approved by
board of directors within 80 days.

(U. S. C. C. A. 1928.) Where note was discounted without seeking approval
of discount committee or board of directors, but was believed by all par-
ties to be good, and was approved by the board of directors within 30
days after issuance of certificate of deposit therefor, the directors were
not liable for loss by reason of payee's failure, after certificate of deposit
had been assigned to holder in due course. (Ib.)

Agreement between receiver of insolvent bank and certain directors not to sue such
directors did not release other directors from liability for negligence.

(U. S. C. C. A. 1928.) Agreement between receiver of insolvent bank and
certain directors, consisting of a covenant not to sue such directors in
consideration of payment of certain amount, held not to release the other
directors from liability for negligence, on the theory that they were all
liable as joint tort-feasors, since a covenant not to sue one joint tort-
feasor does not amount to a release. (Ib.)

Each director is liable in personal and individual capacity for failure to perform
statutory or common-law duty.

(IT. S. C. C. A. 1928.) Each director of bank is liable in his personal and
individual capacity, and may be sued alone or jointly with other directors,
whether his liability is based on a failure to perform a statutory or a
common-law duty. (Ib.)

Directors are entitled to proportionate credit for certain amounts paid by other
directors under agreement with receiver.

(U. S. C. C. A. 1928.) Where receiver for insolvent bank entered into
agreement with certain directors not to sue them in consideration of their
paying certain amount, other directors are entitled to proportionate credit
against amounts for which they are liable. (Ib.)

Bank directors held liable for interest on amounts found due from date of institution
of suit against them by receiver.

(U. S. C. C. A. 1928.) Where bank directors had learned generally of in-
solvent condition of bank on date they directed it to be closed, but did
not know extent of their liability for negligence, but had ample opportun-
ity for investigation during period of more than 30 months before closing
of bank and institution of suit against them by receiver, they were liable
for interest on amounts found due from date of institution of suit. (Ib.)
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LIABILITY OF DIRECTORS FOR ASSENTING TO EXCESSIVE LOANS

Evidence—Court takes judicial notice of banking situation and method of its con-
duct prior to deflation period commencing in 1920.

(U. S. D. C. 1929.) Court will take judicial notice of banking situation arid
method and manner of its conduct prior to deflation period, which com-
menced about the year 1920. (McRoberts v. Spaulding et al., 32 Fed. Rep.
(2d series) 315.)

Bank directors are not liable for lawful loans made in good faith, though making was
error in judgment. {12 U. S. C. A. sec. 93.)

(U. S. D. C. 1929.) Bank directors are not liable, under Revised Statutes
section 5239 (12 U. S. C. A. sec. 93), for lawful loans made in good faith,
though making thereof was an error in judgment. (Ib.)

Question of improvident loans is what directors, sought to be held liable, think in
making loans, and method and motive controlling their actions. {12 V. S. C. A.
sec. 93.)

(U. S. D. C. 1929.) Question of improvident loans is not what some one
else might think about loan, but what directors, sought to be held liable,
under Revised Statutes section 5239 (12 U. S. C. A. sec. .93), think in
making loans, and method and motive by which they were controlled in
their actions. (Ib.)

Director having no knowledge of excessive loan, and no knowledge of facts putting
him on inquiry, can not be held for resulting loss. {12 U. S. C. A. sees. 8^, 93.)

(U. S. D. C. 1929.) Where bank director has no actual knowledge that loan
is excessive under Revised Statutes section 5200 (12 U. S. C. A. sec. 84),
and has no knowledge of facts which would put him on inquiry, he can
not be held for resultant loss under Revised Statutes section 5239 (12
U. S. C. A. sec. 93). (Ib.)

Directors are not constructively chargeable with knowledge of cashier, to whom busi-
ness has been intrusted by directors who have acted with proper precaution.

(U. S. D. C. 1929.) Bank directors are not constructively chargeable with
knowledge of cashier, to whom business of bank has been intrusted by
directors who have acted with proper precaution. (Ib.)

Absence of improper motive on bank directors' part is no defense to action for viola-
tion of statute relating to excessive loans. {12 U. S. C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Absence of any improper motive, or desire for personal
profit on bank directors' part, is no defense to an action, under Revised
Statutes section 5239 (12 U. S. C. A. sec. 93), for violation of section 5200
(12 U. S. C. A. sec. 84), relating to excessive loans. (Ib.)

Where renewal note is given for amounts already owed, court, in determining bank
directors' liability, should look beyond giving of notes to find out real transaction.
{12 U. S. C. A. sec. 93.)

(U. S. D. C. 1929.) Where several loans are made to an individual, arid
later these notes are taken up and a new note given constituting renewal
for amounts already owed, court in determining liability of bank directors,
under Revised Statutes section 5239 (12 U. S. C. A. sec. 93), should look
beyond giving of notes to find out what was real and true transaction.
(Ib.)

/ / money in bank was misapplied without directors1 knowledge, subsequent "renew-
als" of such paper with interest added were not new loans.

(U. S. D. C. 1929.) Where money in bank is misapplied without knowledge
or approval of directors, subsequent renewals of such paper, upon which
nothing was added but accrued interest, would not amount to new loan
for borrowed money, since "renewal" is not a loan, but is an extension of
time for payment. (Ib.)

Any rediscount purchased by bank upon which borrower was primarily liable is
umoney borrowed73 within statute relating to excessive loans. {12 U. S. C. A.
sec. 84.)

(U. S. D. C. 1929.) Any rediscount purchased by bank, upon which a
borrower was primarily liable, must be considered as money borrowed
within meaning of Revised Statutes section 5200 (12 U. S. C. A. sec. 84),
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relating to excessive loans; phrase '''money borrowed" meaning when the
borrower receives money over which he exercises dominion and which he
expressly or impliedly promises to return. (Ib.)

Bank directors held personally liable to receiver for loans knowingly made in excess
of statutory limit, with interest from date of loans. (12 U. S. C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Where capital stock was $100,000 and surplus was
$100,000, bank directors held personally liable under Revised Statutes
sections 5200, 5239 (12 U. S. C. A. sees. 84, 93), for loans made to borrower
in excess of $20,000, with interest on each item from date loans were
made. (Ib.)

Bank directors held liable for loans exceeding statutory limit made after knowledge
that loans exceeded limit. (12 U. S. C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Bank directors held personally liable under Revised
Statutes section 5239 (12 U. S. C. A. sec. 93), for loans in excess of limit,
under section 5200 (12 U. S. C. A. sec. 84), made after directors had
knowledge that loans to such borrower aggregated more than $20,000,
where capital stock was $100,000 and surplus was $100,000. (Ib.)

Where loans to husband and wife together exceeded limit, but separately did not,
directors were not liable. (12 U. S. C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Where loans to husband and wife together exceeded
limit, under Revised Statutes section 5200 (12 U. S. C. A. sec. 84), of
$20,000, where capital stock was $100,000, and surplus was $100,000, but
loans to each did not exceed $20,000, and loans to wife were made in good
faith upon her security, directors were not personally liable under section
5239 (12 U. S. C. A. sec. 93). (Ib.)

Bank directors having no notice of excessive loans to borrower held not personally
liable. (12 U. S. C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Bank directors having no notice of excessive loans,
which were excessive under Revised Statutes section 5200 (12 U. S. C. A.
sec. 84), to borrower, held not personally liable under section 5239 (12
U. S. C. A. sec. 93). (Ib.)

Bank director purchasing borrower's note for bank, when loans to him exceeded
statutory limit, held personally liable. (12 U. S. C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Where capital stock was $100,000 and surplus was
$100,000, bank director purchasing for bank note of borrower, who was
indebted to bank in sum of $20,000, held personally liable to receiver
under Revised Statutes section 5200 (12 U. S. C. A. sec. 84), relating to
excessive loans, and section 5239 (12 U. S. C. A. sec. 93), relating to
directors' liability. (Ib.)

RECEIVER'S SUIT AGAINST DIRECTORS

Limitation of actions—Four-year limitation period under Georgia law applies to
receiver's suit against directors of insolvent national banking association for
accounting. (12 U. S. C. A. sec. 93.)

(XL S. D. C. 1929.) Four-year period of limitation prescribed by Georgia
law applies to suit against directors of national banking association by
receiver for accounting, after association's failure, under 12 U. S. C. A.,
section 93. (Anderson v. Gailey et al., 33 Fed. Rep. (2d series) 589.)

Limitation of actions—Each act of misconduct by directors of national bank creates
separate cause of action in bank and action for making excessive loans accrues
when loan is made. (12 U. S. C. A. sees. 84, 93.)

(XL S. D. C. 1929.) Each act of misconduct of directors of national banking
association creates separate cause of action in bank against directors who
participated, as regards limitation on accounting suit against directors by
receiver of insolvent national banking association under 12 U. B.C. A.,
section 93, and in case of excess loans under 12 U. S. C. A., section 84,
right of action accrues as soon as the loan is made and the bank parts with
its money. (Ib.)
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National bank may not receive paper representing excess loans, and such paper left
is salvage merely. {12 U. S. C. A. sec. 84-)

(U. S. D. C. 1929.) National bank has no right to receive paper given for
excess loans in violation of 12 U. S. C. A. section 84, and if such paper is
left among the assets of the bank by the directors it is only in the nature
of salvage. (Ib.)

Directors of national bank handling paper representing excessive loans owe due dili-
gence. {12 U. S. C. A. sec. 84.)

(U. S. D. C. 1929.) Bank directors in handling paper representing excessive
loans in nature of salvage under 12 U. S. C. A./section 84, owe due diligence
as in handling of all bank's business. (Ib.)

Limitation of actions—Clear misconduct of bank officers gives rise to cause of action
immediately. {12 U. S. C. A. sec. 93.)

(U. S. D. C. 1929.) Acts of clear misconduct on part of directors of national
bank, as in making loan to insolvent person or buying and not promptly
reselling bank's stock, give rise immediately to cause of action in behalf of
bank, its stockholders, and creditors under 12 U. S. C. A., section 93, but
some neglects are not actionable until damage ensues, and as to these
statute does not begin to run until there is a right to sue. (Ib.)

Equity—Items of account barred at law are also barred in equity.
(U. S, D. C. 1929.) Where items of an account are barred by statute of

limitations at law, they are also barred in equity. (Ib.)
Equity—Suit by receiver of insolvent national bank against directors for accounting

based on negligence as to loans and excessive loans was barred where causes of
action were barred at law. {12 U. S. C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Suit by receiver of insolvent national banking associa-
tion against directors for accounting under 12 U. S. C. A., section 93, based
on negligent act of directors, especially in making excessive loans contrary
to 12 U. S. C. A., section 84, and in negligently handling loans, held barred,
though forum was in equity, where causes of action were barred at law.
(Ib.)

Limitation of actions—Limitation generally runs in favor of bank directors during
their continuance in office.

(U. S. D. C. 1929.) As regards liability for misconduct, directors of national
bank are in position of agents or mandataries, and limitation generally
runs in their favor during their continuance in office. (Ib.)

Limitation of actions—-No judicial exceptions to statute are implied, unless suit is
legal impossibility.

(U. S. D. C. 1929.) Where suit is a legal impossibility, judicial exceptions
to statute of limitations are implied, as where there is no competent plain-
tiff or defendant or no forum to sue in, but no exceptions are implied where
suit may be brought. (Ib.)

Corporations—Directors against whom corporation proposed bringing suit may not
vote on that question.

(XJ. S. D. C. 1929.) On consideration in directors' meeting of suit by cor-
poration against some of directors, directors against whom suit was pro-
posed would not be qualified to vote. (Ib.)

Single stockholder may assert national bank's right to accounting against directors
after exhausting corporate remedies. {12 U. S. C. A. sec. 93.)

(U. S. D. C. 1929.) Action may be maintained against directors of national
bank, under 12 U. S. C. A., section 93, in behalf of bank and stockholders
by assertion of corporation's right in court by single director or stock-
holder, if majority of directors are sought to be proceeded against, action
can not be procured by reference to stockholders or election of new direc-
tors and corporate remedies are thus exhausted. (Ib.)
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Limitation of actions—That national bank directors, sought to be sued for accounting,
were in control, did not prevent limitation from running in their favor, where
there was no fraudulent concealment of cause of action. (12 U. S. C. A. sees. 84f
93.)

(U.S. D. C. 1929.) Fact that directors of national bank sought to be sued
for accounting in behalf of bank and stockholders and creditors, under 12
TJ. S. C. A., section 93, constituted majority of board and dominated it,
did not prevent limitation from running in favor of directors, where there
was no fraudulent concealment of cause of action and cause of action was
not brought for fraud, but for making excess loans contrary to 12 U. S. C. A.,
section 84, and negligently handling loans. (Ib.)

Limitation of actions—Where cause of action is fraud, limitation begins only when
fraud is discovered by complainant, or could have been discovered by ordinary dili-
gence. (Civ. Code, Ga. 1910, sec. 4380.)

(U. S. D. C. 1929.) Where cause of action is itself fraud cognizable in
equity limitation begins to run only when fraud is discovered or could by
ordinary diligence have been discovered by complainant under Civil Code,
Georgia, 1910, section 4380. (Ib.)

Limitation of actions—Statute postponing limitation until discovery of fraud applies,
where cause of action was fraudulently concealed, provided there was actual moral
fraud. (Civ. Code, Ga., 1910, sec. 4380.)

(U. S. D. C. 1929.) Civil Code, Georgia, 1910, section 4380, providing that
period of limitation shall run only from time of discovery of fraud, where
defendant has been guilty of fraud by which plaintiff has been debarred
or deterred from his action, applies where existence of cause of action was
fraudulently concealed, though in such case fraud must be actual moral
fraud and not merely constructive. (Ib.)

Limitation of actions—Cause of action against directors of insolvent national bank
for accounting, for making excess loans and handling loans negligently, was not
based on actual fraud, so as to postpone limitation. (12- U. S. C. A. sees. 86, 93;
Civ. Code, Ga., 1910, sec. 4380.)

(U. S. D. C. 1929.) Suit by receiver of national banking association in
behalf of bank, its stockholders, and creditors against directors for ac-
counting under 12 U. S. C. A., section 93, for misconduct of directors in
making excessive loans contrary to section 86, and in negligently handling
loans did not involve cause of action based on actual fraud, such that limi-
tation in favor of directors would be postponed until time of discovery of
fraud under Civil Code, Georgia, 1910, section 4380. (Ib.)

Limitation of actions—Failure of directors of national bank to do more than make
minutes of excessive loans and enter loan transactions on records did not constitute
fraudulent concealment of cause of action against them, so as to postpo7ie limita-
tion. (12 U. S. C. A. sees. 84, 93; Civ. Code, Ga., 1910, sec. 4380.)

(U. S. D. C. 1929.) In suit by receiver of national banking association, in
behalf of stockholders and creditors, against directors of bank for account-
ing under 12 U. S. C. A., section 93, for acts of negligence in making
excessive loans contrary to section 84 and in negligently handling loans,
failure of directors to do more than make, truthful minutes and enter
transactions on records of bank, with respect to loans in which they were
not interested, did not constitute fraudulent concealment of cause of action
so as to postpone running of limitation until time of discovery of fraud,
under Civil Code, Georgia, 1910, section 4380; position of director in this
respect being no more confidential than that of attorney at law or other
agent. (Ib.)

Limitation of actions—Where action is based on agent's neglect limitation is imme-
diately set in motion, though special damage and plaintiffs knowledge of unskillful
act are delayed. (Civ. Code, Ga., 1910, sec. 4380.)

(U. S. D. C. 1929.) Where unskillfulness and neglect of agent constitute
cause of action, the unskillful act itself sets the limitation in motion and
not the occurrence of special damage, and ignorance of agent's unskillful-
ness on part of plaintiff is not important; Civil Code, Georgia, 1910, section
4380, postponing limitation until discovery of fraud being inapplicable.
d b )
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Limitation of actions—Suit against directors of insolvent national bank for accounting
was barred, so far as based on excessive loans or loans to insolvent persons made
over four years before suit, and as to renewals of loans to insolvents. {12
U. S. C. A. sec. 84, 93.)

(U. S. D. C. 1929.) Suit by receiver of insolvent national banking associa-
tion in behalf of stockholders and creditors against directors for accounting
under 12 U. S. C. A., section 93, held barred in so far as it involved negli-
gence of directors in making excessive loans contrary to section 84 or
making loans to insolvent persons more than four years before suit was
brought, and recovery was also barred as to renewals where debtor was
insolvent at time of renewal. (Tb.)

Limitation of actions—Suit against directors of insolvent national bank for accounting
held not barred as to loans in which directors were beneficially interested. {12
U. S.C. A. sees. 84, 93.)

(U. S. D. C. 1929.) Suit by receiver of insolvent national banking association
in behalf of stockholders and creditors against directors thereof for account-
ing under 12 U. S. C. A., section 93, for excessive loans in violation of
section 84 and negligent handling of loans, was not barred in so far as
transactions took place within four years before filing of suit, and in so
far as directors were beneficially interested in loans. (Ib.)

Loans in which national bank's directors were beneficially interested should be closely
looked into in suit against directors for accounting. {12 U. S. C. A. sec. 93.)

(U. S. D. C. 1929.) Loans made by national bank where directors were
beneficially interested in loans should be closely looked into in suit against
directors in behalf of stockholders and creditors for accounting under 12
U. S. C. A. section 93. (Ib.)

Limitation of actions—Suit against directors of insolvent national bank for accounting
held not barred as regards continuing negligence of directors in failing to resell bank
stock. {12 U. S. C. A., sec. 93.)

(U. S. D. C. 1929.) Suit by receiver of insolvent national banking associa-
tion against directors thereof for accounting in behalf of stockholders and
creditors under 12 U. S. C. A., section 93, held not barred as to continuing
negligence of directors in failing to resell bank's stock so long as it was
salable without committing fraud on purchaser. (Ib.)

LIMITATION OP ACTIONS

Liability of bank director to shareholders for negligent acts was barred after affairs
of bank had been fully administered and creditors paid.

(U. S. D. C. 1928.) Where shareholders made no complaint relative to
negligence of director in administration of affairs of bank until after
affairs of bank had been fully administered, creditors all paid, and cost of
administration met, any liability existing by reason thereof was barred
on ground of laches. (Rust v. MacLaren, 29 Fed. Rep. (2d series), 288.)

Equity—Facts found by master, and not excepted to, must be regarded as true on
exceptions to report.

(U. S. D. C. 1928.) Facts found by master from proofs taken which were
not excepted to must be regarded on exceptions to report as the true facts
of the case. (Ib.)

LIABILITY OF DIKECTORS OF STATE BANK TAKING DEPOSITS WITH KNOWLEDGE
OF INSOLVENCY

Liability of directors of State bank taking deposits with knowledge of insolvency.
(U. S. Sup. 1928.) A State statute making a bank director individually

liable for deposits, the receipt of which by the bank was assented to by
him with knowledge that it was insolvent, and which provides that his
failure to examine the bank's affairs to learn of its condition shall charge
him with knowledge of its insolvency, and that in suits against him for
such deposits the fact of insolvency when the deposits were received shall
be prima facie evidence that the director both knew of the insolvency and
assented to the deposits, held consistent with due process of law. The
statute might have made directors liable to depositors in every case. By
accepting the office they assume the risks it imposes. (122 Kans. 675,
691, affirmed.) (Ferry v. Ramsey et al.: Harris, executor, v. Ramsey et aL,
277 U. S., 88.)
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WILLFUL MISAPPLICATION OF FUNDS

Fictitious transactions amounting to additional loan to insolvent customer without
additional security held "misapplication" of bank's funds. (12 U. S. C. A.
sec. 592.)

(U. S. C. C. A. 1929.) Where vice president of bank, believing that insolvent
customer, who owed large amount to bank inadequately secured, could
borrow money elsewhere, released warehouse receipts for cotton held
by bank as collateral, which customer attached to drafts, so as apparently
to evidence sales of cotton, and then discounted drafts and credited
customer's account with proceeds, which customer immediately disbursed
to meet checks, and thereafter drafts came back without being discounted,
result being that customer's indebtedness to bank was greatly increased
without giving additional security, held, that transaction constituted a
"misapplication" of bank's funds, within 12 L). S. C. A. section 592.
(Robinson v. United States, 30 Fed. Rep. (2d series) 25.)

Bank officer's loan to insolvent customer without knowledge of superiors and without
additional security constitutes misapplication of bank's funds. (12 U. S. C. A.
sec. 592.)

(U. S. C. C. A. 1929.) When a subordinate bank officer, without the knowl-
edge or approval of his superior officers or directors, makes a loan to
insolvent customer, who owes indebtedness to bank in an amount more
than bank ever expected to be able to collect, without any additional
security, he thereby misapplies funds of bank, within 12 U. S. C. A. sec-
tion 592. (Ib.)

Inference of intent to defraud, bank COM not be avoided, where bank officer intentionally
misapplies bank's funds by obtaining money by false pretense. (12 U. S. C. A.
bee OK/K/.)

(U. S. C. C. A. 1929.) When a bank officer, who misapplies funds of bank
intends the misapplication, and for that purpose gets money out of bank
by any kind of false pretense, inference of intent to injure or defraud
bank, in violation of 12 U. S. C. A. section 592, can not be avoided. (Ib.)

That loan on fictitious security might be collectible did not prevent transaction being
misapplication of bank's funds. (12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1929.) That loan made by vice president of bank on fictitious
security might be good and collectible did not prevent transaction from
being a misapplication of bank's funds by fraud and deceit, in violation
of 12 U. S. C. A. section 592. (Ib.)

Criminal law—Trial errors should be disregarded by appellate courtf where verdict
of guilty was plainly only verdict which jury could rightly render.

(U. S. C. C. A. 1929.) Where verdict of guilty of offense charged was plainly
only verdict which jury could rightly render, appellate court may and
should disregard errors in procedure and evidence at trial, and rulings
of court in connection with charging jury. (Ib.)

Intent to deceive responsible bank officers as to character of paper carried as bank
asset constitutes uintent to defraud," though no pecuniary injury to bank is
intended. (12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1929.) The intent to deceive higher officers of bank as to
character of paper, which is being carried as a bank asset, constitutes
"intent to defraud" the bank, within 12 U. S. C. A. section 592, making it
an offense to misapply funds of bank, even though pecuniary injury to
the bank is not intended and does not occur. (Ib.)

Word "funds" in statute denouncing misapplication of bank's funds, might include
both money and ucreditsy" if they were not specified. (12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1929.) The word '-'funds," in 12 IT. S. C. A. section 592,
making it an offense to misapply "money, funds or credits" of bank, is an
inclusive one, and might include both money and credits, if they were not
specified; "credits" referring to obligations or debts of others to the bank.
(Ib.)
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Substitution of nonequivalent collateral for valuable collateral on substitution of
new paper for matured paper constitutes misapplication of bank's funds, (12
U. S. C. A. sec. 592.)

(U. S. C. C. A. 1929.) If on the substitution of new paper for matured paper
held by bank, valuable collateral is surrendered, and nonequivalent
security substituted, the funds of the bank are misapplied, in violation
of 12 U. S. C. A. section 592. (Ib.)

Whether vice president's acceptance of insolvent customer's renewal paper of same
value as that which matured constituted willful misapplication of bank's funds
held jury question. {12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1929.) Where there was evidence that responsible managers
of bank fully understood that customer was insolvent and deliberately
entered on policy of cooperating with him in extending indebtedness,
and even making new loans for purpose of minimizing bank's inevitable
loss, and that vice president knew of policy and was authorized to some
extent to carry it out, held, that vice president's action in extending time
to customer by accepting new paper of same character and value as that
which had matured was not a willful misapplication of funds or credits
of bank as matter of law, in violation of 12 U. S. C. A. section 592, but it
was a question for jury to determine. (Ib.)

Criminal law—After trial court has ruled that certain theory of defense vnll be utterly
rejected, counsel are under no obligation to go further to point out distinctions.

(U. S. C. C. A. 1929.) When trial court makes ruling which is right in general
way, but which counsel thinks not applicable for special reasons, it may
be duty of counsel to present to court the precise distinction on which
they depend, but after court has ruled that a certain theory of defense
will be utterly rejected, counsel are under no obligation to go further. (Ib.)

Criminal law—Reversible error having been found as to five out of nine counts on
which sentences were concurrent, sentences on affirmed convictions will be
reversed and case remanded for resentencing.

(U. S. C. C. A. 1929.) Where defendant was convicted on each of nine counts
of indictment, and sentenced to same term of imprisonment on each count,
sentences to run concurrently, and to pay a fine on each count, and appellate
court found no error as to the four counts, and reversible error as to the
five counts, held that convictions on said four counts will be affirmed, but
sentences thereon will be reversed, and case remanded for resentencing.
(Ib.)

Indictment and information—Indictment is sufficiently certain if it contains every
element of offense charged and apprises defendant of what he must meet.

(U. S. C. C. A. 1928.) True test of sufficiency of indictment is not whether
it might possibly have been made more certain, but whether it contains
every element of offense intended to be charged, and sufficiently apprises
defendant of what he must be prepared to meet, and, in case other pro-
ceedings are taken against him for similar offense, whether record shows
with accuracy to what extent he may plead former acquittal or convic-
tion. (Olmstead et al. v. United States, 29 Fed. Rep. (2d series), 239.)

Indictment charging misapplication of national bank's funds by honoring insolvent's
checks against fictitious credit held sufficient as against demurrer. {12 U. S. C. A.
sec. 592.)

(U. S. C. C. A. 1928.) Indictment, under Revised Statutes, section 5209
(12 U. S. C. A. sec. 592), charging that president and director, having
control of national bank's business, misapplied bank's funds and credits
in specified sum, with intent to defraud bank by converting them to use
of corporation, which had no credit on bank's books, except a fraudulent
and fictitious credit, when said defendant knew corporation was insolvent,
and charging corporation's president with aiding and abetting, held
sufficient as against demurrer. (Ib.)

Indictment against president for misapplying national bank's funds need not allege
manner in which he came into control of bank's business. {12 U. S. C. A. sec.
592.)

(U. S. C. C. A. 1928.) Indictment, under Revised Statutes, section 5209 (12
U. S. C. A. sec. 592), charging misapplication of national bank's funds by
its president having control of its business, held sufficient, as against
demurrer, without charging manner in which he came into control. (Ib.)
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Indictment charging president's misapplication of national bank's funds was not
required to allege he acted without directors' knowledge or consent. (12 U. S. C. A.
sec. 592.)

(U. S. C. C. A. 1928.) Indictment, under Revised Statutes, section 5209 (12
U. S. C. A. sec. 592), against president of national bank for misapplying
bank's funds, was not required to allege that, in misapplying funds of the
bank, he acted without knowledge or consent of directors. (Ib.)

Indictment for misapplication of national bank's funds by honoring corporation's
checks against fictitious credit imported knowledge thai credit was fictitious. (12
U. S. C. A. sec. 592.)

(U. S. C. C. A. 1928.) Indictment, under Revised Statutes, section 5209
(12 U. S. C. A. sec. 592), charging that president of national bank, with
intent to injure and defraud bank, feloniously misapplied specified sum of
bank's funds by turning over said funds to a corporation on its checks,
when he knew that no such sum stood to its credit, except a false, fraud-
ulent, and fictitious credit, imported knowledge that said corporation's
credit was in fact fictitious. (Ib.)

Indictment and information—If defendants desired greater certainty as to character
of misapplication of bank's funds charged in indictment, they should have asked
for it by special demurrer or bill of particulars. (12 U. S. C. A., sec. 592,)

(U. S. C. C. A. 1928.) Where indictment, under Revised Statutes, section
5209 (12 U. S. C. A. sec. 592), for misapplication of national bank's funds,
alleged all elements of offense, and clearly specified mariner in which mis-
application was made, defendants, if they desired greater certainty as to
charge, should have asked for it by special demurrer or demand for bill
of particulars. (Ib.)

Whether defendant, charged with misapplying bank's funds, acted in good faith in
relying on alleged anticipated proceeds of trade acceptances to meet corporation's
fictitious checks, held jury question. (12 U. 3. C. A. sec. 592.)

(U. S. C. C. A. 1928.) In prosecution under Revised Statutes, section
5209 (12 U. S. C. A. sec. 592), against president and director of national
bank for misapplication of bank's funds by honoring checks of insolvent
corporation against fictitious credits created by depositing fictitious checks
on distant banks, and against president of such corporation as aider and
abetter, whether defendants acted reasonably and in good faith, in relying
on alleged anticipated proceeds from trade acceptances to meet such ficti-
tious checks, held question for jury. (Ib.)

Criminal law—Any error in overriding objection to question held not reversible, where
question was not answered, and no specific objection was taken to subsequent
question.

(XL S. C. C. A. 1928.) Any error in overruling objection that question called
for contents of written instruments on theory that such instruments were
in defendants' possession, and hence not available to government, held
not prejudicial, where question was not answered, and no specific objection
was taken to subsequent question, which added little to what had already
been testified to without objection. (Ib.)

Government must make case within indictment charging misapplication of national
bank's funds, but need not establish in full every allegation thereof. (12 U. S. C.
A. sec. 592.) •*'

(XL S. C. C. A. 1928.) Government must make a case within the scope of
indictment charging misapplication of national bank's funds, in violation
of Revised Statutes, section 5209 (12 U. S. C. A. sec. 592), but this does
not require it to establish in full every allegation therein contained. (Ib.)

Large withdrawals of national bank's funds through fictitious credits would make
prima facie case of misapplication of funds. (12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1928.) If president of national bank and president corpora-
tion knowingly adopted scheme whereby, through fictitious credits, large
sums were withdrawn from bank for benefit of corporation, and this decep-
tive course was persistently pursued, a prima facie case of misapplication
of bank's funds, within Revised Statutes, section 5209 (12 U. S. C. A.
sec. 592), was made out, even if corporation, though operating at loss and
nearly insolvent, was not wholly insolvent, or though some wholly inade-
quate security was given bank. (Ib.)
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National bank's directors, stockholders, and depositors have right to have bank's
funds loaned and paid out openly, in accordance with banking pr actice.

(U. S. C. C. A. 1928.) I t is the right of directors, stockholders, and deposi-
tors of national bank to have bank's funds loaned and paid out openly in
accordance with banking practice, and not under cover of misleading
subterfuge, regardless of whether corporation receiving such moneys was
insolvent. (Ib.)

Instruction, in considering intent in misapplication of bank's funds to corporation,
to consider corporation's financial standing and defendants' reasonable belief
in respect thereto, held sufficiently favorable. (12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1928.) In prosecution, under Revised Statutes, section 5209
(12 XL S. C. A. sec. 592), against president of national bank, for mis-
application of bank's funds by honoring corporation's checks against
fictitious credits, and against corporation's president as aider and abetter,
instruction that, in considering defendants' intent to defraud bank, jury
should consider financial standing of corporation and its president and
defendants' reasonable belief in respect thereto, held as favorable as
defendants could ask. (Ib.)

That actual deposits exceeded amount specifically charged as misappropriated by
fictitious credits created no presumption that checks were paid out of actual deposits,
question being for jury. (12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1928.) In prosecution under Revised Statutes, section 5209
(12 U. S. C. A. sec. 592), against president of national bank for misappli-
cation of bank's funds by means of fictitious credits extended to corpora-
tion, fact that corporation's real deposits exceeded misapplications
specifically charged in indictment did not create legal presumption that
checks counted on as means of unlawful diversion were payable and paid
out of such actual deposit, but it was question for jury. (Ib.)

That checks referred to in indictment for misapplication of bank's funds by fictitious
credit were honored by cashier's checks held not to create variance. (12 U. S. C. A.
sec. 592.)

(U. S. C. C. A. 1928.) In prosecution, under Revised Statutes, section 5209
(12 U. S. C. A. sec. 592), against president of national bank for mis-
application of bank's funds by honoring checks against fictitious credit,
fact that some of checks referred to in indictment by means of which funds
were withdrawn from bank were honored in first place by issuing cashier's
checks, held not to create a variance. (Ib.)

Indictment and information—Indictment need not negative all possible defenses, nor
set forth merely evidentiary facts.

(U. S. C. C. A. 1928.) It is not necessary in an indictment to negative all
possible defenses, or to set forth merely evidentiary facts. (Ib.)

There is no presumption that directors authorized bank officer to issue cashier's
check without consideration from his issuance thereof. (12 U. S. C. A. sec. 592.)

(U. S. C. C. A. 1928.) There is no presumption, arising from fact that a bank
officer knowingly issues a cashier's check without consideration, that
directors authorized illegal transaction because Revised Statutes, section
5209 (12 U. S. C. A. sec. 592), makes it offense for anyone without
authority of directors to issue a bill of exchange, which includes cashier's
check. (Ib.)

Court will not presume national-bank directors authorized performance of criminal
act by officer.

(U. S. C. C. A. 1928.) Court will not presume that board of directors of
national bank authorized performance of a criminal act by officer thereof.
(Ib.)

AIDERS AND ABETTORS

Embezzlement—If party gave note believing it would be discounted and because it
was unsatisfactory gave one afterwards paid, no criminal intent to aid and abet
bank cashier in converting bank's funds could be inferred. (12 U. S. C. A.
sees. 501, 591, 592.)

(U. S. C. C. A. 1929.) If defendant, in prosecution for aiding and abetting
misapplication and converting of funds of bank to use of bank's cashier,
in violation of Revised Statutes, sections 5208, 5209 (12 U. S. C. A. sees.
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501, 591, 592), gave company note in belief that it would be discounted,
and when advised that first note was not satisfactory, immediately gave
note indorsed by another, who afterwards paid note, no criminal intent-
could fairly or properlv be inferred. (Quig v. United States, 33 Fed.
Rep. (2d series) 820.)

Criminal law—District attorney's opening statement thai indictment for converting
hank's funds was against defendant and cashier pleading guilty and who would
tell truth, and that parties pleaded guilty to indictments, held error, requiring
reversal. (12 U. S.C. A. sees. 501, 591, 592)

(U. S. C. C. A. 1929.) In prosecution for aiding and abetting bank cashier
in misapplying and converting to other's own use of money of bank in
violation of Revised Statutes, sections 5208, 5209 (12 U. S. C. A. sees.
501, 591, 592), statements of district attorney that indictment was
against defendant and cashier, and that the cashier pleaded guilty and
was sentenced to penitentiary and was present to do right thing by telling
truth about matter, and that parties were arraigned and both pleaded
guilty to two indictments, and that defendant made settlement and took
release from bank, held prejudicial, requiring reversal. (Ib.)

Criminal law—Indictments of separate offenses two years before trial for aiding
and abetting bank cashiers conversion of funds held inadmissible. (12 U. S. C. A.
sees. 501, 591, 592.)

(U. S. C. C. A. 1929.) In prosecution for aiding and abetting bank cashier
in the misapplication and conversion of funds of bank in violation of
Revised Statutes, sections 5208, 5209 (12 U. S. C. A. sees. 501, 591, 592),
indictments offered in evidence against defendant and cashier of separate
and distinct offenses committed some two years prior to trial of case
held inadmissible. (Ib.)

Criminal lavj—Where offense appears to be one of series, evidence of prior offense
may be shown as bearing on intent.

(U. S. C. C. A. 1929.) In some rare cases, such as passing of counterfeit
money, where offense for which defendant is bemg tried appears to be
one of series of offenses of like character, evidence of offense may be
shown, but solely for purpose of bearing on intent with which particular
act was committed for which defendant is being tried. (Ib.)

Embezzlement—Evidence sustained conviction of defendants for aiding and abetting
teller in abstracting funds from bank with intent to injure and defraud bank.

(U. S. C. C. A. 1929.) Evidence held to sustain conviction of defendants
of aiding and abetting teller of bank, a member of the Federal reserve
system, in abstracting funds to the amount of a cashier's check from such
bank with intent to injure and defraud the bank. (Morgan v. United
States, Hust v. Same, 31 Fed. Rep. (2d series) 385.)

Auditor's testimony as to knowledge of signatures of officers attached to stock cer-
tificate authorized certificate's admission in evidence.

(U. S. C. C. A. 1929.) Auditor's testimony that he had been auditor of
bank since 1916, and that he knew signatures of officers attached to stock
certificate, and that they were genuine, authorized admission of certifi-
cate in evidence. (Ib.)

Auditor of Federal reserve bank held competent to testify of his own knowledge that
hank from which funds were taken was member of Federal reserve system.

(U. S. C. C. A. 1929.) Auditor of Federal reserve bank since 1916, who
knew signatures of officers attached to certificate transferring to bank
involved shares of stock of Federal reserve bank, could testify of his own
knowledge that bank from which funds were taken was a member of the
Federal reserve system, as against contention that his testimony and
certificate were not the best evidence. (Ib.)

Embezzlement—Finding that bank from which funds were abstracted was member
of Federal reserve system held warranted.

(U. S. C. C. A. 1929.) Evidence held to warrant finding that bank from
which defendants were charged with aiding and abetting teller in ab-
stracting funds therefrom was a member of the Federal reserve system.
(Ib.)
79003°—-30 14
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Affidavit showing that priest administered sacrament of communion to juror apart
from rest of jury during deliberations, not showing injury, did not require new
trial

(U. S. C. C. A. 1929.) Affidavit showing that during deliberations priest
administered sacrament of communion to juror in room *shut off from
presence of other jurors, but not shown to have influenced jury in their
deliberations, held not to require new trial, though action of bailiff in
permitting practice was to be condemned. (Ib.)

Asking jury whether defendant's counsel wanted Government to caU defendants to
stand, and that law did not permit, held not comment on failure to testify, but
any prejudice removed by instruction.

(IT. S. C. C. A. 1929.) Remarks of Government's attorney during argu-
ment, asking jury whether defendants* counsel wanted Government's
counsel to call defendants to stand before jury and ask them a certain
question, but that the criminal laws did not permit it, held not comment
on failure of defendants to testify; but, if improper, prejudice was re-
moved by court's instruction to jury not to consider statements at all.
(Ib.)

ORGANIZATION

Corporations—Subscriber for stock as trustee without cestui que trust is personally
bound.

(IT. S. C. C. A. 1929.) Subscriber for stock as trustee only in case where
there is no cestui que trust is personally bound therefor, in that in such
case there can be no trustee. (Stewart v. Ahern, 32 Fed. Rep. (2d series)
864.)

REPLEVIN

Replevin—Defendant may defend on ground that third person is entitled to chattel
without connecting defendant with latter7s title ($ivil Practice Act N. Y. Sec. 1093).

(IT. S. D. C. 1929.) Under civil practice act New York section 1093, de-
fendant in action to recover personal property or its value may defend
on the ground that third person is entitled to the chattel without connect-
ing defendant with latter's title. (Banque De France p. Equitable Trust
Co. of New York. Same v. Chase Nat. Bank of City of New York, 33
Fed. Rep. (2d series), 202).

Pleading—On motion to strike out defenses to action to recover personalty, averment
that property is not property of plaintiff is regarded as admitted.

(U. S. D. C. 1929.) In action to recover gold in possession of defendant,
averment that shipment is not property of plaintiff is to be regarded as
admitted by plaintiff on motion to strike out defenses. (Ib.)

Pleading—In action to recover gold confiscated by Soviet state bank, defendant1 s
allegations as to de facto Soviet Government held not to be stricken.

(U. S. D. C. 1929.) In action by Banque of France to recover gold in de-
fendant's possession, alleged to have been illegally confiscated by State
Bank of Soviet Union, defendant's allegation of existence of de facto
government of Union of Soviet Socialist Republics existing to exclusion of
any previous government overthrown thereby should not be stricken; the
defendant being entitled to show any circumstances under which Soviet
Government might acquire title to property in dispute. (Ib.)

International law—Refusal of recognition of foreign government will not affect
private rights of citizens dependent upon proof of existing conditions in such state.

(U. S. D. C. 1929.) The refusal of the political department to recognize a
foreign government should not be allowed to affect private rights which
may depend upon proof of existing conditions in such state, justice re-
quiring that effect should be given by our courts to those acts of such
government upon which rights of citizens depend, provided that in so
doing judicial department does not encroach upon or interefere with
political branch of government. (Ib.)

Evidence—Law of foreign nation is matter of proof.
(U. S. D. C. 1929.) The law of a foreign nation is a matter of proof. (Ib.)
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International law—Recognition of foreign government validates all acts of such
government from time it existed.

(U. S. D. C. 1929.) Recognition of a foreign government, either de jure or
de facto, validates all acts of such foreign government from the time it
existed. (Ib.)

Pleading—In action by Banque of France to recover gold confiscated by Soviet State
Bank of Russia, defense of recognition of Soviet by French Republic held not to
be stricken.

(U. S. D. C. 1929.) In action by Banque of France to recover from defendant
gold confiscated by Soviet State Bank of Russia, defense that French
Government has recognized Soviet Government of Russia, and that
plaintiff's claim must be presented through its own government, notwith-
standing that United States has not recognized present government of
Russia, held not to be stricken on motion of plaintiff. (Ib.)

Pleading—In action to recover from defendant gold seized by Soviet State Bank of
Russia, defense that bank is part of Soviet Government should not be stricken,
since it raises question of jurisdiction.

(U. S. D. C. 1929.) In action by Banque of France to recover from defend-
ant gold seized by Soviet State Bank of Russia, defense that state bank
is part of Soviet Government should not be stricken, since, notwithstand-
ing Soviet Government of Russia has not been recognized by- United
States, defense involves political question as to who is sovereign de facto
or de jure in Russia of which the court is without jurisdiction. (Ib.)

International law—Where plaintiff's pleading shows that property sought to be
recovered from defendant is claimed by foreign government, ivant of jurisdiction
appears without suggestion through State Department.

(U. S. D. C. 1929.) Where plaintiff's cause of action rests upon a pleading
showing that one claimant of property sought to be recovered is a foreign
government, there is no necessity for that fact to be made known to court
by formal suggestion to State Department, but the court's want of juris-
diction is matter apparent from issues as framed by pleading. (Ib.)

Replevin—In action to recover personalty based on wrongful detention, demand or
refusalt or facts showing wrongful withholding without demand, must be alleged.
(Civil Practice Rules New York, rule 271.)

(U. S. D. C. 1929.) A demand must be alleged in an action based merely
on wrongful detention of chattel as well as refusal to turn over chattel, or
there must be an averment of facts which show wrongful withholding
of property without demand, in view of Civil Practice Rules New York,
rule 271. (Ib.)

Replevin—Demand and refusal are prerequisite to action for recovery of chattels
against innocent bailee of one who received chattels unlawfully.

(U. S. D. C. 1929.) In action to recover personal property, demand and
refusal must be made before action brought, although bailee has received
chattel from one who received it unlawfully, where bailee came into
possession innocently. (Ib.)

Replevin—Trover and conversion—Refusal to deliver chattels to plaintiff, of such
character as not to indicate conversion, can not be basis of action for conversion or
replevin.
(U. S. D. C. 1929.) Demand for possession of chattels and refusal of defendant

to deliver them over is merely evidence of conversion, so that, if defend-
ant's refusal is of such character as not to indicate conversion, it can not
be the basis of action for conversion or replevin. (Ib.)

Pleading—Defense that plaintiffs demand for return of chattel did not afford de-
fendant reasonable opportunity for investigating claim of title held not subject to
be stricken.

(U. S. D. C. 1929.) In action by Banque of France to recover from defendant
gold confiscated by Soviet State Bank, defense that plaintiff's demand
preliminary to suit did not afford defendant reasonable opportunity to
investigate and determine facts relative to plaintiff's claim of ownership,
held well pleaded and not subject to be stricken. (Ib.)
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Pleading—Bailee's allegations thai subsequent to plaintiffs demand defendant had
returned chattels to bailor should be stricken as constituting no defense.

(U. S. D. C. 1929.) In action by Banque of France for recovery of gold
confiscated by Soviet State Bank, defendant's allegations that, subse-
quent, to plaintiff's demand, defendant returned property to its bailor,
must be stricken, since such allegations constitute no defense. (Ib.)

SHAREHOLDERS
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ASSESSMENT OF SHAREHOLDERS OF NATIONAL BANKS

One making gift to himself of national-bank stock as trustee for minor children held
not subject to stockholder's liability thereon. (12 U. S. C. A. sees. 62, 64, 66.)

(U. S. C. C. A. 1929.) One making a gift of national-bank stock to himself
as trustee for minor children, in good faith and without knowledge of
bank's failing condition, held not subject to stockholder's liability for
assessment, under 12 U. S. C. A. sections 62, 64, since section 66 provides
that persons holding stock as trustees shall not be personally subject
to any liability as stockholders, but that estate shall be liable. (McNair
v. Darragh, 31 Fed. Rep. (2d series) 906.)

Courts—National-bank shareholder's statutory liability for assessment held not
barred by State statute relating to claims against estate. (12 U. S. C. A. sees.
63, 66; Gen. St. Minn. 1923, sees. 8811, 8812.)

(XL S. C. C. A. 1929.) Liability for assessment against shareholder of
national bank, under Revised Statutes, sections 5151, 5152 (12 U. S. C. A.
sees. 63, 66), a statutory liability, held not barred by General Statutes
of Minnesota, 1923, sections 8811, 8812, where receiver of bank did not
know of shareholder's death until too late to file claim prior to closing of
estate. (Gilbertson v. McCarthy et al., 32 Fed. Rep. (2d series) 665.)

Person, recognizing ownership of shares recorded in his name, was liable for assess-
ment after bank's insolvency.

(U. S. D. C. 1928.) Where shares stood on records of bank in the name of
person, who by his own acts and conduct recognized his ownership thereof,
he was liable on bank's insolvency for assessment as between himself and
creditors of bank extending credit on the assumption of his ownership
of the stock. (Rust v. MacLaren, 29 Fed. Rep. (2d series) 288.)

Estoppel.—Person, admitting ownership of shares, and paying assessment after
insolvency, could not thereafter question liability.

(U. S. D. C. 1928.) Where person recognized ownership of bank shares
recorded in his name, and paid assessments thereon after bank's insol-
vency, he could not thereafter question his liability on ground that he
was not in fact the owner of the shares, since assessment should have been
contested on such ground before payment. (Ib.)

Comptroller's levying of assessment is judicial determination of necessity of assess-
ment and can not be collaterally attacked.

(U. S. C. C. A. 1928.) Levying of assessment by comptroller against
stockholders of insolvent national bank is judicial determination by him
of necessity of such assessment, and it is conclusive and can not be collat-
erally attacked. (Collins v. Caldwell, and three other cases, 29 Fed.
Rep. (2d series) 329.)

Letter to comptroller, in which person assessed as stockholder stated herself to be
owner of stock, held conclusive, though stock stood in deceased husband's name.

(U. S. C. C. A. 1928.) Letter to comptroller from person assessed as stock-
holder of insolvent national bank, in which she stated herself to be owner
of stock, held conclusive, in absence of contrary proof, notwithstanding
that shares stood in name of deceased husband. (Ib.)
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Widowj acquiring national-bank stock under husband's will, held properly assessed
as stockholder, though stock did not stand in her name; u shareholder:" (12 U. S.
G. A., sec. 63.)

(U. S. C. C. A. 1928.) Widow, who became owner of stock in national bank
under last will of her deceased husband, held properly assessed as stock-
holder on bank's insolvency, notwithstanding that her name did not
appear on books of bank as owner of stock, since real owner of shares
may in every case be treated as " shareholder," within Revised Statutes,
section 5151. (12 U. S. C. A. sec. 63), for purposes of assessment.
(Ib.)

Receiver .of insolvent national bank need not exhaust remedy against transferees
before holding one transferring stock within 60 days before bank's failure liable
for assessment. (12 U. S. C. A. sec. 6/h)

(IT. S. C. C. A. 1928.) Person who had been owner of national-bank stock,
and who had made transfer within 60 days before failure of bank, was
liable for assessment, under 12 U. S. C. A., section 64, and her liability
was primary, so that receiver was not required to exhaust remedy against
transferees. (Ib.)

Courts.—Service must be made on comptroller in district where stockholders, sued
for assessment, impleaded comptroller.

(U. S. C. C. A. 1928.) Where suit was not brought by national bank to enjoin
any action of comptroller, it was essential, in cross-bills by stockholders
against whom assessment was sought to be enforced and who impleaded
the comptroller, that service be made on him in the district. (Ib.)

Comptroller's assessment on national-bank stock is judicial determination of necessity
therefor, and amount assessable, which is conclusive upon shareholders.

(U. S. C. C. A. 1929.) Action of comptroller in ordering assessment on stock
of national bank is judicial determination of necessity therefor, and of
amount assessable against each shareholder, which is conclusive upon
shareholders and not subject to appeal or collateral attack. (Chase v.
Hall, 30 Fed. Rep. (2d series), 195.)

Note given by insolvent bank for assumption of its liabilities by another bank repre-
sents engagements for which stockholders are responsible.

(U. S. C. C. A. 1929.) Note given by insolvent bank to another bank assum-
ing its liabilities to depositors, to make up deficiency between amount
of assets transferred to the other bank and amount of liabilities transferee
bank assumed, represents contracts, debts, and engagements of insolvent
bank for which stockholders are responsible. (Ib.)

That assessment was for paying judgment obtained on note given by insolvent bank,
in consideration of another bank's assumption of liabilities, was no defense to
stockholders.

(TJ. S. C. C. A. 1929.) Assessment against stockholders of national bank
could not be avoided by stockholders because of fact that assessment was
given to pay judgment obtained by another bank on note which the insol-
vent bank gave together with assets, in consideration for other bank's
assumption of liabilities to depositors. (Ib.)

That stockholder was induced by national-bank officers7 fraud to buy stock is no
defense to receiver's action to recover assessment (12 U. S. G. A. sec. 64.)

(U.' S. C. C. A. 1929.) That stockholder was induced by fraud on part of
officers of national bank to buy stock is no defense to action brought by
receiver to recover an assessment legalry made against stockholder under
12 U. S. C. A. section 64. (Anderson et al. v. Cronkleton, 32 Fed. Rep.
(2d series), 170.)

Constitutional law—Courts can not change plain wording of statute.
(XL S. C. C. A. 1929.) Courts can not change the plain wording of a statute.

(Ib.)
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National-hank stockholders were liable under statute to those who were creditors when
they purchased as well as to those becoming creditors thereafter. (12 U. S. C. A.
sec. 64.)

(U. S. C. C. A. 1929.) National-bank stockholders were liable under 12
U. S. C. A., section 64, as to those who were creditors when they became
stockholders, as well as to those who became creditors thereafter. (Ib.)

National banks are quasi public institutions established by, and subject to, regulatory
laws of Congress.

(U. S. C. C. A. 1929.) National banks are quasi public institutions estab-
lished by, and subject to, the regulatory laws of Congress. (Ib.)

ASSESSMENT OF SHAREHOLDERS OF JOINT-STOCK LAND BANKS

Federal Farm Loan Board held authorized to make assessment against stockholders
of insolvent joint-stock land bank and enforce their personal liability; "execution";
"administration"; "direction and control" (12 U. S. C. A. sees. 812, 881 (i),
(j), 6P, 651.)

(U. S. C. C. A. 1928.) Federal Farm Loan Board held authorized to make
assessment against stockholders of insolvent joint-stock land bank and to
enforce personal liability of stockholders under 12 U. S. C. A., section 812;
powers of board not being limited to those enumerated in section 831 plus
supervisory powers set out in clauses (i) and (j), in view of sections 641,
651, 961, 963, since "execution" within section 651 means putting into
force, "administration" within section 641 means act of administering,
especially direction or oversight of any office, service, or employment,
and "direction and control" import authority to command what shall be
done and require obedience. (Greene v. Wheeler, 29 Fed. Rep. (2d series),
468.)

Receiver of joint-stock land bank may maintain action to enforce stockholders1 liability
for assessment made by Federal Farm Loan Board. (12 U. S. C. A. sec. 812.)

(U. S. C. C. A. 1928.) Receiver of joint-stock land bank held to have legal
right to maintain action against stockholders to enforce liability for assess-
ment made by Federal Farm Loan Board under 12 U. S. C. A. section 812.
(Ib.)

Statutes—Words of statute must be interpreted, to effectively accomplish purpose of
statute, if reasonably possible.

(U. S. C. C. A. 1928.) While court can not read into statute language or
purposes not there Jx>und, such interpretation must be given to words
employed, if it can reasonably be done, as will effectively accomplish
purposes of statute. (Ib.)

ASSESSMENT OF SHAREHOLDERS OF STATE BANKS

Assessment of stockholders of insolvent State banks under laws of State of Georgia.
(U. S. Sup., 1928.) The law in Georgia by which the superintendent of

banks may issue executions against stockholders of insolvent banks who,
after notice from him, neglect to pay assessments on their stock, and which
makes such executions liens on their property from date of issuance, is
consistent with due process of law, since the stockholders are given
opportunity to raise and try in court every possible defense by filing
affidavits of illegality.

The fourteenth amendment is not concerned with the mere form of the State
procedure. If the debtor does not demand a trial, the execution does not
need the sanction of a judgment.

The stockholders, by becoming such, assumed the liability imposed by the
statute. (164 Ga., 350, affirmed.) (Coffin Bros. & Co. et al. v. Bennett,
277 U. S. 29.)
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FEDERAL TAXATION f

Internal Revenue—Bank making good its letter' of credit, and selling goods covered
at loss} held not entitled immediately to charge off loss as worthless debt; "ascer-
tained" {Revenue act, 1918, sec. 234 (a) (5).)

(U. S. C. C. A. 1929.) Where bank A, on bank B's irrevocable guaranty of
payment for buyer's account of specified quantity of sugar purchased
through M, and at M's request, issued its letter of credit to seller, and
after it refused to accept B's attempted revocation of the guaranty was
compelled to sell sugar at loss in making good its letter of credit, when
B refused drafts covering price, held, that it was not justified in immedi-
ately charging off said loss under revenue act, 1918, section 234 (a)
(5), 40 Stat. 1078, as having been "ascertained" to be a worthless debt,
in absence of proof respecting the financial responsibility of B and M,
who were liable to it, and where it subsequently recovered full amount of
its claim, with costs, in subsequent action against A and B. (American
Trust Co. v. Commissioner of Internal Revenue, 31 Fed. Rep. (2d series),
47.)

Internal Revenue—Debt can not be written off as worthless for income-tax purposes
merely because it is doubtful; "ascertained." (Revenue act, 1918, sec. 234 (a) (5).)

(U. S. C. C. A. 1929.) Under revenue act, 1918, section 234 (a) (5), 40
Stat. 1078, authorizing corporation, in computing its net income for
taxation, to deduct debts ascertained to be worthless and charged off
within taxable year, a debt can not be written off as worthless merely
because it is doubtful, but reasonable and intelligent effort must be made
to determine its value, and circumstances thus discovered must be such
as reasonably to generate belief that it is in fact worthless; "ascertain"
meaning to find out, to make reasonably certain, but the ascertainment
need not be absolute, and final judgment and return nulla bona are not
always prerequisites. (Ib.)

Internal Revenue—Regulation authorizing banks to charge off debts as worthless
for income-tax purposes is held unavailable, in absence of specific order or general
rule authorizing it. (Revenue act, 1918, sec. 234 (a) (5).)

(U. S. C. C. A. 1929.) Internal Revenue Regulation 62, article 151 (Comm.
Reg. 8226-2 C. B. 116), providing that debts charged off by banks or
other corporations, in obedience to specific orders or in accordance with
general policy, of supervisory Federal authorities, shall be presumed worth-
less for income tax purposes, held not to support deduction from bank's
gross income under revenue act, 1918, section 234 (a) (5), 40 Stat.
1078, in absence of showing of specific order by public authority to charge
off such item as worthless, or evidence of any rule, regulation, or general
instructions authorizing it. (Ib.)

Internal revenue—Court can substitute its judgment for that of tax authorities in
rejecting deduction only if there is failure to exercise real discretion or error of
law. (Revenue act, 1921, sec. 234 (a) (4) (5).)

(U. S. C. C. A. 1928.) If Commissioner of Internal Revenue and Board of
Tax Appeals exercised their discretion to reject taxpayer's claim to deduc-
tion for losses under revenue act, November 23, 1921, section 234 (a)
(4) (5), 42 Stat. 254, and Treasury Regulations of 1922, articles 151, 155,
on legal and reasonable grounds, Circuit Court of Appeals could not sub-
stitute its discretionary judgment for that of the tax authorities; but, if
there was a failure really to exercise discretion, or error of law in its exer-
cise, court must grant relief. (Rhode Island Hospital Trust Co. v. Com-
missioner of Internal Revenue, 29 Fed. Rep. (2d series), 339.)
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Internal revenue—Taxpayer's rights were not destroyed because it erroneously
sought deduction for bad debts and also addition to reserve for bad debts. (Revenue
act, 1921, sec. 234 (a) (4) (5).)

(U. S. C. C. A. 1928.) That taxpayer originally sought a deduction from
profits tax and also an addition to its reserve for bad debts, under revenue
act, November 23, 1921, section 234 (a) (4) (5), 42 Stat. 254, and Treasury
Regulations of 1922, articles 151, 155, to only one of which it was entitled,
did not destroy its real rights; taxpayer's rights, under conditions here
disclosed, not being determinable on merely technical grounds. (Ib.)

Internal revenue—Disallowing addition to reserve for bad debts for profits tax as
result of "guesswork " held not justified. (Revenue act, 1921, sec. 234 (o) (4) (£)•)

(U. S. C. C. A. 1928.) Taxing authorities' disallowance of trust company's
addition of $200,000 to its reserve for bad debts, for purposes of profits
tax, under revenue act, November 23, 1921, section 234 (a) (4) (5), 42
Stat. 254, and Treasury Regulations of 1922, articles 151, 155, on ground
that such amount was determined by "guesswork" held not justified
under the evidence that year in which addition was made was one in which
banks generally faced very dangerous conditions, calling for extraordinary
precautions, and that trust company at that time held about $23,000,000
in short-time notes. (Ib.)

Internal revenue—Honest judgment of bank officials as to bank's profits for profits-
tax purposes must be given substantial, if not controlling, weight.

(U. S. C. C. A. 1928.) Though the honest judgment of bank officials as to
amount of profits made is not expressly made by statute prima faci6
evidence for profits-tax purposes, it must, in absence of any indication of
tax-dodging intent, be given very susbtantial, if not controlling, weight.
(Ib.)

Internal revenue—Trust company's losses over period of years held not proper test
of reasonable reserve for bad debts during year involving unusual conditions.
(Revenue act, 1921, sec. 234 (a) (4) (5).)

(U. S. C. C. A. 1928.) Determination of Board of Tax Appeals that evidence
did not warrant exercise of discretion favorable to claim of trust company
for deduction for losses and bad debts for profits-tax purposes under
revenue act, November 23, 1921, section 234 (a) (4) (5), 42 Stat. 254, and
Treasury Regulations of 1922, articles 151, 155, because there was no
evidence respecting losses over a period of years on which to predicate a
reasonable reserve for bad debts, held erroneous as matter of law, where
unusual conditions confronting banks generally during taxable year in-
volved called for unusual measures. (Ib.)

Internal revenue—That corporate notes unexpectedly liquidated for larger sum
than holder believed possible when it filed profits tax return, held not controlling
on question of reasonableness of bad debt-deduction. (Revenue act, 1921, sec. 23%
(a) (4) (5).)

(U. S. C. C. A. 1928.) Where evidence clearly warranted trust company in
considering its original investment of $98,000 in corporate notes as worth
no more than $10,500 when it filed its profits-tax return for 1921, and
claimed deduction for bad debts under revenue act, November 23, 1921,
section 234 (a) (4) (5), 42 Stat. 254, and Treasury Regulations of 1922,
articles 151, 155, fact that such notes, through reorganization of corpora-
tion under Federal receivership and special State legislation ultimately,
but unexpectedly, liquidated for over $41,000 in 1925, had no controlling
weight. (Ib.)

Internal revenue—Where taxpayer maintained reserve for bad debts, profits-tax
deductions should be charged as addition to reserve. (Revenue act 1921, sec. 234
(a) (4) (5); Treasury Regulations of 1922, arts. 151, 155.)

(U. S. C. C. A. 1928.) Where taxpayer had "heretofore maintained re-
serve" for bad debts subsequent deduction for bad debts, as matter of
technically correct form, should have been charged as an addition to
reserve for bad debts, under revenue act, November 23, 1921, section 234
(a) (4) (5), 42 Stat. 254, and Treasury Regulations of 1922, articles 151,
155. (Ib.)
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Internal revenue—District court can not review Internal Revenue Commissioner's
determination on application for refund through special assessment.

(U. S. D. C. 1929.) The district court can not review determination of
Commissioner of Internal Revenue on application for refund through
special assessment, whether such determination be for or against claimant.
(National Park Bank of New York v. United States. 33 Fed. Rep. (2d
series) 1006.)

Mandamus—Commissioner of Internal Revenue's refusal to consider application
for special assessment for tax refund is reviewahle through mandamus in District
of Columbia.

(U. S. D. C. 1929.) Refusal of Commissioner of Internal Revenue even to
consider application for a special assessment by taxpayers seeking refund
of alleged overpayment of taxes is reviewable through mandamus pro-
ceedings in District of Columbia. (Ib.)

TAXATION OF CONSOLIDATING BANKS

Internal revenue—State banks amalgamated to form new bank and said new bank
held not u affiliated corporations'' for tax purposes. (Revenue act, 1918, sec.
HO (b).)

(D. C. App. 1929.) Where two State banks were amalgamated into new
bank under agreement providing that stock of new bank was to be paid
for by old banks transferring to new bank approved tangible assets at
certain rate, that old banks were to retire immediately from banking
business, liquidate their remaining assets, and procure dissolution of
charters within five years, and that for purpose of agreement stockholders
of each old bank should appoint trustees, to whom they were to transfer
all their stock, trustees to vote stock as necessary to carry out agreement,
and to distribute new stock to stockholders of old banks, held, that old
banks and new bank were not "affiliated corporations," for tax purposes,
within revenue act, 1918, section 240 (a) (b), 40 Stat. 10825 and Regula-
tions 45, T. D. 3146, articles 631, 633. (Lafayette-South Side Bank v.
Commissioner of Internal Revenue. 33 Fed. Rep. (2d series) 646.)

Internal revenue—Good will of two banks transferred to new bank held not "invested
capital1' for tax purposes. (Revenue act, 1918, sees. 325 (a), 326 (a), subsec. 4.J

(D. C. App. 1929.) Where two State banks amalgamated by transferring
their assets, including good will, to new bank, under written agreement
providing that no valuation should be placed on good will transferred, and
that no stock was to be actually issued therefor, held, that value of good
will could not be included in the "invested capital" account of the new
bank, under revenue act, 1918, sections 325 (a), 326 (a), subsection 4 (40
Stat. 1091, 1092). (Ib.)

Internal revenue—Good will of old banks transferred to new bank held not part of
"paid-in surplus" for tax purposes. (Revenue act, 1918, sec. 326 (a), subsec. 3.)

(D. C. App. 1929.) Where two State banks amalgamated by transferring
their assets, including good will, to new bank under written agreement
providing that no valuation should be placed on good will transferred, and
that no stock was to be actually issued therefor, held, that good will did
not constitute part of "paid-in surplus," under revenue act, 1918, section
326 (a), subsection 3 (40 Stat. 1092), for tax purposes. (Ib.)

TAXATION UNDER DISTRICT OF COLUMBIA

District of Columbia—Act taxing 7iational bank's gross earnings held inapplicable
to interest on tax-exempt Government bonds. (Act July 1, 1902, sec. 6, par. 5,
32 Stat. 619, as amended by act March 3, 1917, 39 Siat. 1047; act April 24, 1917,
sec. 1; 31 U. S. C. A. sec. 746.)

(Dist. Col. C. A. 1929.) Act July 1,1902, section 6, paragraph 5, 32 Stat. 619,
as amended by act March 3, 1917, 39 Stat. 1047, imposing tax on gross
earnings of national»banks in District of Columbia in lieu of all other taxes
on personal property thereof, does not apply to interest on Government
bonds and other evidences of public debt, exempt from taxation under act
April 24, 1917, section 1, 31 U. S. C. A., section 746, and other acts pro-
viding for bond issues. (District of Columbia v. Riggs National Bank,
30 Fed. Rep. (2d series), 873.)

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1929



208 KEPORT OF THE COMPTROLLER OF THE CURRENCY

District of Columbia—Whether Congress may repudiate tax exemptions need not be
considered in national bank's action to recover taxes paid on interest on Govern-
ment bonds. (Act April 24, 1917, sec. 1; 31 U. S. C. A. sec. 746; act July 1,
1902, sec. 6, par. 5; 32 Stat. 619, as amended by act March 3,1917, 39 Stat. 1047.)

(Dist. Col. C. A. 1929.) Whether Congress may repudiate exemptions from
taxation in act April 24, 1917, section 1, 31 U. S. C. A., section 746, and
other acts authorizing issuance of Government bonds within District of
Columbia, need not be considered in national bank's suit against District
to recover taxes paid on interest on such bonds, under act July 1, 1902,
section 6, paragraph 5, 32 Stat. 619, as amended by act March 3, 1917,
39 Stat. 1047, there being nothing indicating such intention in language of
either taxing act or bonding acts. (Ib.)

District of Columbia—Tax exemptions in bonding acts must be construed to limit
power under earlier act to tax national banks' gross earnings. (Act April 24> 1917,
sec. 1; 31 U. S. C. A. sec. 746; act July 1, 1902, sec. 6, par. 5, 32 Stat. 619.)

(Dist. Col. C. A. 1929.) Act April 24, 1917, section 1, 31 U. S. C. A., section
746, and other acts exempting bonds issued thereunder from taxation,
having been passed long after act July 1, 1902, section 6, paragraph 5, 32
Stat. 619, imposing tax on gross earnings of national banks in District of
Columbia, exceptions or exemptions in bonding acts must be construed
to limit taxing power under earlier act. (Ib.)

District of Columbia—Statutes exempting bonds issued thereunder from taxation held
applicable to District of Columbia, as well as States. (Act April 24,1917, sec. 1;
31 U. S.C. A. sec. 746.)

(Dist. Col. C. A. 1929.) Act April 24, 1917, section 1, 31 U. S. C. A., section
746, and other acts exempting both principal and interest of bonds issued
thereunder from all taxation, except estate or inheritance taxes, imposed
by the United States, its possessions, or any State or local taxing authority
apply to the District of Columbia, as well as the States, and place a
limitation on Congress, as well as State legislatures. (Ib.)

CITY TAXATION

Courts—Suit to enjoin city officers from collecting national bank tax held not one for
% presentation to statutory court of three judges. (Laws N. Y., 1923, ch. 897; Rev.

St. sec. 5219, as amended by act March 4, 1923 [12 U. S. C. A. sec. 548]; Const.
Amend. 14; Judicial Code, sec. 266 [28 U. S. C. A. sec. 380].)

(U. S. D. C. 1928.) Suit to enjoin receiver of taxes of the city of New York
and the city collector from collecting a tax on national bank stock, in
accordance with Laws of New York, 1923, chapter 897, on the ground
that such statute was in violation of Revised Statutes, section 5219, as
amended by act March 4, 1923 (12 U. S. C. A., sec. 548), and Constitu-
tional Amendment 14, held not to present a proper case for considera-
tion by statutory court of three judges, under Judicial Code, section 266
(28 U. S. C. A., sec. 380); the officers referred to in such law being ap-
pointed by comptroller of the city, and having no duties except in collect-
ing taxes levied by city assessing officers. (Public Nat. Bank of New
York v. Keating, receiver of taxes, et al., 29 Fed. Rep. (2d series), 621.)

TRUSTS
CROSS REFERENCE:

DEPOSITS— Page
DEPOSIT OF TRUST FUNDS 163

Sales—Conditional seller, by permitting buyers to use as their own proceeds of
property sold, waived any right in or lien on proceeds.

(U. S. C. C. A. 1929.) Where buyers of equipment under conditional sales
contract, after adding certain features, resold equipment, and received and
used proceeds as their own property, with knowledge, consent, and ap-
proval of conditional seller, who, because it considered buyers to be in
good financial condition, did not take assignment of contracts from sub-
sequent purchasers, though buyers were ready and willing to make such
assignments, held that seller waived any right in or lien on proceeds, and
was in position of creditor of buyers on their bankruptcy. (In re Hollins
& Arrouez Electric & Engineering Co., Allis-Chalmers Mfg. Co. v. Moore
et al., 31 Fed. Rep. (2d series), 50.)
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Trusts-—One claiming lien on fund on theory that trust funds have been wrongfully
mingled therewith has burden of tracing trust moneys into such fund.

(U. S. C. C. A. 1929.) One claiming lien against a certain fund with which
trust funds have been wrongfully mingled has burden of proof to trace
trust moneys into such fund, and, if he is unable to identify the funds as
representing proceeds of his property, his claim must fail. (Ib.)

Trusts—Lien on theory of tracing trust funds can not be impressed on property not
enhanced or augmented thereby.

(U. S. C. C. A. 1929.) Lien on theory of tracing trust funds can not be
impressed on property which is not shown to have been enhanced or
augmented by the unlawful application. (Ib.)

Corpus of trust fund held not part of decedents estate subject to estate taxf not-
withstanding reserved right to appoint remainderman by will and revoke trust with
trustee's consent; ugeneral power of appointment." (Taxing act, February 2J+,
1919, sec. 402, 402 [e].)

(U. S. C. C. A. 1928.) Corpus of trust fund held not part of decedent's net
estate subject to estate tax, within taxing act February 24, 1919, section
402 (40 Stat. 1097), notwithstanding that decedent had reserved power to
appoint remainderman by will, to and among his issue, and to revoke'trust
with trustee's consent, since "general power of appointment" in subdivi-
sion (e) contemplates power with no restrictions. (Farmers' Loan &
Trust Co. v. Bowers, collector of internal revenue, 29 Fed. Rep. (2d
series), 14.)

Trusts—Power to revoke trust is not property right.
(XL S. C. C. A. 1928.) Power to revoke trust is not property right, nor an

interest in property. (Ib.)
Trusts—Title passes and remains fixed, for purpose of t?*ust, notwithstanding right

to revoke.
(U. S. C. C. A. 1928.) Title passes to donee, and remains fixed for purpose

of trust, notwithstanding right to revoke, and until such right is exercised
estate exists by virtue of transfer. (Ib.)

Trusts—Power to revoke trust is not transferable or descendible.
(U. S. C. C. A. 1928.) Power to revoke trust is not transferable or descend-

ible, nor may it be alienated or passed by will, since it is personal to holder.
(Ib.)

Trusts—Absolute power to revoke trust is equivalent to general power to appoint.
(U. S. C. C. A. 1928.) Absolute and unconditional power to revoke trust is

treated as equivalent to general power to appoint. (Ib.)
Drawing check on trust fund and depositing it in same bank to trustee's personal

credit is not misappropriation, nor notice to bank of such purpose.
(XL S. C. C. A. 1928.) In absence of statute making it so, drawing of

check in due form on trust fund and depositing it in same bank to personal
credit of trustee is neither conversion or misappropriation of fund, nor
notice to bank of any such purpose. (Maryland Casualty Co. v. City
National Bank, 29 Fed. Rep. (2d series) 662.)

Trustee's payments to bank from account in which trust funds were commingled with
private funds held not notice of intention to misappropriate trust fund.

(U. S. C. C. A. 1928.) Where trust funds are commingled with private
funds in personal account of trustee, bank is not bound by its knowledge
of that fact to look to manner of their disbursement, and trustee's pay-
ments to bank were not notice to it of his intention to misappropriate
trust funds. (Ib.)

Surety, paying county trustee's shortage, could sue bank for funds traced to its pos-
session, or aiding in misappropriation, without seeking to surcharge settlement.

(U. S. C. C. A. 1928.) Where there was no controversy as to fact and
amount of county trustee's shortage, which was not discovered till after
settlements were made, county could, without seeking to surcharge settle-
ments, sue bank for wrongfully aiding in misappropriation, or for such of
its funds as it could trace to possession of bank, and surety, which paid
shortage, is entitled to subrogation to that right. (Ib.)
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Estoppel.—County, approving reports and settlements because of trustee's misrepre-
sentations, held not estopped to recover funds from bank.

(U. S. C. C. A. 1928.) That commissioners of county made periodical
reports on trustee's account, on which settlements were made, did not
constitute estoppel, barring recovery from bank of county's funds traced
to its possession after trustee's shortage was discovered, where reports and
settlements were approved by county because of trustee's fraudulent
misrepresentations. (Ib.)

Surety, paying county trustee's shortage, may recover from bank trust funds traced
to its possession.

(U. S. C. C. A. 1928.) Surety, having paid shortage of county trustee, held
entitled to recover from bank any trust funds traced into its hands, as
against contention that bank's title to funds paid to it by trustee was
complete, under negotiable instruments act of Tennessee. (Acts 1899,
ch. 94.) (Ib.)

Where trust and personal funds are commingled in personal account, check for
personal obligation is presumably payable from trustee's own money.

(U. S. C C A . 1928.) Where trust funds have been commingled with
personal funds in personal account, law presumes that drawer of check
for personal obligation against account intends to make payment out of
his own money. (Ib.)

To determine amount of trust money in joint account on given date, minimum bal-
ance between such date and date of deposit is amount identifiable as trust fund.

(U. S. C C A. 1928.) When trust money has been deposited in joint
account, and it must be determined how much remains on given date,
minimum balance existing between that date and date of deposit is amount
remaining and identifiable as trust fund, since, when trust fund has been
reduced, subsequent deposits of personal funds, without intention to
restore trust fund, are not to be applied to such restoration. (Ib.)

Perpetuities—Validity of trust in lands under rule against perpetuities was deter-
mined by law as it existed prior to donor's death in States in which lands were
located.

(U. S. D. C 1928.) Validity of trust covering New York and Pennsylvania
lands, as regards rule against perpetuities, was determined by common
law prevailing in the respective States prior to the death of the donor.
(Carnahan et al. v. Peabody et al., 29 Fed. Rep. (2d series) 412.)

Perpetuities—Gift, on distribution of property after termination of 90-year trust,
held void under rule against perpetuities.

(U. S. D. C 1928.) Gift under instrument placing donor's property in trust
with his partner for period of 90 years, "after which time said estate,
together with the accumulations therefrom, shall be given to and divided
between the descendants of my two brothers," held void under rule
against perpetuities, because intentionally suspending vesting of remainder
for arbitrary 90-year period. (Ib.)

Trusts—Rule requiring application of donor's intention to trust overrides rules of
construction.

(U. S. D. C. 1928.) Rule requiring interpretation of trust according to
donor's intention overrides all rules of construction. (Ib.)

Perpetuities—Trust fails where only purpose is accumulation for ultimate donees
prevented from taking by rule against perpetuities.

(U. S. D. C 1928.) Where only purpose of trust is accumulation for ulti-
mate donees who are prevented from taking by rule against perpetuities,
gift in trust fails. (Ib.)

WAREHOUSEMEN

. Warehousemen—Evidence sustained finding that pledgee took warehouse receipt for
value in good faith, in replevin action by carrier to recover goods wrongfully
delivered.

(U. S. C. C. A. 1928.) In action by initial carrier, as assignee of draft and
bill of lading, against pledgee of warehouse receipt, to recover possession
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of goods wrongfully delivered, evidence held to sustain finding that de-
fendant took warehouse receipt for value in good faith and without
notice. (Southern Pac. Co. v. Bank of America, 29 Fed. Rep. (2d series)
465.)

Replevin—Plaintiff's recovery in replevin depends on right to possession, though
another has title.

(U. S. C. C. A. 1928.) Replevin is possessory action in which recovery
depends upon right to possession, and plaintiff having right to possession
may prevail, though title is in another. (Ib.)

Warehousemen—Initial carrier taking assignment of bill of lading issued by it,
after connecting carrier's wrongful delivery to warehouseman, held not entitled to
replevin goods as against bona fide pledgee of warehouse receipt.

(U. S. C. C. A. 1928.) Initial carrier issuing bill of lading, of which it subse-
quently took assignment together with draft, after connecting carrier's
wrongful delivery, held not entitled to replevin the goods as against bona
fide pledgee of warehouse receipt issued by warehouse company to which
goods were delivered, since connecting carrier was plaintiff's agent and
defendant had superior right of possession. (Ib.)

Warehousemen—Initial carrier can not question possession of warehouseman, or
good-faith holders of warehouse receipt, after connecting carrier's wrongful delivery
to warehouseman.

(U. S. C. C. A. 1928.) Initial carrier is not entitled to question right of
possession of warehouse company, or persons taking warehouse receipt in
good faith and without notice, after connecting carrier's wrongful delivery
to warehouse company, since delivery of possession was plaintiff's
delivery. (Ib.)

Appeal and error—Assignments for benefit of creditors—Proceeding against debtor's
assignee for distribution of fund is equitable, and reviewing court may consider
sufficiency of evidence.

(U. S. C. C. A. 1929.) Proceeding by creditors for equitable distribution of
fund in hands of debtor's assignee is properly instituted in court of equity,
and reviewing court is not precluded from considering sufficiency of evi-
dence to support findings or judgment. (McDonnell v. Bank of China
et al., 33 Fed. Rep. (2d series) 816.)

Pledges—To constitute "pledge," pledgee must have possession and property must
be under creditor's control.

(U. S. C. C. A. 1929.) It is essential, to constitute a "pledge," that the
pledgee have possession of the thing pledged and that the property be
under power and control of the creditor, (Ib.)

Warehousemen—Transaction whereby debtor executed note and deposited flour as
collateral security constituted pledge, irrespective of whether property could be
identified.

(U. S. C. C. A. 1929.) Transaction whereby debtor executed note to ware-
house company and deposited bags of flour as collateral security consti-
tuted pledge, where warehouse company had possession thereof, irre-
spective of whether property could be identified, or was part of general
mass at time pledge was made. (Ib.)

Warehousemen—Warehouse company, while retaining note, could not assert right
to flour as pledgee, as against holders of warehouse receipts.

(U. S. C. C. A. 1929.) Warehouse company, while it held note of pledger,
could not assert right as pledgee in any of flour deposited with it as col-
lateral security, as against holders of warehouse receipts, where there was
not sufficient flour in storage to meet demands of all. (Ib.)

Warehousemen—Insolvent warehouse company, after transfer of right in flour
pledged to it, held property as agent or bailee.

(U. S. C. C. A. 1929.) Insolvent warehouse company, taking pledge of
flour in storage as collateral security for note, held flour as agent or bailee
for one to whom it transferred its rights as pledgee. (Ib.)

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis

1929



212 REPORT OF THE COMPTROLLER OF THE CURRENCY

Warehousemen—Where insolvent warehouse company made assignment, holder of
receipt covering pledged flour could participate with holders of warehouse receipts
in proceeds of flour without identifying pledged flour.

(U. S. C. C. A. 1929.) Where insolvent warehouse company, having suffi-
cient flour in storage to satisfy outstanding warehouse receipts made
assignment of its property, holder of receipt covering flour pledged to
warehouse company was entitled to participate in proceeds of sale of
flour with holders of warehouse receipts, though pledged flour could not
be identified. (Ib.)

Warehousemen—Where insolvent warehouse gave receipt for flour pledged to it,
question whether flour of certain brand came into possession of assignee of warehouse
should be determined before entering final decree for distribution of proceeds of
flour.

(U. S. C. C. A. 1929.) Question whether flour of a certain brand came into
possession of assignee of insolvent warehouse company must be determined
before entering final decree for distribution of proceeds of flour among
holders of warehouse receipts, where certain flour was pledged to ware-
house, and warehouse gave receipt for it and transferred its rights therein
to bank. (Ib.)

DECISIONS OF STATE COURTS

Mr. Thomas B. Paton, general counsel of American Bankers7 Asso-
ciation, furnishes the following decisions of State courts of particular
interest to banks for the period from November 1, 1928, to October
17, 1929, from the following reporters:

Atlantic Reporter 143, 144, 146, 147.
Northeastern Reporter 99, 146, 164, 165, 166, 167.
Northwestern Reporter 221, 222, 223, 224, 225, 226.
Pacific Reporter 270, 271, 272, 273, 274, 275, 276, 277, 278, 279, 280.
Southern Reporter 118, 119, 120, 121, 123.
Southeastern Reporter 144, 145, 146, 147, 148.
Southwestern Reporter (2d) 9, 10, 11, 12, 14, 15, 16, 17, 19.
New York State 231, 232, 233, 234, 236.
Ohio State reports 86.
Five additional decisions are taken from the New York Law

Journal.
In addition reference is made by Mr. Paton to Federal decisions in

the following reporters:
Supreme Court Reporter 49.
Federal Reporter (2d) 28, 29, 30, 31, 32, 33, 34.
These decisions are arranged in accordance with the treatment of

the subject with which they are connected in Paton's Digest.
The abbreviation " P . D." refers to Pa ton's Digest to which the

various decisions have been allocated.

ACCEPTANCE AND CERTIFICATION

ACCEPTANCE AND CERTIFICATION. Necessity of acceptance in writing citing
Paton's Digest opinion 15. Bank of Magazine v. Friddle, 14 S. W. (2d)
(Ark.) 238. P. D. 15.5.

ACCEPTANCE AND CERTIFICATION. Interpleader between holder and drawer of
certified check who claims no consideration. Greenberg v. World Exchange
Bank (by Noonan, J.). The New York Law Journal, page 1714, January
11, 1929. P. D. 45.1.
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ACCEPTANCES—TRADE

NEGOTIABILITY WHERE STATEMENT IS THAT " obligation of the acceptor hereof
arises out of the purchase of goods from drawee." Court notes that supreme
court refused a writ of error from case holding that negotiability was not
affected. Arrington v. Mercantile Protective Bureau, 15 S. W. (2d) (Tex.)
663. P. D. 168.

ACCEPTANCES—TRADE—NEGOTIABILITY. Effect upon negotiability of: "The
obligation of the acceptor arises out of the purchase of goods from the
drawer."

"The only reasonable conclusion to be drawn from the face of these trade
acceptances is that their execution completed the contract between the
parties and that the promise to pay was unqualified. We therefore conclude
that the language of the obligation is no more than a statement of the con-
sideration, or a reference to the origin, of the transaction, and did not
destroy the negotiability of the instruments."

Lane Co. v. Crum, 291 S. W. 1084, distinguished. "There is added in
the reported case the additional language, 'maturity being in conformity
with the original terms of purchase.'"
* * * * * * *

"In the instant case the trade acceptances represent an unqualified prom-
ise to pay a certain sum at a certain time; in the reported case, the trade
acceptances represent a promise to pay, qualified by an existing contract
between the parties. We conclude, therefore, that the reported case is not
contrary to the holding in the instant case." American Exchange National
Bank v. Steeley, 10 S. W. (2d) 1038 (Tex.). P. D. 168.

ADMINISTRATION OF ESTATES

DEATH AND DECEDENT'S ESTATE. Authority of foreign corporation to act as
administrator. 280 P. (Nev.) 321. P. D. 1719.

BOOKS, INSPECTION OF

CONFIDENTIAL NATURE OF BANK RECORDS. "AS to the records of the accounts,
the deposit and withdrawals, * * *. There is an implied obligation, as
I see it, on the bank, to keep these from scrutiny until compelled by a court
of competent jurisdiction to do otherwise."
* * * * * * *

"If the prosecutor can inspect the accounts of all policemen and their
wives, what is to prevent him from making any investigation into any
account of other individuals or classes which it may strike his fancy to
delve into? The right of personal privacy would be gone, and the public
would lose confidence in the institutions to which they intrusted their
assets " Brex v. Smith, 146 Atl. (N. J.) 34. P. D. 565.5.

BRANCHES

FOREIGN NATIONAL BANK MAINTAINING IN STATE, OFFICE SOLICITING BUSINESS
AND GATHERING INFORMATION, HELD NOT "DOING BUSINESS" THEREIN
AND NOT SUBJECT TO STATE COURT'S JURISDICTION NOR SUABLE BY NON-
RESIDENT (12 U. S. C. A. SEC. 24, SUBD. 7; GENERAL CORPORATION LAW,
SEC. 47.) (City Court of N. Y. 1929.) National bank having its principal
place of business in California, and whose main business under 12 U. S. C, A.
section 24, subdivision 7, was discounting and negotiating of commercial
paper; receiving deposits, buying and selling of exchange, coin, and bullion,
loaning money on personal security, and obtaining, issuing, and circulating
of notes, none of which functions were performed by it in New York, where
it maintained office, solicited business, and gathered information, held
"not doing business" in New York so as to be subject to service of process
on its vice president in charge of New York office nor subject to suit by
nonresident under General Corporation Law, section 47. (Raiola v. Los
Angeles First Nat. Trust & Savings Bank. 233 N. Y. S. 301.) P. D. 498.5.
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CHECKS

CHECKS—CHECKS PAYABLE TO DRAWEE BANK—EFFECT OF SUCH ORDER. "The
checks upon the bank, signed by the president and treasurer of the plaintiff
in error, to pay to the order of the bank definite sums, were authority to
the bank to pay to itself such sums, and were not authority to the bank to
pay such sums to any one else, and therefore, with respect to the amount
in which the sums of such checks exceeded the obligations of the plaintiff in
error to the bank, the bank still occupied the position of debtor to the plain-
tiff in error, and its duties with reference to such excess were the duties
imposed by its implied contract with the plaintiff in error to pay only upon
the order of the president and treasurer." Damascus Mfg. Co. v. Union
Trust Co., 164 N. E. (Ohio) 530. P. D. 1149.

CASHIER'S CHECK LOST IN GAMBLING. Validity in hands of holder in due
course. Manufacturers' & Mechanics' Bank of Kansas City v. Twelfth
Street Bank, 16 S. W. (2d) (Mo.) 104. P. D. 1163.1.

PAYMENT—AMBIGIOTJS CHECK PUTTING DRAWEE BANK IN DILEMMA. The
court said: "By drawing these checks in the manner in which they did, thus
rendering it uncertain from their terms whether they were for the benefit of
the Manual Arts Co. of J. B. Tailer, and then delivering them into the
possession of the latter, the respondents placed it in the power of Tailer to
mislead the bank in paying the money to him. In such a case the plaintiffs
should suffer for the wrongful acts of Tailer."

" I t is well settled that, where an instrument is uncertain as to its terms,
it is to be construed most strongly against the party thereto who caused
such uncertainty to exist." Couture v. Ocean Park Bank, 270 Pac. (Calif.)
943. P. D. 1209.1.

CHECKS WITHOUT FUNDS. Payment of Check before trial. Postdated Checks.
People v. Weaver, 274 Pac. (Calif.) 361. P. D. 1260.

PERSONAL USE OF FIDUCIARY CHECKS. Liability of bank where fiduciary draws
check to himself personally and deposits it in his personal account, mis-
appropriating proceeds by paying bank and otherwise. Maryland Casualty
Co. v. City National Bank, 29 Fed. (2d) 662. P. D. 1332.5.

CHECKS WITHOUT FUNDS. Kentucky 1928 and 1926 statutes held unconsti-
tutional. Element of intent to defraud omitted. Imprisonment for debt.
"The act is a declaration by the commonwealth to one party to a contractual
transaction, whereby he had incurred a debt to the other, that unless he
pays that debt he shall be arrested, tried, convicted, fined, and imprisoned
at hard labor; and this obviously not for any taint of criminality in the
transaction out of which the debt arose. For this default, unless it is purged
by paying, before conviction, his debt to the prosecuting party, and the
accrued costs of putting this coercion upon him, the debtor may be im-
prisoned. There is no pretense of punishing him for giving the paper if
the preliminary notice or demand shall have the desired effect of extorting
the money he owes. If this fails he may be branded a felon under the guise
of punishing an act which is not criminal and which does not involve ab-
stract criminality or the taint of moral turpitude, and which might up to
the very moment of conviction have been shorn of even its factitious crimi-
nality by the payment of the obligation." Burnam v. Commonwealth,
15 S. W. (2d) (Ky.) 256. Ward v. Commonwealth, 15 S. W. (2d) (Ky.)
276. P. D. 1260.3.

CHECJKS WITHOUT FUNDS CRIMINAL LIABILITY OF CORPORATE OFFICER. " When a
corporation issues its check in payment of a corporate debt owing to the payee,
which check is not honored for lack of funds or credit, none of the officers
who signed it in their representative capacity may be prosecuted under section
1292-a of the penal law, because none of them can be regarded as either a
maker, drawer, utterer, or deliverer of the check." People v. Fleishman, 232
N. Y. S. 187. P. D. 1271.1.

FIDUCIARY CHECKS. Payment of personal debt to drawee bank. Charge to
fiduciary account of check signed in individual name. Paying cash to
fiduciary on bearer check. Checks paid after notice of a misapplication.
Massachusetts Bonding & Ins. Co. v. Standard Trust & Savings Bank, 166
N. E. (111.) 123. P. D. 1307.1.
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Instrument made payable to "A, trustee" received in payment of personal debt
of A in violation of trust. Notice of defect from form of instrument. Owens
v. Nagel, 165 N. E. (111.) 165. P. D. 1307 Section 4 (2).

FIDUCIARY CHECKS. Draft by agent payable to bank other than drawee.
Deposit of proceeds in personal account. Misapplication of trust funds in
such account. White-Dulany Co. v. Craigmont State Bank. 279 P. (Idaho)
621. P. D. 1307, section 5.

PERSONAL USE OF FIDUCIARY CHECKS. Liability of depository bank, which
credits to drawer's agent proceeds of check payable to such bank. Such
check as order on depository to place proceeds to drawer's credit. W. L.
Chase & Co., Inc., v. Norfolk Nat. Bank of Commerce and Trusts, 145 S. E.
(Va.) 725. P. D. 1330.6.

PERSONAL USE OF FIDUCIARY CHECKS.—Fiduciary's check to personal order
deposited to his individual account and misapplied. Oregon statute. New
Amsterdam Casualty Co. v. Robertson. 278 Pac. (Oreg.) 963. P. D. 1331.5.

OVERDRAFTS

" When a bundle of checks is presented through a clearing house, all must be paid
or none. The payer bank is not entitled to select checks for payment, if
funds to pay all are insufficient." Louisville & N. R. Co. v. Federal Reserve
Bank of Atlanta, 10 S. W. (2d) 683. P. D. 3751.5. (Inconsistent with
opinions in digest.)

" Checks must be paid in the order in which they are presented. No payee has a
right to demand that his check be given priority over a check that came in
for payment earlier." Louisville & N. R. Co. v. Federal Reserve Bank of
Atlanta, 10 S. W. (2d) 683. P. D. 3754.5.

FINALITY OF PAYMENT OF CHECK GENERALLY. A check was paid notwithstand-
ing a stop order. The reason was statements over the telephone by the bank
to the holder. " I t elected to pay the check, and the transaction is closed.
When the check was paid it became dead to the commercial world, mere
evidence of a past transaction or indebtedness that had become extinguished
by payment. The payment, under the circumstances, was purely a volun-
tary act on the part of the bank, and it can not recover the funds so paid out
from the original payee, Russell, or anyone else." Huffman v. Farmer's
National Bank of Cross Plains, 10 S. W. (2d) (Tex.) 753. P. D. 3764.6.

CHECKS

STOPPING PAYMENT OF CHECK. EQUITABLE PURCHASER. A drawee bank felt
bound by statements over the telephone to the holder and consequently
refused to obey a stop order. The court held the payment purely voluntary
so as not to give the drawee any rights over against the parties to the check.
Huffman v. Farmers' National Bank of Cross Plains, 10 S. W. (2d) (Tex.) 753.
P. D. 4519.5.

STOPPING PAYMENT. Protection of bank by stop-payment agreement. Gaita v.
Windsor Bank, 167 N. E. (N. Y.) 203. P. D. 4463.5. (This decision goes
very far in protecting the bank.)

COLLATERAL
PLEDGE AND COLLATERAL. Negotiability of collateral note with acceleration

provisions, etc. City National Bank v. Roberts, 165 N. E. (Mass.) 470.
P. D. 3826.5.

Right of transferee of note to hold collateral for general indebtedness of party of
original note to it. Suggestion that collateral note form include provision
protecting transferee in this respect. Stover Bank v. Welpman, 19 S. W.
(2d) (Mo.) 740. P. D. 3891.8.

Loan of credit pledge of collateral for benefit of third person—Transfer of assets
of insolvent national banks. Federal Intermediate Credit Bank of Omaha
v. L'Herisson, 33 F. (2d) 841. P. D. 736.5.
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PLEDGE AND COLLATERAL. Pledge for general indebtedness of pledgor—Inclusion
of obligation on which he is jointly liable with another—Right of transferee
of note and collateral to hold collateral for general indebtedness of pledgor
to him. 34 F. (2d) 334, modified in other respects, 34 F. (2d) 344. P. D.
3891.9.

Note extra copy filed under 3816, with notation that form should specifi-
cally include joint obligation of pledgor.

COLLECTIONS

COLLECTION. California bank collection statute construed. Anthony v.
Crocker First National Bank, 272 Pac. (Calif.) 767. P. D. 1416.4.

Construction of Georgia statute giving priority for unpaid collection items.
Kuniansky v. Mobley, 146 S. E. (Ga.) 898. P. D. 1416.4.

Application of collection agreement to deposit of public funds. Shambaugh v.
City Bank of Elm Creek. 226 N. W. (Nebr.) 460. P. D. 1446.10.

Collection " credited subject to final payment." What constitutes final payment?
Haas v. Opelousas St. Landry Bank & Trust Co., 119 So. (La.) 372. P. D.
1447.

Bank as holder in due course for value of item deposited for collection when it
permits the depositor to withdraw the credit. Bath National Bank v. Ely N.
Sonnenstrahl, 164 N. E. (N. Y.) 327. P. D. 1461.

Liability for default of correspondent—Massachusetts rule in Louisiana.
(Listed as outstanding case because P. D. lists Louisiana under New York
rule.) Haas v. Opelousas St. Landry Bank & Trust Co., 119 So. (La.) 372.
P. D. 1471.

Forwarding direct—Bank draft in payment—Custom—Banking customs gen-
erally—Collection agreement—charging item back; deposit by public
officer—statutes affecting collection. Adams County v. Meadows Valley
Bank, 277 Pac. (Idaho) 575. P. D. 1471.7,

Liability of bank for selecting Federal reserve bank as correspondent in view of
practice of latter to forward direct. " I t would be too strong a thing to say
that a national bank is guilty of negligence in clearing through a Federal reserve
bank, particularly when the testimony of the officers of the national bank
showed that such officers were not advised as to the particular method
employed by the Federal reserve bank in making collections." Louisville
& N. R. Co. v. Federal Reserve Bank of Atlanta, 10 S. W. (2d) 683. P. D.
1481.6.

Compare last paragraph of 1481a. How can a national bank disavow knowledge
of practice of Federal reserve bank to forward direct?

FORWARDING DIRECT. Distinction between sending to drawee bank and to
bank at which item is made payable. Garrett v. Merchants' Bank & Trust
Co., 118 So. (Miss.) 540. P. D. 1483.7.

FORWARDING DIRECT—NEGLIGENCE. Collection bank not liable for forwarding
direct where drawee bank did not have sufficient cash to pay check after
paying checks previously presented. Louisville & N. R. Co. v. Federal
Reserve Bank of Atlanta, 10 S. W. (2d) 683. P. D. 1483.8.

RECEIPT OF DRAFT OR CASHIER'S CHECK IN PAYMENT—EFFECT OF CUSTOM.
"The great mass of business to-day is transacted on exchange, and not
with actual money. To require a collecting bank which, for the accom-
modation of a patron, has undertaken to collect for him a check or other
commercial paper which he has left with it for that purpose, to accept
nothing but legal tender, otherwise to assume all hazard attending the
collection, would place not only on the bank, but on business generally, a
requirement attended by great inconvenience and delay, and accompanied
by greatly increased expense of collection. It would be impracticable and
not in harmony with the trend of modern business. The custom prevailing
among banking institutions of transacting business by means of checks,
credits, and exchanges is of such general and universal nature that courts take
judicial notice thereof. Hilsinger v. Trickett, 86 Ohio St. 286, 99 N. E. 305,
Ann. Cas. 1913D, 421." Cattaruza v. First National Bank of Williamson,
146 S. E. (W. Va.) 393. P. D. 1554.4.
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RECEIVING DEAFT IN PAYMENT. Custom. Ignorance by depositor of custom.
Humble Oil & Refining Co. v. Wichita State Bank & Trust Co., U S . W.
(2d) (Tex.) 644. P. D. 1554.4.

ACCEPTANCE OF DRAFT IN LIEU OF CASH. Authorizing statute. North
Carolina. M. C. Braswell (Inc.), v. Citizens' National Bank of Raleigh,
148 S. E. (N. C.) 236. P. D. 1557.3.

ACCEPTANCE OF DRAFT IN PAYMENT AS AUTHORIZED BY STATUTE. Risk of
payment of draft on holder or on drawer. Morris v. National Bank of
New Bern, 148 S. E. (N. C.) 253. P. D. 1568.2.

WHAT CONSTITUTES PAYMENT OF CHECK BY DRAWEE BANK. Marking "paid,"
charging to drawer's account and sending of remittance draft. Insufficiency
of cash on hand and on deposit with drawee of draft to pay check or draft.
Insolvent drawee bank. Moore & Dawson v. Highway Engineering &
Construction Co., 144 S. E. (N. C.) 692. P. D. 1573.

AMOUNT OF WRONGFULLY DISHONORED CHECK AS TRUST FUND. HOW far is
ruling dependent on minority rule that there is a trust fund when drawee
bank collects check upon itself? Johnson v. Farmers' Bank of Clarksdale,
11 S. W. (2d) (Mo.) 1090. P. D. 1589.1.

COLLECTION OF CHECK BY DRAWEE BANK FROM ITSELF. Trust fund on insol-
vency. Kansas. Griffith v. Burlington State Bank, 277 Pac. (Kans.) 42.
P." D. 1589.5.

TRUST FUND WHERE ITEM PAID BY CHECK ON COLLECTING BANK. Trust fund
relation prior to remittance. Trust fund where collection by drawee bank.
Sinclair Refining Co. v. Tierney, 270 Pac. (N. Mex.) 792. P. D. 1589.5.

CHECK FOR DEBTOR BALANCE ON CLEARING AS PREFERRED CLAIM. Farmers'
Bank of Bowling Green v. Cantley, 16 S. W. (2d) (Mo.) 642. P. D. 1590.

Trust fund where collecting bank received payment in checks upon itself re-
ceived in clearings. Bauck v. Veigel, 225 N. W. (Minn.) 916. P. D. 1595.6.

TRUST FUND ON INSOLVENCY. Tracing trust fund. People's State Bank of
Le Roy v. Burlington State Bank, 277 Pac. (Kans.) 39. P. D. 1610.3.

Liability of collecting bank dependent upon actual damage resulting from neg-
ligence. Louisville & N. R. Co. v. Federal Reserve Bank of Atlanta, 10
S. W. (2d) 683. P. D. 1619.3.

COLLECTION. Federal reserve bank as collection agent. Checks forwarded
directly to drawee bank and charged to drawer's account. Charging
amount to drawee's reserve account with Federal reserve bank. Set-off
by Federal reserve bank of amount due by drawee bank against proceeds of
its stock in the Federal reserve bank. Federal Reserve Bank of Richmond,
appellant, v. Thos. A. Early, receiver of the Farmers and Merchants National
Bank of Lake City, appellee. No. 2750. Circuit Court of Appeals for the
Fourth Circuit. P. D. 1127.1 on page 872. 30 F. (2d) 198. Reported in
the United States Daily, March 2, 1929, page 3216. P. D. 1127.1 on page
872.

COLLECTION. Independent legislation. Minnesota. Provision that depository
bank becomes agent for collection. Binding effect of statute upon public
officer as depositor. Schram v. Askegaard, 34 F. (2d) (Minn.) 348. P. D.
1416.4.

CONTRACTS

ARBITRATION. Power of municipal, quasi-municipal, and private corporations
to agree to arbitrate. Attitude of courts toward arbitration. "Where a
corporation, whether public or private, is not expressly prohibited from
submitting certain matters of this kind to arbitration, and where such
corporations have the power to sue and to be sued, arbitration may be
resorted to. Such arbitration provisions in a contract are in harmony with
the modern tendency of the law which is designed to avoid as much as possible
litigation in courts; and they also serve the purpose of procuring a speedy
determination when litigation results. Arbitration should therefore be
encouraged, rather than discouraged." In re Lower Baraboo River Drain-
age Dist., 225 N. W. (Wis.) 331. P. D. 1627.
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CORPORATION

CORPORATION. Affiliated institutions. Notice to corporation as notice to
affiliated institution. Filing of by-law requiring countersignature to
corporate check. "Having thus enjoyed the advantages and benefits of
the identity of stockholders and unity of ownership, they ought not to be
heard to assert the corporate fiction of their separate entity to the dis-
advantage of a customer whom they had thus invited to disregard the fiction."
Damascus Mfg. Co. v. Union Trust Co., 164 N. E. (Ohio) 530. P. D. 1654.5.

DEPOSITS

DEPOSITS. Deposits outside of bank. Receipt by bank officer who makes pass-
book entry in compliance with usual practice. Liability of bank for robbery
before deposit taken to bank. Effect of statute prohibiting receipt of
deposits outside of bank. Wellston Trust Co. v. American Surety Co. of
New York, 14 S. W. (2d) (Mo.) 23. P. D. 1778.5.

PERSONAL. Liability of bank officer who induces depositor not to withdraw
by fraudulent oral statement as to bank's solvency. Smith v. Vandiver,
147 S. E. (S. C.) 645. P. D. 1781.4.

PUBLIC FUNDS. Power of depository State bank to pledge assets to secure.
Recovery of collateral by receiver of insolvent bank. Applicability of
defense of ultra vires where transaction fully executed. Farmers' State
Bank v. County of Marshall, 221 N. W. (Minn.) 242. P. D. 1804.

PUBLIC FUNDS. Power to pledge assets to secure and to secure deposits generally
(valuable collection of authorities). Pledge of assets left for safekeeping;
rights as between owners of negotiable paper and pledgee. Commercial
Guaranty State Bank v. City of Longview, 11 S. W. (2d) (Tex.) 217. P. D.
1804.5.

DEPOSITS IN TWO NAMES. ULTIMATE TITLE. SURVIVORSHIP. Refusal to
follow rule of Garland's Appeal, 126 Mo. 84, 136 A. 459. Burns v. Nolette,
144 Atl. (N. H.) 848. P. D. 1832.5.

DEPOSITS IN TWO NAMES. CREATION OF JOINT TENANCY. Revocation by deposi-
tor of interest of other person in whose name also deposit is made. New York
statutes. Moskowitz v. Marrow, 167 N. E. (N. Y.) 506. P. D. 1845.2.

DEPOSITS IN TWO NAMES. ULTIMATE TITLE IN SURVIVOR, "or." "The
word 'or ' " in title to bank account "negatives the idea of joint tenancy,"
with its resultant title in survivor. Boyle v. National Union Bank of Dover,
144 Atl. (N. J.) 10. P. D 1850.2.

DEPOSITS

SET-OFF. Outlawed note held by bank. Michigan statute. Merritt v. Peter-
son, 222 N. W. (Iowa) 853. P. D. 4321.1.

DEPOSIT BY COMMISSION MERCHANT. Implied notice of third person's ownership
of deposit. Gillen v. Wakefield State Bank, 224 N. W. (Mich.) 761. P. D.
4358.5.

SAFE DEPOSIT AND SAFE-KEEPING. Liability of bank' for misappropriation by
cashier. "We recognize that the result of this decision is to put a very
considerable burden upon banks in the conduct of their business. However,
banks hold very responsible positions of trust, and it is not expecting too
much of them to protect in every reasonable way the property of their
customers committed to their care. They select their own servants and
officers, and the law holds them responsible for the acts of their agents within
the range of their authority. The bank may, and usually does, protect
itself by bonding its employees. But it should do more. I t should very
carefully supervise such agents and make frequent inspection, full and
complete, to guard against dishonesty or carelessness of its agents. The
bank should also understand that an agent not only has the authority
actually given him under the resolutions of the directors, but the bank may
be bound, under some circumstances, by the agent's apparent authority.
In no other way may a confiding public be protected." Stevenson v.
Columbia Bank of Lodi, 221 N. W. (Wis.) 753. P. D. 4225.
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CERTIFICATE OF DEPOSIT

DEPOSITS IN TWO NAMES. Application of statute where certificate of deposit
recites deposit by one person, payable to himself and another. Such deposit
as creating merely an agency to withdraw revocable by death. " There is a
distinction between those in which the account was opened or placed in the
names of the depositor and another and those in which a person other than
the original owner was merely authorized to draw on the deposit. Cases
discussing the effect of a joint deposit in the names of the original owner and
another generally refer to those in whose names the account appears on the
books of the bank as joint tenants or tenants in common of the fund. An
interesting collection of decisions on this subject appears in the annotation
subjoined to Parrish v. Merchants & M. Sav. Bank, L. R. A. 1917C, 548, 550.
In our case these decisions are not controlling for the reason that the deposit
was made in the name of only one person."

This decision raises question: Shall recommended draft of deposit in two names
statute be modified? A form which would include the certificate of deposit
in this case (and also deposits payable to more than two persons) reads:
"When a deposit, including a deposit evidenced by a certificate of deposit,
has been made or shall hereafter be made in any (specify institutions)
transacting business in this State payable to either of two persons or to any
one of more than two persons, with or without a reference to the survivor
or survivors in either case, such deposit * *. * may be paid to either or
any of said persons whether the other or others be living or not * * * #»
This form .also specifically mentions certificates of deposit which avoids any
doubt as to the application of the statute to such instrument. Jones v.
Fullbright, 148 S. E. (N. C.) 229. P. D. 1089.1.

Application to payee of certificate of deposit of rule that bank must know
signature of customers, citing Paton's Digest, Opinions 1095, 1096, 2305,
2304a and 2305a. Moler v. State Bank, 223 N. W. (Minn.) 780. P. D.
1095.5.

FORGED OR ALTERED PAPER.

ALTERED AND RAISED PAPER. Negligence of drawer; addition by employee of
initial of payee; negligence of bank in paying employee without inquiry as
to identity of payee. Gutfreund v. East River Nat. Bank, 167 N. E. (N. Y.)
171. P. D. 323.6.

ALTERED AND RAISED PAPER. Negligent execution facilitating alteration. Posi-
tion that former conflict of authority was resolved by section 124 of negotiable
instruments act providing that "when an instrument has been materially
altered and is in the hands of a holder in due course, not a party to the
alteration, he may enforce payment thereof according to its original tenor."
Recovery by holder in due course according to original tenor, notwithstanding
negligent execution. The court said: "Unless the statute is given this
construction it fails of its dominant purpose—to establish a uniform rule of
liability—and ceases to be a uniform negotiable instrument act." Laseter
v. Hill, 118 So. (Ala.) 252. P. D. 328.

ALTERED AND RAISED PAPER. Manifest alteration. Recovery by holder in due
course on note as altered. Payee's name erased. Making interest payable
from date instead of from maturity. " I , we, or either of us added." Filling
blanks. Saxon v. Me Gill, 16 S. W. (2d) (Ark.) 987. P. D. 366.

FORGED PAPER. Application of forged and raised check state requiring notice
or suit within stated time to forged indorsement. Atwell v. Mercantile
Trust Co. of California, 272 Pac. (Cal.) 799. P. D. 2033.

Recovery of money paid on unauthorized indorsement; clearing house rule as to
effect of indorsement; application of forged and raised check statute to
forged indorsement. Merchants' National Bank of Los Angeles v. Con-
tinental National Bank of Los Angeles, 277 Pac. (Cal.) 354. P. D. 2201.6.

Instrument payable to "estate of ," as payable to bearer. Hansen v.
Northwestern Nat. Bank of Minneapolis, 221 "N. W. (Minn.) 873. P. D.
2263.6.
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Fraudulent issue by cashier of certificate of deposit. Estoppel of bank. Re-
covery by good faith holder of nonnegotiable certificate of damages incurred.
"They were forgeries of no value as commercial paper in any body's hands
whether holders in due course or otherwise. The bank is not liable on the
certificates, but is liable for the damage done by them." (Quoted from
p. 943.) Citizens' State Bank v. Security Bank of Tyndall, 222 N. W.
(S. Dak.) 932. Bank of Avon v. Smith, 222 N. W. (S. Dak.) 936. Menno
State Bank v. Security Bank of Tyndall, 222 N. W. (S. Dak.) 938. Schelske
v. Smith, 222 N. W. (S. Dak.) 941. Tripp v. Smith, 222 N. W. (S. Dak.) 943.
Yankton College v. F. R. Smith, 222 N. W. (S. Dak.) 946. P. D. 2311.

WHAT CONSTITUTES FORGERY. Signature purporting to be that of agent or
officer, but unauthorized. Forgery insurance. Dexter Horton Nat. Bank
of Seattle v. United States Fidelity & Guaranty Co., 270 Pac. (Wash.) 799.
P. D. 2404.1.

FRAUD AND CRIMES. Robbery with -dangerous weapon. Virginia statute up-
held which provides death penalty or in discretion of jury 8 to 18 years
imprisonment.' Brookman v. Commonwealth, 145 S. E. (Va.) 358. P. D.
2366.1.

INSOLVENCY AND RECEIVERS

INSOLVENT NATIONAL BANKS

JURISDICTION

Suit in State court brought against national bank, which thereafter failed can not
be removed to Federal court where plaintiff does not join receiver nor seek
any relief against him. Such suit will not affect receiver^ possession of
property claimed by another. Barons v. First National Bank of Plainville,
Kans., 28 Fed. (2d) 615. P. D. 1606.5.

INSOLVENT STATE BANKS

STATE BANKING DEPARTMENTS. Liability of examiner and his surety for not
discovering and reporting insolvency of bank. State v. Turner, 17 S. W.
(Mo.) 986 P. D. 1023.9.

INSURANCE
ROBBERY INSURANCE. Deposit received outside of bank in violation of express

statutory prohibition. (Surety company might contest its liability on the
ground that its rates were fixed on the basis of legal practices only and that
it knew that banks could not legally send messengers after deposits. Shall
we ask American Surety Co. whether case has been appealed?) Wellston
Trust Co. v. American Surety Company of New York, 14 S. W. (2d) (Mo.)
23. P. D. 2847.3>i

SIGNATURE. "Per ," as forgery. Bank of Detroit v. Standard Ace.
Ins. Co., 222 N. W. (Mich.) 134. P. D. 2859.8.

LIFE INSURANCE TRUST
INHERITANCE TAX

A transfer of property, formerly consisting of proceeds of life insurance, by a
trust agreement intended to take effect at or after the death of the donor,
constitutes a taxable transfer within the meaning of the transfer inheritance
tax act, P. L. 1909, p. 325, and amendments. Fagan v. Bugbee, Comp-
troller (N. J. Sup., 1928) 143 Atl. Rep., 807. P. D. 2871.5%.

INSURANCE TRUST. Inheritance tax where insurance made payable to trustee
with right to revoke or alter trust instrument. In re Haedrich's Estate,
236 N. Y. S. 395. P. D. 2871.5>i

INTEREST AND USURY

INDUSTRIAL LOAN DEPARTMENTS. Usury. Although not directly involved,
decision is valuable one on question of usury in connection with industrial
loan department. A savings society loaned $300 for one year and retained
$30, paying over $270. The borrower purchased a 4 per cent installment
certificate for $300 payable in 10 equal monthly installments of $30 each.
The transaction was upheld. Simpson v. Smith Sav. Soc, 12 S. W. (2d)
890. P. D. 2834.7.
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INTEREST AND USURY. Small loan law—constitutionality. State v. Hill, 123
So. (La.) 317. P. D. 2871.6,

STATUTE LIMITING RATE OP INTEREST ON BANK DEPOSITS. Validity. Appli-
cation to national banks. Effect of existing contract to pay higher rate.
Holland v. Nakdimen, 9 S. W. (2d) (Ark.) 307. P. D. 2875.6.

JURISDICTION

Action against national bank must be brought in place where its bank is "located."
(12 U. S. C. A. sec. 94.) (City court of N. Y. 1929.) Under 12 U.S. C. A.,
section 94, providing that actions against national banks may be had in any
district court of United States within district in which bank may be estab-
lished, or in State court in county or city in wThich bank is located having
jurisdiction in similar cases, action against a national bank must be brought
in the place where its bank is "located," which is the place specified in its
organization certificate. (Raiola v, Los Angeles First Nat. Trust & Savings
Bank. 233 N. Y. S. 301.)

COURTS. Decisions of Federal courts construing Federal statute are controlling
on State courts. (City court of N. Y. 1929.) The decisions of Federal
courts construing Federal statute are controlling on State courts, where
meaning of Federal statute is to be ascertained. (Ib.)

NOTE.—Decision is contra to P. D. 757.

LOST OR STOLEN PAPER

LOST OR STOLEN PAPER. Blank' Traveler's checks stolen. Liability of drawee
to holder in due course. City National Bank of Galveston v. American
Express Co., 16 S. W. (2d) (Tex.) 278. P. D. 3148.1.

MORTGAGES AND LIENS

MORTAGES AND LIENS. Rights and liabilities of trustee of deed of trust.
Release of security while obligations outstanding. Protection by indemnity
to trustee issuing duplicate bonds. Harvey v. Guaranty Trust Co., N. Y.
L. J., April 25, 1929, page 450. P. D. 3194.2.

CHATTELS. Indebtedness secured. Specific note mentioned. General clause
extending security to liability "now existing." Other existing notes not
included. "Irrespective of stereotyped or general printed provisions
appearing in a contract, the literal or sweeping terms of a contract may
never prevail over what appears to the court to be the rational and general
intent of the parties thereto." The warning from this decision and the
similar one of St. Lucie County Bank & Trust Co. v. Aglin, 114 So. (Fla.
1927) 438, is not to put too much trust in printed forms. To remove doubt
as to enforcement they should be short, clear, and in ho way inconsistent
with the words written in. First Nat. Bank of Ardmore v. Gillam, 273 Pac.
(Okla.) 261. P. D. 3206.1.

CHATTEL MORTGAGES. Holder in due course of note as subject to defenses
to chattel mortgage securing it. Singer v. National Bank & Investment Co.,
118 So. (Ala.) 561. P. D. 3321.1.

FEDERAL TAX LIENS. Notice of Federal tax lien duly filed and recorded
operates as lien on bank deposits of taxpayer, although bank is not served
with notice. Memorandum 5432, General Counsel, Bureau of Internal
Revenue. U. S. Daily, January 11, 1929. P. D. 3346.4J4

NEGOTIABLE PAPER

BONDS. Negotiability. Compliance with statutory requirements. Express
statement of negotiability. Reference to extrinsic instrument. "Subject
to." Construction in favor of negotiability. Acceleration provisions.
Option to redeem. Payable to bearer or, if registered, to registered holder.
Provision for sinking fund. Enoch v. Brandon, 164 N. E. (N. Y.) 45.
P. D. 3434.

Purchaser of several notes of a series, some of which are overdue. Status as
holder in due course of unmatured notes. Hobart M. Cable Co. v. Bruce,
274 Pac. (Okla.) 665. P. D. 3648.1.
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NOTES AND ACCEPTANCES PAYABLE AT BANK

CEHTIFICATION OF NOTE PAYABLE AT BANK. Court assumes without discussion
that same rules apply as to certification of check. Greenberg v. World
Exchange Bank (By Noonan, J.) The New York Law Journal, page 1714,
January 11, 1929. P. D. 3742.1.

Release of maker where bank at which note payable fails after maturity and
before note is presented. Federal Intermediate Credit Bank v. Epstin,
148 S. E. (S. C.) 713. P. D.3743.

HOLDER IN DUE COURSE

Bank crediting instrument as deposit as holder "for value"; where depositor
executes note to bank. Colorado Nat. Bank v. Western Grain Co., 118 So.
(Ala.) 588. P. D. 2443.5.

Bank credit as " value." Withdrawal of account after maturity and after giving
of renewal note. New Jersey Title Guarantee & Trust Co. v. McGrath,
224 N. W. (Mich.) 755. P. D. 2444.6.

OFFICERS

BANK OFFICERS, DIRECTORS, AND EMPLOYEES. Regulation by State banking
department of personnel of bank. Notice by bank department forbidding
"any party to enter into the bank in an executive capacity" without ap-
proval of department. (Court assumes notice valid; bank's capital was
impaired.) [Participation by banks in selection of State banking board, see
Nebr., 1923, c. 191, page 438.] Killeen v. Doran, 226 N. W. (Nebr.) 435.
P. D. 762.7>i

Liability of bank directors for embezzlement by bank officers. Degree of care
required. Sternberg v. Blaine, 17 S. W. (2d) (Ark.) 286. P. D. 779.5.

BANK OFFICERS, DIRECTORS, AND EMPLOYEES. National banks. Director's
liability. Detailed consideration of many phases of director's liability.
Gamble v. Brown, 29 Fed. (2d) 366. P. D. 797.5.

BONDS OF OFFICES

INSURANCE. Fidelity insurance. Time of "loss"; concealment of loss by ma-
nipulation of books. American Surety Co. of New York v. North Texas
National Bank, 14 S. W. (2d) (Tex.) 88. P. D. 2835.7.

FIDELITY BOND. "A bond for the faithful performance of the duties of a cashier
of a bank is a security for competent skill and ordinary diligence, as well
as for integrity in the discharge of the duties of the office. And, in an
action upon such bond, an allegation that the cashier, as such, has received
money for which he has not accounted, is a sufficient assignment of a breach."
Sparta State Bank v. Myers, 165 N. E. (Ind.) 439. P. D. 2842.1.

"Securities blanket policy"; covering loss from having "taken" forged collateral
during term of policy does not cover loss upon forged security taken before
such policy takes effect although forgery not discovered nor loss realized
until thereafter. Kimbell Trust & Savings Bank v. Hartford Accident &
Indemnity Co., 164 N. E. (111.) 661. P. D. 2859.2.

FORGERY POLICY. Unauthorized indorsement of corporate name by officer fol-
lowed by his own name as officer as forgery. Schramm v. Metropolitan
Casualty Insurance Co. of New York, 231 N. Y. S. 554. P. D. 2859.9.

LIABILITY FOR EXCESS LOANS

DIRECTOR'S LIABILITY FOR EXCESS LOANS. Effect of lack of knowledge. Im-
putation of knowledge. Amount of liability. Amount of liability on re-
newal excessive loan. Nature of renewal as new loan or merety extension
of time. Accrued interest as making renewal note excessive. What con-
stitutes "money borrowed." Husband and wife as one borrower. Loan to
A for benefit of B. Disregard of small amount of excess. McRoberts v.
Spaudling, 32 Fed (2d) 315. P. D. 801.4&
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PRESENTMENT, PROTEST, AND NOTICE

PRESENTMENT, PROTEST, AND NOTICE. Time for presentment of check. Holding
check for next day's clearing. George H. McFadden Bros. Agency v.
Keesee, 16 S. W. (2d) (Ark.) 994. P. D. 3973.2.

Necessity of presentment on next business day where check delivered in place
where drawee located; payee's bank located in another place. Circuitous
routing. Mclntyre v. Live Stock Shipping Association, 11 S. W. (2d) (Mo.)
77. P. D. 3973.3.

Promise to pay at future date on presentation of demand note as dishonor, re-
quiring immediate notice of dishonor as condition to nondischarge of in-
dorser. Bredow v. Woll, 143 Atl. (Conn.) 849. P. D. 4116.2.

SHAREHOLDERS
BANK STOCK AND STOCKHOLDERS. Double liability. Decrease of liability by

reduction of capital stock. Mitchell v. Banking Corporation of Montana,
273 Pac. (Mont.) 1055. P. D. 839.

TAXATION

FEDERAL TAXATION

Exemption of building and loan associations from Federal income tax. Liberal
construction of such exemption. United States v. Cambridge Loan &
Building Co., 49 S. Ct. 39. P. D. 4571.

Income tax charging off doubtful claims as bad debts. American Trust Co. v.
Commissioner of Internal Revenue, 31 Fed. (2d) 47. P. D. 4582.1.

DISTRICT OF COLUMBIA

Gross earnings tax on District of Columbia banks does not include income from
tax-exempt Federal securities. District of Columbia v. Riggs National
Bank, 30 F. (2d) 873. P. D. 4625.3.

STATE TAXATION

FLORIDA

STATE TAXATION OF NATIONAL BANKS. Florida constitutional amendment of
1924. As amended in 1924, section 1 of article 9 of the Florida Constitution,
reads in part as follows: "The legislature shall provide for a uniform and
equal rate of taxation (except that it may provide for special rate or rates
on intangible property, but such special rate or rates shall not exceed 5 mills
on the dollar of the assessed valuation of such intangible property, which
special rate or rates, of the taxes collected therefrom, may be apportioned by
the legislature, and shall be exclusive of all other State, county, district, and
municipal taxes;) * * * ."

The court said: *' The amendment is not self-executing or mandatory, but
merely confers upon the legislature permissive authority to provide for special
rates of taxation on intangible property, though the amendment contains a
mandatory limitation as to special rates of taxation when such special rates
are duly provided for on intangible property. Therefore, until the legislature
does duly provide for special tax rate or rates on intangible property, the
organic general rule of uniformity and equality in the rate of taxation of all
property, real and personal, including intangible property, remains in force.
When, however, the permissive authority conferred upon the legislature is
exercised and provision is duly made by the legislature for special rates of
taxation on intangible property, the rate or rates ' shall not exceed 5 mills
on the dollar of the assessed valuation of such intangible property/ even
though the tax rate on other classes of property be greater. * * *.

"The legislature has not exercised the permissive authority conferred upon
it to provide for special rates of taxation on intangible property; therefore
the statute requiring all public stocks or shares in all incorporated or unin-
corporated companies to be assessed as other personal property, is the controll-
ing law when applied as the constitution requires." Porter v. First National
Bank of Panama City, 119 So. (Fla.) 130. P. D. 4664.
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State taxation of national banks. Discrimination. Practice in Florida of
exempting other moneyed capital. Roberts v. American National Bank of
Pensacola, 121 So. (Fla.) 554. P. D. 4664.5.

State bank stock. Discrimination. Folsom v. Bank of Greenwood, 120 So. (Fla.)
317. P. D. 4665.4.

COLORADO
TAXATION. STATE. Industrial banks. Collins v. First Industrial Bank, 276

Pac. (Colo.) 988. P. D. 4616.6.

KANSAS

State taxation of national banks. Illegality of Kansas tax. Mandamus denied
to city seeking to compel county treasurer to transfer to it proceeds of illegal
national bank tax. City of Topeka v. Boyd, 272 Pac. (Kans.) 124. P. D.
4664.

KENTUCKY

Partial exemption of bank stock from local taxation. Jones v. Citizens' Bank
of Hartford, 15 S. W. (2d) (Ky.) 468. P. D. 4617.

MISSOURI

State taxation of bank stock. Discrimination. "There is no justification for
assessing bank stock on the one hand at full value and all other property on
the other at less than its real value. The assessor is commanded to value
and assess all property according to its true value in money, and the State
board of equalization to determine as to each class of property its true value
in money. If these plain mandatory provisions are violated through discrim-
ination as between the different classes of property, the power of correction
does not lie with the county board of equalization. The taxpayer who suffers
from such discrimination must find relief in a court of equity. Boonville
National Bank v. Schlotzhauser, 317 Mo. 1298, 298 S. W. 732, 55 A. L. R.
489." State ex rel. Thompson, State auditor, et al. v. Dirckx, county clerk,
11 S. W. (2d) 38. P. D. 4664. (Mo.)

Discrimination against stock of banks and trust companies. Remedy by injunc-
tion. "Appellant's grievance is not that its property was overvalued but
that it was discriminated against through the undervaluation and omission
in part of other property subject to taxation. Had it at any time before the
tax books were delivered to the collector filed complaint with the State tax
commission, that body in the proper exercise of its jurisdiction would have
granted a hearing and would have heard evidence with respect to the valua-
tion complained of, and if the charges contained in the complaint had been
found to be true the valuations placed on its property would have' been
lowered, or that on other property raised, the property omitted from the
assessment roll would have been placed thereon, and the discrimination com-
plained of thereby removed. The remedy provided by statute is adequate,
certain, and complete. To permit taxpayers throughout the State who feel
aggrieved through alleged discriminatory assessments of their property to
stand silently by until after the taxes have become due and are pressed for
collection and then resist their payment by injunction would produce an
intolerable condition." Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 19 S. W.
(2) (Mo.) 746. P. D. 4682.7.

MONTANA

Invalidity of tax on State bank stock at higher rate than permissible on national
bank stock. "That Congress may not interfere with the taxation of property
which it is the exclusive right of the State to tax will not be questioned.
The difficulty here arises chiefly upon the requirements of the State consti-
tution. It requires the taxation of all property not exempt, and that the
tax must be uniform upon the same class of subjects. The congressional
requirement we are considering is not inconsistent with our constitutional
provision requiring uniformity. It is thus our own fundamental law, acting
coordinately with the law of Congress, which compels the State to tax State
as well as national bank shares upon the same basis." State ex rel. Conrad
Banking Corporation of Great Falls v. Mady, 272 Pac. (Mont.) 691. P. D.
4623.3.
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National Bank making voluntary payment of tax and not filing claim for refund
in accordance with State statutory provisions is barred from recovering tax.
First Nat. Bank of Plains v. Sanders County, 279 Pac. (Mont.) 247. P. D.
4682.

NEW YORK

INCOME TAX. Procedure on changing from old system to income basis. Foreign
banks. People Royal Bank of Canada v. Loughman, 236 N. Y. Sup. (Can.)
110. P. D. 4625.3.

State taxation of national banks. Morris Plan banks as competing institutions.
People ex rel. Morris Plan Co. of Buffalo v. Burke, 234 N. Y. S. 608. P. D.
4668.3.

Inheritance tax where deposit made in trust. N. Y. L. J. June 15, 1929. P. D.
4710.10. Cf. N. Y. L. J. 5/10/29, p. 740. Matter of Jurist, 157 N. Y. S.
141, 156 N. Y. S. 825, 132 App. Div. 465.

OKLAHOMA

BANK STOCK. Procedure for recovery. Protest of First National Bank of Guth-
rie, 276 Pac. (Okla.) 766. P. D. 4682.5.

OREGON

State taxation of national banks. Income tax. Referendum. Oregon. State
v. Hoss, 278 Pac. (Oreg.) 580. P. D. 4625.3.

PENNSYLVANIA

Inheritance tax. Reciprocity. Effect of New York decision as to constitution-
ality. Commonwealth v. Farmers' Loan & Trust Co., 147 Atl. (Pa.) 71.
P. D. 4702.7.

SOUTH DAKOTA

State taxation of national banks. Appeal from Security National Bank v.
Twinde, 217 N. W. (S. Dak.) 542 by the bank dismissed "for the reason that
the judgment of the State court sought here to be reviewed was based on a
non-Federal ground adequate to support it." 49 Sup. Ct. 81.

Recovery of taxes paid by national bank was denied by South Dakota Supreme
Court because they were paid without protest. P. D. 4664.

State taxation of national banks. Rights of national bank to recover refund of
tax on shares. Fiman v. Hughes County, 225 N. W. (S. Dak.) 711. P. D.
4682.6.

TENNESSEE

1929 Income Tax law of Tennessee construed. Income tax on tax exempt
securities. Shields v. Williams, 19 S. W. (2d) (Tenn.) 261. P. D. 4701.5.

WASHINGTON

Discrimination against bank stock. Where an objection to a tax on bank stock
"presents an intentional refusal to follow the constitutional requirement
that all property shall be taxed equally, the property owner has the right to
allege fraud therein and apply directly to the courts for relief/' Allegation
was that bank stock was assessed at 50 per cent of value while property
generally was assessed at not over 44 per cent. Yakima Valley Bank &
Trust Co. v. Yakima County, 271 Pac. (Wash.) 820. P. D. 4664."

Credits may be exempted from taxation. State ex rel. Egbert v. Gifford, 275
Pac. (Wash.) 74. P. D. 4690.5H-

State taxation of national banks. Discriminatory taxation generally. Trust
companies, mutual savings banks, building and loan associations, loan and
investment companies and investment bankers. Washington. National
Bank of Commerce of Seattle v. King County, 280 Pac (Wash.) 16. P. D.
4664.5.
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State taxation of bank stock. Deduction in assessing shares of bank's nontax-
able securities. Washington. Spokane & Eastern Trust Co. v. Spokane
County, 280 Pac. (Wash.) 3. P. D. 4643.5.

Discrimination against stock of banks and trust companies. Remedy by in-
junction. Yakima Nat. Bank v. Yakima County, 280 Pac. (Wash.) 25.
P. D. 4682.7.

WAREHOUSES AND WAREHOUSE RECEIPTS

NEGOTIABILITY OF WAREHOUSE RECEIPTS. Application of negotiable instru-
ments act to warehouse receipts. Does Georgia need warehouse receipts
act with its recommended amendments? Maryland Casualty Co. v. W. T.
Johnson Co., 145 S. E. (Ga.) 766. P. D. 4716.

DEFINITIONS OF LEGAL AND BANKING TERMS

Deposit v. loan. Shaw v. McBride, 9 S. W. (2d) (Tex.) 410. P. D. (Fefs.)

TRUSTS

Liability of bank lending money and making investments for customer. Farmers
& Merchants' Bank of Elkton v. Wisdom, 10 S. W. (2d) (Ky.) 846. P. D.
513.5.

Transfer by bank or trust company of securities owned by it to itself as trustee.
Kelly v. First Minneapolis Trust Co., 226 N. W. 696 (Minn.) P. D. 532.

Trust company may not as fiduciary purchase securities owned by it. In re
Security Bank & Trust Co., 224 N. W. (Minn.) 235. P. D. 532.

Purchase by trustee of securities from itself. Apportioning mortgage invest-
ment to trust estates. Participation certificates. The New York Law
Journal, page 2173, August 29, 1929. P. D. 532.

Succession by national bank to trust powers of State institution consolidated
with it. California statute providing for transfer of trust powers. Person
appointing bank or trust company as having in mind the full scheme for
substitution of trustees prescribed in that act. In re Barnett's Estate, 275
Pac. (Calif.) 453. P. D. 680.

National banks. "Trust company" as part of name. Confusion with State
institution with similar name. [(1) Middletown Trust Co., and (2) Middle-
town National Bank & Trust Co.] Injunction. Middletown Trust Co. v,
Middletown Nat. Bank. 147 Atl. (Conn.) 22. P. D. 681.1.

Tracing trust funds. (Most carefully worked-out opinion considering detailed
transaction.) Gering v. Buerstetta, 223 N. W. (Nebr.) 625. P. D. 948.3.
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