
September f , 1939 

Board o f Governors 
of the Federal feserve Syste© 

Federal Heserve Bui ld ing 
Wathington, D. C. 

Pet Construction of Subjection (c) 
of fac t ion 5 H 4 of the Revised 
Statutes in r e l a t i o n to the 
holding by Trf.nsctserica Corpora-
t i o n of shares of Bank of 
A&erics, 8 . T . & 5 . A . , in i t s 
reserve of r e a d i l y r-arfce tab le 
assets. 

Dear C i rs i 

On i.ugu«t 14, 1939, the Federal Feserve Bank of Tan Fran-
cisco transmitted to Sr« John B* Greet , Presicent of Trans«ij«rica 
Corpore.tion, a l e t t e r i n which was incorporated an expression of 
opinion tha t the proper construction of Subsection (e ) of Section 
5LU o f the Revised Statutes required that there be read in to i t s 
phraseology the fords "other than bank stock,* thereby s&king Sub-
section (c) impose the sa»e p roh ib i t ion upon bank stock as i s con-
ta ined in Subsection (b) of Section 5 1 U of the Revised S ta tu tes , 

3n August 19, 1939, « r . Grant r e p l i e d by l a t t e r to the 
Federal Feserve Bank of San Francisco i n which he took issue wi th 
t h i s construction &ade by the Board of Governors and asked the 
Federal Peserve Bank to transmit h is l e t t e r to the Board with his 
request for a reconsiderat ion o f the Ba t te r . 

I n connection wi th the question of a reconsiderat ion by 
the Board of Governors, S r . Grant has requested ca to lay before 
the Board asy views o f the s ta tute and I herewith respec t fu l l y sub-
g i t them for your considerat ion. 
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I . 

I n the Banking Act of 1933 (Act of June 16, 1933, S t a t , 
16^ ) , Congress for the f i r s t t i a e undertook to bring bank holding 
companiea tinker the j u r i s d i c t i o n sad control o f the Federa l Govern-
ment. ?his was accomplished through an aaandsant of --ection 5144 of 
the Revised Statutes which.vas tha t section of the nat ional Act 
( l e t of Jvxie 3» 1S£>4, 13 102) which provided tha t each share-
holder of a net loo* 1 bank should be e n t i t l e d to on* vote or. eech shrre 
of stock held by bin. i n sLL e lect ions of d i rectors* 

This e&efcdaent of 1933 prohibi ted a bank bol t ing oompany 
f r ^ : voting, the stock of a contro l led nat ional back unlass the company 
Here in possession of a vot ing paradt issued by the Board of Governors 
of the Federal Heserv© iys tae . As a condition precedent to tbo i s -
suance of tha permit by the Board of Governors, such c bank holding 
company—defined as a "holding company t f f i l i a t e * — w a s required to 
ugree to comply w i t h a number of conditions s p e c i f i c a l l y set f o r t h by 
Congress in the amendment* A*»ng thg^e i t ^ubsaction (c) which, as 
enacted in the Banking Set of 1^33 f a c t i o n 1 9 ( c j / , reads as f o l l o ^ s i 

• ( c ) notwithstanding the foregoing provisions of. 
t h i s sect ion, e f te~ f i ve years s f t e r the enactavnt of the 
Banking Act of 1933, ( l ) any such holding company a f f i l i a t e 
the shareholders or merbers of vhich sha l l be ind iv idua l l y and 
several ly l i a b l e i n proportion to the number of shares of 
such holding company a f f i l i a t e held by the* respect ive ly , i n 
addi t ion to amounts invested there in , for a i l s ta tutory l i a -
b i l i t y imposed on such holding company a f f i l i a t e b> reason of 
i t s contro l of shares of stock of banks, | | c^.V 

b o ^ 9:' ci^yes outr 
» reserve y f f T ^ U / fiftTfcgfr^s • ^ g f t y sMyunt o* 

V P ? r o f t f c i e f l a r g f i & V ? ^ 
>U«4 »r and (2) tha assets required by t h i s 

s e c t i o n to be p o s s e s s e d by s u c h holding coepfuay a f f i l i a t e say 
be u teci by i t fo r rejilacement of c a p i t a l i n banVs a f f i l i a t e d 
w i th i t and for losses incurred in such ban a, but any de-
f i c iency i n such assets r e s u l t i n g froz. such use s h a l l be &ad# 
up wi th in such period as the Federal Reserve Board nay by 
regu la t ion prescr ibe}" (Underscoring supplied*) 

This p a r t i c u l a r provision was designed to ambrace a specie 1 
c lass o f holding company a f f i l i a t e s , namely, those upon the shareholders 

i t s contro l of share? of stock of banks, s h a l l be a g t o l j ffl^y 

ft p v t i ^ trer m m w i irfw ^ o u t -
6 reserve ,?f r f ^ U t a fiarfcgfr^* assgty aft amount 

J^y.g ^ y p g r o f t f r f a g g g f l s t e p g r v a l u a g f U f t f c 
reftfrro^y* fry and (2) t h e assets required by t h i s 

s e c t i o n to b e p o s s e s s e d by s u c h holding company a f f i l i a t e may 
be used by i t fo r re j i l * cement of c a p i t a l i n bei&s a f f i l i a t e d 
w i th i t and for losses incurred in such ban a, but any de-
f i c iency i n such assets r e s u l t i n g fror- such use s h a l l be &ad* 
up wi th in such period as the Federal Reserve Board nay bf 
regu la t ion prescr ibe)" (Underscoring supplied*) 

This p a r t i c u l a r provision was designed to ambrace a specia l 
c lass o f holding company a f f i l i a t e s , namely, those upon the shareholders 
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of which rested ind iv idua l ly and several ly a legal l i a b i l i t y for 
th& statutory l i a b i l i t y imposed upon such holding company a f f i l i -
ates under tha banking la-*a* Cubsection (c j makes only one condi-
t ion wi th respect to such holding company a f f i l i a t e s and that i s 
thnt they shal l be required to establ ish and maintain oat of net 
earnings a reserve of r e e d i l y merketable assets in an amount not 
less tlian 12 per c#ntu®a of the aggregate par value of the bank 
stocks control led* 

Subsection (b) to ^hich the Board of Governors has r e -
ferred for i t s construction of Subsection (c) was designed to em-
brace tha t class of holding company a f f i l i a t e s the stockholders of 
*hich were not l ega l l y l i a b l e for the statutory l i a b i l i t y imposed 
upon such ho ld ing company a f f i l i a t e s by the banking laws. I t reads 
as f o l l o w s i 

9 [b ) Af ter f i v e years a f t e r the enactment of the 
Banking Act of 1933, every ?uch holding company a f f i l i a t e 
(1) shal l possess, and sha l l continue to possess during the 
l i f e of such permit, f ree and c lear of any l i e n , pledge, or 
hypothecation of any nature, read i ly ^arkattble assets other 
than bank stock i n en a&rOunt not less t i * n 12 per century of 
the aggregate per value of e l l bank stocks control led by such 
holding company a f f i l i a t e , which amount sha l l be Increa ed by 
not less than 2 per centum per annua* of such aggro-gate par 
value u n t i l such assets si a l l amount to 25 per centix- of the 
aggregate par vt lue of such bank stock; and (2) sha l l re invest 
i n read i ly marketable assets other than bank stock a l l net 
earnings over and above 6 per centum per annum on th« book 
value of i t s own shares outstanding u n t i l such assets sha l l 
amount to such 25 per centum of the aggregate per value of 
a l l bank stocks control led by i t | " 

I t fcill be read i ly seen t t e t Congress intended Subsection (b) 
to be £uch no re tx iruen.^e snd str ingent in I t s operation th^n M 
"estion ( c ) . For example, holding company a f f i l i a t e s subject to (b) 
are required to possess on June I 6 t 1936, unpledged read i l y Market-
able assets other than bank stock i n an amount not less then 12 per 
centum of the aggregate par value of a l l bank stock control led and 
wnich amount shal l be increased by not 1 ess than 2 per centum per an-
nus u n t i l the t o t a l reaches 25 per centueu Ko such condition i s im-
posed upon t i * holding company a f f i l i a t e s subject to Subsection (c}* They 
enter the f i f t h year a f t e r the let without having to bear any such 
burdens* Also, (b) provides that holding coiqpeny a f f i l i a t e s subject 
to t h i s provision sha l l reinvest i n read i ly marketable assets other 
than bank stocks a l l net earnings over and above € -per centuc. per annus 
on the book value of i t s own shares u n t i l such assets shal l amount to 
25 p«r centum of the aggregate par value of bank stock control led* £o 
such condit ion i s imposed by Subsection ( c ) . 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Board or Governors o f the 
Federa l Reserve ye tex - 4 ."eptarber JT, 1939 

fubsection ' 'c ) , on the other hand, a is? ply provides for 
the reserve above mentioned and, f u r t h e r , permits the reserve to be 
used for replacements of c a p i t a l and losses. 

The marked leniency sthown to holding company a f f i l i a t e s 
subject to the conditions of Subjection (c) as compared v i t h the 
r i g i d te rss imposed on those subject to (b) was no ioubt aua to 
the i n t e n t i o n of Congress to protect or conserve, i n the 
statutory l i a b i l i t y «hich the shareholders of holding company a f -
f i l i a t e s subject to (b) Right otherwise e n t i r e l y escape. 

In the Bankinl^ /ct of 1933 O e c t i o n T<) Con^r* ' ' amended 
Section 5151 of the Revised Statutes and fac t ion 23 of the vedereJL 
f^serve Act by exem pt ing from the s ta tutory additiona l l i a b i l i t y , 
ifcpo*md upon shareholders of netior.ai. banks, a i l nor shares it? sued 
by any n a t i o n a l batik a f t e r June 16, 1933, the date of the approval 
of the Act . About two years l a t e r , i n the Banking Act of 1935 (Sec-
t i o n 304} Congress extended t h i s exemption by ascending f a c t i o n 22 of 
the Banking Jet of 19*3 to provide for th* complete irbrogatlon o f the 
a t r tu tory add i t iona l l i a b i l i t y on a l l shares of nat ional banks en-
gaged i n a c t i v e business on July 1 , 1937. These two provisions there-
fore provided the £*?ans for the f i n a l e l iminat ion of the statutory 
add i t iona l l i a b i l i t y on the shares of a l l na t iona l ben;rs. 

At the sait© t i r e , tha Banking Act of 1935 fur ther amended 
act ion 5144 of the Revised Statutes b. adding a t the end of Sub-

section (c ) thereof the fo l lowing provisiont 

•ana th*» provisions of t h i s subsection, instead of 
subsection ( b ) , sha l l apply to a l l holding company a f f i l i a t e s 
wi th raspect to any shares of bank stock o*ned or contro l led 
by tbei& as to rh ich there is no statutory l i a b i l i t y imposed 
upon the holders of such ben** stock** 

Congress there fore , through the above series of statutory 
enact&enta, provided the means for the removal of holding company a f -
f i l i a t e s which o-ced or contro l led na t iona l banks f r o * the class of 
holding company a f f i l i a t e s mibject to the provisions of Section 5144(b) 
of the Revised Statutes and made that; subject to the mich more l en ien t 
provisions of A c t i o n 5144(c ) . 

Since there are now no holding company a f f i l i a t e s subject to 
the s ta tu tory add i t iona l l i a b i l i t y ux&er the nat ional banking laws 
«nd perhaps also no such l i a b i l i t y under the varioup s ta te lews, the 
three amendments made by Congress above mentioned r e l a t i n g to such 
s ta tu tory l i a b i l i t y have had the e f f e c t of rendering Subsection (b) 
obsolete . I t has, i n e f f e c t , been repealed by Congrass by i n d i r e c t i o n . 
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Trense2«rice Corporation q u a l i f i e d under Subsection (c ) 
and set aside e reserve of r e a d i l y marketable assets out o f net 
earnings over and above 6 per centum of the book value o f i t s own 
sharea outstanding* The srerketable assets i n t h i s reserve a t the 
present tiste consist of 150,000. shares o f stock of ban. o f jaer ica , 
n a t i o n a l Trust & Savings Issoc ia t ion* Tha B o t U o f Governors com-
municated to the Federal Reserve Sank o f San Francisco I t s v i e * tlx t 
th is reserve could not hold bank s tock* 

I I . 

eofsrrrjcTios OF THE STATUTE 

There are three w e l l known ru les of in te rp re ta t ion and con-
struct ion of statutes appl icable to the present discussion vhich 
are of such long standing in > n,jrlo-i ruericen jur icpruience t h a t they 
nay be said to have themselves the force of l a * . They era b r i e f l y 
indicated belowi 

i * T ' » rhou i4 Bf, f o ^ f r t fo 
n y a s e o i p g y o f v m i ^ o v i ^ o n x y * ^ . 

The words employed by Conrress should be taken in t h e i r 
ordinary meaning and There the provision I s f ree fros ambiguity i n 
i t s e l f , there ex is ts no room fo r construct ion. here the language 
of the s tatute i s susceptible of a sensible i n t e r p r e t a t i o n , i t 
should not be control led by any extraneous considerat ions. I n the 
present instance, the p a r t i c u l a r language under consideration i s the 
requirement t h a t holding compeny a f f i l i a t e s subject to (c) • . . . s h a l l 
be required to estab l ish and maintain out of net earnings over and 
above 6 per centur per annum on the book value of I t s own shares out -
standing a reserve of r e r d i l y marketable a s s e t s . T h i s language ap-
pears to be without any ambiguity and given i t s ordinary wearing, i t 
would impose no r e s t r i c t i o n s upon the assets of the required reserve 
except t h a t they be " read i ly aarketab le ." This provision would sees 
to furnish no occasion to attempt to give i t a d i f f e r e n t rseaning by 
inser t ing the phraseology used by Congress i n the preceding Subsec-
t i o n ( b ) , namely, "other than bank stock*" These words were omitted 
by Congress i n the enactment of ( c ) * Sound pr inc ip les of construct ion 
require t h a t where Congress omits phraseology from a provis ion, such 
omission r u s t be held to have been made by design end th« s ta tu te 
should be so in terpre ted end construed. 

The prel iminary clause used ir* Subsection ( c ) , memely, •Not -
withstanding the foregoing provisions of t h i s sect ion," (oect ion 19) 
indieetes C l e a r l y tha t Congress had i n mind a l l of the condit ions and 
r e s t r i c t i o n s eat f o r t h in Subsection (b) but nevertheless intended 
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t h a t (c) should stand in the f c t n o t onxy independently of the pro-
vis ions of (b; but i n contradict ion to i t , Although one tmy no t 
inquire in to the question of the ^isdos: of act of Congress, ye t 
i t eay be per t inent to eay t h a t the s i tuat ion c l e a r l y pr***ntad 
an occasion to Congress for separate trefttcent of th« two classes 
of bo ic ing company a f f i l i a t e s then i x i i t l n g * Technical ly , there i s 
nothing; ;aaw©rk*ble in the est&blishaect sad saintenance of a r e -
serve of r e a d i l y scarketable assets h ich includes ben* stocl fin.; the 
words employed, by Congress c l e a r l y do not require the ©zciusion o f 
benV. stock. ( , • (•• 

2 . • ub*» ? t lon (c) ^ i r q s , a ' - tr<ct I n t ^ - r g t s t i o n 
a m p^gf r rue f r ip f i 

«• Bft^u^e i t i s a pepy^ n u t ^ , The r u l e for the s t r i c t 
construct ion of penal statutes i s apparent because i t i s necessary 
to avoid any expansion or «altr^ef.ent of the penalt ies i i posed by 
C m f r e e s . The degree of s t r ic tness r e q u i r e ! i s in proportion to the 
grav i ty of the conre fences f lowing from the in f rac t ion of the statute, 

In order to c l a s s i f y a r t c a r t e as "penal,** i t is not 
necessary ths-t i t provide for the punishment of a c r i u e , I t i s also 
a penal st&tute i f the v i o l a t i o n of i t can resu l t i n trie imposition 
of specia l burdens or tt*ke away or i u p a i r ex is t ing pr iv i l eges or 
r i g h t s . 

I n the present case, the provisions o f Subsection (c) 
f o r * s p a r t of an act of Cotu;r«3s which i s mm i&port&nt innovation i n 
the f i e l d of banking. I t i n poses ne* c o a d i U M f and r e s t r i c t i o n s upon 
c e r t a i n classes of shareholders of na t iona l banks. One of these con-
d i t i o n s i s embraced in rubrect ion (c), namely, the reqoireuent for a 
reserve o f r e a d i l y marketable assets . The penal t ies for v i o l a t i o n of 
t h i s condit ion are extret&ely d r a s t i c . They bear not only upon the 
shareholder I the holding company a f f i l i a t e ) but upon the banks con-
t r o l l e d by i t . I n tha c«sc o f the shareholder, tho i a jos i t io t i of the 
penalty would ^ean a loss of power to ro te tb# shares. I n the case 
o f the contro l led b a n s * fu r ther dividends could be prohibited to the 
shareholder, the benks deprived o f the r i g h t to receive deposits of 
the public i&onies o f the ! in i ted S ta tes , and proceedings could be 
I n s t i t u t e d fo r the f o r f e i t u r e of the charter of such banks in order 
to accoepliah t h e i r complete l i q u i d a t i o n . 

I n other words, the penal t ies would r e s u l t in no less 
than a complete destruct ion of the investments in the f i n a n c i a l i n s t i -
tu t ions involved. 

This ext ras* penalty requires e correspondingly extreme 
s t r ic tness of i n t e r p r e t a t i o n en>i construction i n order tha t the 
Board of Governors n ight not take a view of the statute which would 
ixpose a greater burden than Congress intended. 
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P 9 W V? i t y taftrectfofi j r ffrp.nte:: t p 
the Bo&ru. her® po*-er i a granted or delegated by Congress t o an 
execut ive agency o f the Government, the r u l e re<iulres t h a t the t e r & * 
o f the g rea t be s t r i c t l y cons t rued. Thus i n the present case, two 
p r i n c i p l e s concur* WL'^ely, t h a t o f s t r i c t c o n s t r u c t i o n o f penal 
s ta tu tes and o f s t r i c t c o n s t r u c t i o n o f the gr&nt o f power t o impose 
the p e n a l t y . I n the present case, t he c o n d i t i o n t o be met i s set 
f o r t h i n f ubsec t i on ( c ) . the gr&nt o f po*er t o puni?h the o f fende r 
f o r the i n f r a c t i o n o f t h a t c o n d i t i o n i s found a t the end o f Subsec-
t i o n (e) i n the seam sec t ion (Sect ion 19}• I f the c lause, " reserve 
o f r e a d i l y o a r s e t * h i e a s s e t s , " be construed by the Board o f Gover-
nors t o i n c l u d e a p r o h i b i t i o n agc ins t the i n c o r p o r a t i o n o f bank 
stock i n the r ese rve , the .Board by t h s t c o n s t r u c t i o n tie? en larged 
i t s om porer t o pun ish . Having sade t h i s c o n s t r u c t i o n , the l o e r d 
could then proceed t o punish the o f fender because i t he ld bank stock 
i n the r e s e r v e , whereas unJer a s t r i c t c o n s t r u c t i o n bank s tock *ou ld 
be pe rm i t t ed t o be inc luded and t he re fo re no o f fense w i l l hav« been 
c o s ^ i t t e d and consequent ly no l i a b i l i t y f o r ptanistefcent. 

i n . 

C O K C ^ O S 

I n v i e * o f the above c o n s i d e r a t i o n s , i t i s r e s p e c t f u l l y 
submit ted t h a t fubaec t ion (c) i s f r e e f r o a any a a b i ^ u i t y as to the 
I n t e n t o f Congress i n so f a r as the na ture o f the. reserve i s con-
cerned. I t i s t o be a reserve o f " r e a d i l y s*erketshle a s s e t s . * The 
p r i n c i p l e s o f sound c o n s t r u c t i o n r e q u i r e t h a t the language be t&ken 
i n i t s o r d i n a r y t * e n i n g w i t h o u t any expansion or enlargement, f u r -
thermore, the p r o v i s i o n i t s e l f being a p e r t o f a penal s t a t u t e and 
the consequences o f i t s i n f r a c t i o n being r-ost o r a s t i c , i t should 
be s t r i c t l y construed acco rd ing l y i n oraer to avo id the p o s s i b i l i t y 
o f an enlargement o f t h * pena l t y beyond the i n t e n t expressed by 
Congress. And, f i n a l l y , the s t r i c t c o n s t r u c t i o n i s f u r t h e r requ i red 
becfeuse the s t a t u t e con ta ins new gran ts o f v a s t po^er t o trie Board 
o f Governors t o ir.pose pun i s recent f o r i t s i n f r a c t i o n . I t i s , - there-
f o r e , encumbent upon the Board o f Governors i n t h i s connect ion t o be 
c a r e f u l n o t t o enlarge i t s powers o f punishment through i t s o*m coob-
s t r u c t i o n o f the s t a t u t e . 

There i s attached hereto a &e&orendua i n «hich are c i ted 
soae leading cases decided by the Suprece Court o f the "a i ted f t a t e s 
upon the questions here presented. 

R e s p e c t f u l l y , 

Charles Col l ins 
Counsel , T r *ns *»o r i ca Corpore t ion 
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