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CONFIDENTIAL 

MEMBERSHIP STATUS OF A STATE BANK RESULTING FROM A 
SO-CALLED CONVERSION OF A NATIONAL BANK INTO A STATE BANK 

Does a n a t i o n a l bank which conver ts i n t o a S t a t e bank 
under a S ta te s t a t u t e which p rov ides f o r t he t r a n s f e r , by opera-
t i o n o f law, o f a l l the assets and l i a b i l i t i e s o f the n a t i o n a l 
bank i n t o the S t a t e bank cont inue t o be a member o f t he Federa l 
Reserve System a f t e r i t s convers ion i n t o the S t a t e bank? 

CONCLUSION 

The answer t o the above ques t ion i s c l e a r l y " n o " , f o r a 
number o f reasons which w i l l be h e r e i n a f t e r discussed* 

DISCUSSION 

Board1s e s t a b l i s h e d p o s i t i o n * I t has been the cons i s ten t 
p o s i t i o n o f the Board s ince a t l e a s t as e a r l y as 192? t h a t a S t a t e 
bank r e s u l t i n g f rom a s o - c a l l e d convers ion o f a n a t i o n a l bank does 
not con t inue t o be a member o f the Federa l Reserve System. I n 
cases frhere t he ques t i on has been i n v o l v e d , the Board has requ i r ed 
t h a t an a p p l i c a t i o n f o r membership be made by o r on b e h a l f o f the 
S t a t e bank and t h a t i t on l y be admi t ted t o membership w i t h the 
Board1s approva l and sub jec t t o such c o n d i t i o n s as t he Board deems 
a d v i s a b l e . Appa ren t l y the p r i n c i p a l f a c t upon which t he Board has 
based i t s conc lus ion i s t h a t i n any such case the n a t i o n a l bank 
i n v o l v e d must be p laced i n l i q u i d a t i o n i n o rder t o t e rm ina te i t s 
ex i s t ence . 

A s i m i l a r p o s i t i o n has a l so been taken by the Board w i t h 
re fe rence t o C lay ton Ac t pe rm i t s . I t i s the Board ' s p o s i t i o n t h a t 
where a permi t was issued to a person t o serve a n a t i o n a l bank 
and o t he r banks under the C lay ton Ac t and the n a t i o n a l bank went 
th rough a s o - c a l l e d convers ion i n t o a S t a t e bank the permi t cover -
i n g the s e r v i c e o f the n a t i o n a l bank d i d not permi t s e r v i c e o f t he 
r e s u l t i n g S ta te bank. Here aga in t he de te rm in ing f a c t appa ren t l y 
was t h a t the n a t i o n a l bank must be p laced i n l i q u i d a t i o n i n o rde r 
t o te rm ina te i t s ex i s t ence . 

P r o v i s i o n made f o r admission o f S t a t e banks t o membership. 
The c i rcumstances under which a bank may become a member o f the 
Federa l Reserve System i s f o r the de te rm ina t i on o f t he Congress o f 
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t h e U n i t e d S t a t e s . Where, as i n t h i s ease, Congress has a u t h o r i t y 
t o l e g i s l a t e , i t s enactments are supreme and cannot be c o n t r o l l e d 
o r t h e i r a p p l i c a t i o n i n t e r f e r e d w i t h by S t a t e l e g i s l a t i o n . (See 
Farmers and Mechanics N a t i o n a l Bank v . B e a r i n g , . 9 1 U. S. 29 (1875) , 
Davis v . E lm i ra Savings Bank, 161 13. S. 275 (1896) , Easton v . Iowa, 
188 U. S. 220 (1905) , and S t a t e o f M i s s o u r i v . Duncan, 265 U. S. 
17 (1924)) 

Congress, i n t he Federa l Reserve A c t , has px*escribed i n 
d e t a i l t he manner i n which banks may become members o f t he System 
and has not p rov ided t h a t a S ta te bank r e s u l t i n g f rom a s o - c a l l e d 
convers ion o f a n a t i o n a l bank s h a l l become a member o f the System 
by reason o f such convers ion . The p r o v i s i o n s o f the Federa l Re-
serve Ac t c l e a r l y demonstrate t h a t the s t a t u t e does not pe rm i t a 
S ta te bank t o become a member o f the System i n t h i s manner. The 
f o l l o w i n g f a c t s show t h a t t h i s i s the case. 

The ex is tence o f a n a t i o n a l bank may be te rm ina ted o n l y 
th rough t he appointment o f a r e c e i v e r o r th rough v o l u n t a r y l i q u i d a -
t i o n by a c t i o n o f the s tockho lde rs . Sec t i ons 5 and 6 o f t he Fed-
e r a l Reserve A c t p rov ide t h a t i n e i t h e r event t he s tock h e l d by 
the n a t i o n a l bank i n a Federa l Reserve bank " s h a l l " be surrendered 
and canceled• 

I n o rde r t o avo id the p o s s i b i l i t y t h a t a n a t i o n a l bank 
s h a l l cease t o do a banking business and s t i l l remain a member o f 
the Federa l Reserve System, s e c t i o n 6 o f t he Federa l Reserve Ac t 
f u r t h e r p rov ides t h a t i f a n a t i o n a l bank ^ i i c h has not gone i n t o 
l i q u i d a t i o n and f o r which a r e c e i v e r has not a l ready been appo in ted , 
f o r o the r l a w f u l cause s h a l l d i s con t i nue i t s banking ope ra t i ons 
f o r a p e r i o d o f SO days, the Compt ro l l e r may appo in t a r e c e i v e r 
f o r such bank. Upon the appointment o f such a r e c e i v e r , t he Fed-
e r a l Reserve bank s tock he ld by the bank " s h a l l " be canceled. 

There i s no p r o v i s i o n o f the N a t i o n a l Bank Ac t which 
recognizes the convers ion o f a n a t i o n a l bank i n t o a S t a t e bank 
w i t h o u t t he l i q u i d a t i o n o f , o r the appointment o f a r e c e i v e r f o r , 
the n a t i o n a l bank. The re fo re , i n t he case o f any s o - c a l l e d con-
v e r s i o n o f a n a t i o n a l bank i n t o a S ta te bank, t he Federa l Reserve 
bank s tock h e l d by the n a t i o n a l bank, under the above mandatory 
requi rements o f the Federa l Reserve A c t , must be canceled upon i t s 
l i q u i d a t i o n o r r e c e i v e r s h i p ; and a S t a t e bank r e s u l t i n g f rom a so-
c a l l e d convers ion o f a n a t i o n a l bank cou ld not con t inue t o h o l d 
such s tock and by v i r t u e o f such ho ld ings remain a member o f t h e 
Reserve System. 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



- 3 -

I n addi t ion to the above, Congress has s p e c i f i c a l l y pro-
vided the manner i n which a Sta te bank may become a member of the 
Reserve System. 

I t i s provided i n section 9 of the Federal Reserve Act 
that a State bank desir ing to become a member of the System may 
make appl ica t ion to the Reserve Board under such rules and regula-
t ions as i t may prescribe for the r i g h t to subscribe to the stock 
of the Federal Reserve bank of the d i s t r i c t i n which the Sta te bank 
is located. The Board i s s p e c i f i c a l l y authorized to permit the 
bank to become a stockholder of the Federal Reserve bank "subject 
to such conditions" pursuant to the Federal Reserve Act as the 
Board may prescribe. 

I n act ing upon the appl icat ion of any State bank, the 
Board i s required to consider the f i n a n c i a l condit ion of the apply-
ing bank, the general character of i t s management and whether or 
not the corporate powers exercised are consistent wi th the pur-
poses of the Federal Reserve Act . I f the applying Sta te bank i s 
a noninsured bank, the Board i s required to c e r t i f y to the Federal 
Deposit Insurance Corporation that i n act ing upon the appl ica t ion 
i t has considered "the f i n a n c i a l h is tory and condition of the 
bank, the adequacy of i t s c a p i t a l structure, i t s future earnings 
prospects, the general character of i t s management, the convenience 
and needs of the community to be served by the bank, and whether 
or not i t s corporate powers are consistent wi th the purposes of 
t h i s sect ion". (Section 12B of the Federal Reserve Act) 

I n view of these provisions, i t i s c lear that Congress 
contemplated and required that a State bank sha l l become a member 
of the System only with the approval of the Reserve Board and sub-
ject to such conditions as i t may prescribe. 

Court decisions to e f f e c t that corporate e n t i t y continues. 
Certa in court decisions have been c i ted as holding that where a na-
t i o n a l bank converts into a Sta te bank there i s no change i n the 
corporate e n t i t y . Even i f these decisions are l e g a l l y correct 
wi th respect to t h i s theory, i t i s not believed that they are i n 
point or have any bearing on the question whether the converted 
State bank would continue to be a member of the Federal Reserve 
System. As heretofore pointed out, Congress has not made provision 
for any such continuation of membership and has c l e a r l y made pro-
v is ion to the contrary. 

The cases referred to involve questions of cred i tor or 
s imi la r re la t ionships between the bank and t h i r d par t i es . The cases 
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hold qui te properly tha t where a nat iona l bank has converted in to 
a Sta te bank l i a b i l i t y for obl igat ions incurred w i th respect to 
the nat iona l bank i s not terminated. I n so holding, the courts, 
even i n cases where the record before the court showed tha t the 
nat iona l bank was, i n f a c t , placed i n l i q u i d a t i o n under the Na-
t i o n a l Bank Act , have used language (bel ieved to be a dictum) 
describing the t ransact ion as resu l t ing i n a continuation of the 
awe body re ta in ing i t s i d e n t i t y under a changed j u r i s d i c t i o n . 
However, the questions before the courts i n those cases were so 
e n t i r e l y d i f f e r e n t from the question whether a na t iona l bank, 
when converted in to a State bank, continues to be a member of 
the Federal Reserve System tha t I do not bel ieve the cases have 
any precedent value on the l a t t e r question. Copies o f headnotes 
o f two of such cases, Jewett C i t y Sav. Bank, v . Board of Equal iza-
t i o n of Connecticut» 116 Conn. 172, 164 A t l . 643; and F i r s t Com-
mercia l Bank v . Talbert> 10? Mich. 625, 61 N. W. 888, are attached 
hereto . 

Board1s posi t ion regarding holding o f Federal Reserve 
bank stock by a nat ional bank r e s u l t i n g from conversion o f S ta te 
member bank. I t i s the Board1s posi t ion, as re f l ec ted i n i t s 
Regulation I since 1920, that when a Sta te member bank i s con-
verted into a nat iona l bank i t may continue to hold as a nat iona l 
bank i t s shares of Federal Reserve bank stock previously held as 
a Sta te bank. The c e r t i f i c a t e of stock issued i n the old name of 
the member bank, however, i s surrendered and canceled, and a new 
c e r t i f i c a t e i s issued i n l i e u thereof i n the new name of the mem-
ber bank. 

This pos i t ion of the Board, however, i s not a precedent 
fo r the proper pos i t ion w i th regard to the continued holding of 
Federal Reserve bank stock by a State bank r e s u l t i n g from a so-
cal led conversion of a nat ional bank in to a Sta te bank. There are 
two pr inc ipa l reasons fo r t h i s conclusion. 

A nat iona l bank becomes a member o f the System by v i r t u e 
of requirements of law rather than wi th the approval of the Board, 
and an appl ica t ion f o r Federal Reserve bank stock i s not l e g a l l y 
required i n any such case. As a matter o f maintaining records, 
new nat iona l banks, other than those r e s u l t i n g from conversion of 
State member banks, do make appl icat ion to the appropriate Federal 
Reserve Agent f o r Federal Reserve bank stock. I n the case of a 
conversion of a S ta te member bank into a na t iona l bank, i t appar-
ent ly has not been considered necessary, even as a matter of record 
f o r an appl icat ion fo r stock to be made. When the Board included 
i n i t s Regulation I the provision wi th reference to Federal Reserve 
bank stock held by a nat iona l bank r e s u l t i n g from a conversion of 
a Sta te member bank i t apparently had i n mind the f a c t that the 
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nat ional bank was considered the same corporate e n t i t y under a 
changed j u r i s d i c t i o n and that i t l a w f u l l y held the Federal Reserve 
bank stock previously issued to the converted Sta te member bank. 
However, as w i l l be shown h e r e a f t e r , a conversion of a Sta te bank 
in to a nat ional bank does not resu l t i n the l i q u i d a t i o n of the 
State bank. 

The Nat ional Bank Act provides that a conversion o f a 
S ta te bunk into a na t iona l bank may not take place i f " i n contra-
vent ion of the Sta te law"* I t i s bel ieved tha t under t h i s prov i -
sion of the law a conversion cannot be ef fected where under the 
State law the S ta te bank must be placed i n l i qu ida t ion* This posi -
t i o n i s supported by a statement i n an opinion rendered by Judge 
E l l i o t t i n 1916 and published on page 117 of the Federal Reserve 
B u l l e t i n of February 1, 1917. I t i s also supported by an opinion 
of the Supreme Court rendered i n connection wi th the attempted 
conversion of a Sta te savings and loan associat ion in to a Federal 
savings and loan associat ion i n the case of Hopkins Federal Sav-
ings and Loan Association v . Cleary, 296 U. S. 31?, 56 Sup. Ct . 
235 (1935) • A headnote of the decision i n t h i s case i s attached 
hereto. So f a r as I have been able to determine, the o f f i c e of 
the Comptroller of the Currency has not taken a pos i t ion on t h i s 
question i n w r i t i n g . However, I am informed by an at torney i n 
that o f f i c e that he and other members of the s t a f f of the Comp-
t r o l l e r s o f f i c e concur i n t h i s conclusion. 

I n the circumstances, the Board1s posi t ion wi th r e f e r -
ence to the continued holding of Federal Reserve bank stock previously 
held by the State member bank which converted in to the nat iona l bank 
does not have a bearing on the Board1a pos i t ion wi th reference to 
the so-cal led conversion of a nat iona l bank into a S ta te bank, since 
i n ~ tE^ T S t t ^ 

The C a l i f o r n i a conversion statute* The above discussion 
has purposely been on the basis of a very broad State conversion 
s ta tu te which might or might not i n terms provide f o r the l i q u i d a -
t i o n of a na t iona l bank involved i n a conversion into a State bank. 
However, the C a l i f o r n i a conversion s ta tu te s p e c i f i c a l l y recognizes 
that a d issolut ion of the nat iona l bank must take place under the 
Nat ional Bank Act . 

I n terms, the C a l i f o r n i a s ta tute authorizes a nat iona l 
bank to become incorporated as a S ta te bank, provided such nat iona l 
bank "has author i ty by v i r t u e of any law of the United Sta tes , to 
dissolve i t s organizat ion as a nat ional banking corporation". A 
nat iona l bank desi r ing to become a C a l i f o r n i a State bank i s required, 
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among other things, to "take such act ion , i n the manner prescribed 
or authorized by the laws of the United Sta tes , as s h a l l make i t s 
d issolut ion as a nat ional banking corporation e f f e c t i v e a t a fu ture 
date c e r t a i n * . 

I t i s fu r the r provided that a ma jor i ty of the d i rec tors 
of the bank s h a l l , with the approval o f the owners o f a t l eas t 
two- th i rds of the stock of the nat ional bank, execute a r t i c l e s of 

| incoi%poration and take such act ion "as s h a l l create a corporation 
I f o r the purposes set f o r t h i n the said art icleST lor ,^ncorporat ion , f . 
f l f the Superintendent of Banks issues h i s c e r t i f i c a t e of author iza-

t i o n to transact business, the bank*s "corporate existence as a 
State bank sha l l begin as soon as i t s d issolut ion as a na t iona l 
banking corporation becomes e f f e c t i v e " . When the corporate 
existence of the Sta te bank begins, " a l l the property of the d is -
solved na t iona l banking associat ion s h a l l immediately by act o f 
law and without any conveyance or t rans fe r be vested i n and be-
come the property o f such Stat© bank". The d i rectors of the d i s -
solved corporation sha l l be the d i rectors o f the bank created u n t i l 
the f i r s t annual e lec t ion of d i rectors t h e r e a f t e r . 

A review o f the above provisions of the C a l i f o r n i a con-
version s ta tu te c l e a r l y demonstrates that such s ta tu te contemplates 
the terminat ion of the existence of the nat iona l bank and the 
creat ion of a new State corporation. Cer ta in provisions are made 
i n the Sta te law to f a c i l i t a t e the t rans fe r of the property of the 
nat iona l bank to the State bank and to f a c i l i t a t e the uninterrupted 
continuance of the business. However, i t i s apparent t h a t under 
the provisions of t h i s statute^a nat io»a l bank, when converted 
into a Sta te bank, could not continue to be a member of the Federal 
Reserve System i n the l i g h t of the provisions of the Federal Reserve 
Act which have heretofoi%e been discussed i n d e t a i l . 

Attachments 3 
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JEWETT CITY SAV. BANK v» BOARD OF EQUALIZATION 
OP CONNECTICUT, 116 Conn, 172; 164 A t l « 643, 

Facts . - Thames Bank was cha r te red by t he S ta te o f Con-
n e c t i c u t i n 1825. I n 1864, the bank conver ted i n t o Thames N a t i o n a l 
Bank* A s t a t e s t a t u t e p rov ided t h a t where a S ta te bank became a 
n a t i o n a l bank , i t s c h a r t e r should n o t be deemed sur rendered b u t , 
i n s t e a d , o n l y suspended and t h a t , upon the bank ceasing t o e x i s t 
as a n a t i o n a l bank, the S ta te c h a r t e r shou ld cease t o be suspended 
and be i n f u l l f o r ce * I n 1929, pursuant t o t h i s s t a t u t e , the bank 
resumed i t s r i g h t s and powers under i t s o r i g i n a l (State) c h a r t e r t 
The n a t i o n a l bank was p laced i n v o l u n t a r y l i q u i d a t i o n by a c t i o n o f 
i t s s t ockho lde rs , a l i q u i d a t i n g agent was appo in ted , and the S ta te 
bank purchased f rom the l i q u i d a t i n g agent a l l o f t he assets and 
g o o d w i l l o f the n a t i o n a l bank and assumed i t s l i a b i l i t i e s . Subset 
q u e n t l y , the S ta te bank conso l i da ted w i t h Bankers T r u s t Company 
under t he name Thames Bank & T rus t Company* The p l a i n t i f f s wefre 
savings banks wh ich owned s tock o f Thames Bank & T r u s t Company, 
the s t ock he ld by them rep resen t i ng investments made i n s tock o f 
Thames Bank and Thames N a t i o n a l Bank p r i o r t o A p r i l 1 , 1901. Under 
a S ta te s t a t u t e , t h e y were e n t i t l e d t o a t a x exemption w i t h respect 
t o such s tock i f t h e i r investment t h e r e i n had been made p r i o r t o 
A p r i l 1 , 1901 or i f , i n connec t ion w i t h a merger , the s tock had 
been taken i n exchange f o r s tock acqu i red p r i o r t o t h a t date* 

Dec i s i on f - The c o u r t he ld t h a t when Thames Bank became 
Thames N a t i o n a l Bank ttit was a mere t r a n s i t i o n , a change o f j u r i s -
d i c t i o n o n l y , and no t the c r e a t i o n o f a new bank w i t h new s t o c k h o l d e r s * , 
and t h a t the ftsame p r i n c i p l e app l ies where a bank wi thdraws f rom the 
n a t i o n a l and r e t u r n s t o t he S ta te j u r i s d i c t i o n and operates as a S ta te 
bank" . Thus, the c o u r t concluded: ffThe o r i g i n a l investment o f these 
p l a i n t i f f s had no t l o s t t h e i r i d e n t i t y t o the t ime o f t he c o n s o l i d a t i o n 
o f the Thames Bank w i t h the Bankers T rus t Company." 

The c o u r t t hen went on t o h o l d t h a t such c o n s o l i d a t i o n 
should be cons idered a merger w i t h i n the meaning o f the t a x s t a t u t e 
and i t may be o f i n t e r e s t t o note t h a t , i n t h i s connec t i on , the cou r t 
s t a t e d : 

nThe vote o f the d i r e c t o r s o f t he Thames Bank 
& T r u s t Company, passed a f t e r t h e merger o f the 
Bankers1 T rus t Company, i n wh ich they au tho r i zed 
c e r t a i n o f t h e i r o f f i c e r s t o app ly t o the Federa l 
Reserve Bank f o r t h e c a n c e l l a t i o n o f c e r t a i n s tock 
i n i t s t a t e d t o have been h e l d by the p r e s i d e n t , 
d i r e c t o r s , and company o f the Thames Bank, i naccu -
r a t e as i t i s i n d e t a i l s , e v i d e n t l y used the express ion 
t h a t t h a t bank had ceased t o e x i s t on l y i n a q u a l i f i e d 
sense, i n order t o take advantage o f a p r o v i s i o n i n 
the Federa l Reserve Act concern ing t h e sur render o f 
s tock by a member bank wh ich had ceased t o exe rc i se 
i t s b a n k i r g f u n c t i o n s f

, f 
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FIRST COMMERCIAL BANK v . TALBERT, 103 MICH. 
625; N. i t r m 

Fac t s . - A n a t i o n a l bank he ld commercial paper endorsed 
by Leroy Moore & Co. , a p a r t n e r s h i p composed o f Moore and T a l b e r t * 
T a l b e r t gave the n a t i o n a l bank a l e t t e r a u t h o r i z i n g Moore t o use 
h i s name as one o f the f i r m o f Leroy Moore & Co* as endorsers on 
paper sent the bank f o r renewals . The n a t i o n a l bank was reorgan ized 
as a S ta te bank* The S ta te bank t o o k a l l t he papers o f the n a t i o n a l 
bonk, assumed a l l i t s l i a b i l i t i e s and had the same board o f d i r e c t o r s 
and s tockho lde rs a t t he t ime o f the r e o r g a n i z a t i o n * Court s t a t e d 
t h a t r e o r g a n i z a t i o n e v i d e n t l y was e f f e c t e d under S ta te law a u t h o r -
i z i n g r e o r g a n i z a t i o n o f a n a t i o n a l bank as a S ta te bank and p r o v i d i n g 
i n p a r t as f o l l o w s : 

"Thereupon a l l asse ts , r e a l and po rsona l , o f 
sa i d d i s s o l v e d n a t i o n a l bank s h a l l , b y ac t o f law, 
be ves ted i n and become the p r o p e r t y o f such s t a t e 
bank, s u b j e c t t o a l l l i a b i l i t i e s o f sa i d n a t i o n a l 
bank no t l i q u i d a t e d under the laws o f t he U n i t e d 
Sta tes be fore such r e o r g a n i z a t i o n * 0 

This was a s u i t by the S ta te bank aga ins t T a l b e r t on a renewal note 
endorsed by Leroy Moore & Cof 

Dec is ion . - I n o v e r r u l i n g de fendan t ' s c o n t e n t i o n t h a t , 
s ince the l e t t e r o f a u t h o r i t y executed by him was d i r e c t e d t o the 
n a t i o n a l bank , the S ta to bank cou ld no t ac t upon i t and charge the 
defendant , the cou r t s t a t e d t h a t the S ta te bank , f i s s u b s t a n t i a l l y 
i d e n t i c a l 1 1 w i t h the n a t i o n a l bank. The cour t s t a t e d t h a t i t con-
s i de red the ques t i on i nvo l ved p r e c i s e l y analogous t o t h a t which was 
considered i n Bank v . Phelps, 97 N*Y», 44, where the c o u r t he ld t h a t 
a n a t i o n a l bank which was conver ted f rom a S ta te bank r e t a i n e d i t s 
i d e n t i t y so t h a t a guaranty o f payment made t o t h e S ta te bank c o u l d 
be enforced by the n a t i o n a l bankt The c o u r t quoted the f o l l o w i n g 
f rom Bank v . Phelps: 

" . . . • A l l p r o p e r t y and r i g h t s wh ich t h e y h e l d be fo re 
o r g a n i z i n g as n a t i o n a l banks are cont inued t o be ves ted 
i n them under t h e i r now s ta tus * Great inconveniences 
might r e s u l t i f t h i s sav ing o f t h o i r e x i s t i n g assets d i d 
not i nc l ude pending executory con t rac ts and pending 
guaran t ies as w e l l as vested r i g h t s o f p rope r t y * A l though , 
i n fo rm, t h e i r p r o p e r t y and r i g h t s are s t a t e banks pu rpo r t 
t o be t r a n s f e r r e d t o them i n t h o i r new s ta tus as n a t i o n a l 
banks, ye t i n substance the re i s no a c t u a l t r a n s f e r f rom 
ono body t o ano the r , bu t a c o n t i n u a t i o n o f the same body 
under a changed j u r i s d i c t i o n . As between i t and those who 
have con t rac ted w i t h i t , i t r e t a i n s i t s i d e n t i t y , n o t w i t h -
s tand ing i t s acceptance o f t he p r i v i l e g e o f o rgan i z i ng 
under the n a t i o n a l banking ac t ?

M 

[Th is case was f o l l o w e d i n Hicks v . S t e e l , 142 Mich* 292, 105 N*W* 767. 
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HOPKINS FEDERAL SAVINGS & LOAN ASS'N. v. CLEARS, 
296 U.S. 313, 56 S. Ct . 235. 

Facts* - This was a sui t brought by the Wisconsin State 
Banking Commission to annul proceedings whereby a State bu i ld ing 
and loan associat ion had attempted %o convert i t s e l f in to a Federal 
savings and loan associat ion and to compel the d i rectors and o f f i c e r s 
of the associat ion to continue the business i n accordance w i th Wis-
consin law or wind i t up. I n s ta t ing the f a c t s , the court pointed 
out that bu i ld ing and loan associations organized under the laws of 
Wisconsin were subject t o s t r i c t supervision by administrat ive 
agencies of the S ta te , both i n the course of doing business and i n 
that of l i q u i d a t i o n ; that they were quasi publ ic corporations, 
chartered to encourage t h r i f t and promote the ownership of homes; 
that the statutes provided f o r voluntary and involuntary l i q u i d a t i o n 
of the associat ions; and that there was nothing i n the State s tatutes 
whereby the associations migjht be transacted i n t o associations 
chartered by the Federal Government. The attempted conversion had 
been i n accordance w i t h the procedure set f o r t h i n the Federal Home 
Owners1 Loan Act . 

Decision* - The court f i r s t held that the Federal s ta tute 
could not be in terpre ted as meaning that the conversion of State 
associations in to Federal associations should be conditioned upon the 
consent of the State or compliance wi th i t s laws. I t then held that 
the Federal s ta tu te , to the extent that i t permitted the conversion 
of State associations in to Federal associations i n contravention of 
the laws of the S ta te , was an unconst i tut ional encroachment upon the 
reserved powers of the State . I n the l a t t e r connection, the court 
stated^ 

WA corporation i s a j u r i s t i c person organized by 
government to accomplish cer ta in ends, which may be 
public or quasi publ ic , though f o r other purposes of 
c l a s s i f i c a t i o n the corporation i s described as p r i va te . 
* * * This i s t rue of bu i ld ing and loan associations 
i n Wisconsin and i n other s tates . They have been given 
corporate capacity i n the b e l i e f that t h e i r creat ion 
w i l l advance the common weal. The s ta te , which brings 
them in to being, has an in te res t i n preserving t h e i r 
existence, f o r only thus can they a t t a i n the ends of 
t h e i r creat ion. They are more than business corpora-
t ions . They have been organized and nurtured as quasi 
publ ic instruments. * * * They may not divest themselves 
of a franchise when once i t i s accepted i f the l o c a l 
statutes or decisions command them to r e t a i n i t . * * * 
How they sha l l be formed, how maintained and supervised, 
and how and when dissolved are matters of governmental 
po l icy , which i t would be an in t rus ion f o r another govern-
ment to regulate by statute or decision, except when 
reasonably necessary f o r the f a i r and e f f e c t i v e exercise 
of some other and cognate power e x p l i c i t l y conferred. 
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"Wisconsin, planning these agencies i n furtherance 
of the common good and purposing to preserve them that 
the good may not be l o s t , i s now informed by the Congress, 
speaking through a s ta tu te , that the purpose and the plan 
s h a l l be thwarted and destroyed* By the law of the s t a t e , 
associations such as these may be dissolved i n ways and 
f o r causes care fu l l y def ined, i n which event the assets 
s h a l l be converted in to money and appl ied, so f a r as ade-
quate, to the payment of the c red i tors . By the challenged 
Act of Congress, the same associations are dissolved i n 
other ways and fo r other causes, and from being creatures 
of the s ta te become creatures of the Nat ion. I n t h i s there 
i s an invasion of the sovereignty or quasi sovereignty of 
Wisconsin and an impairment of i t s publ ic po l i cy , which 
the s ta te i s p r iv i l eged to redress as a su i to r i n the 
courts so long as the Tenth Amendment preserves a f i e l d of 
autonomy against federa l encroachment. 

* * * 

" * * * The power of Congress i n the premises, 
i f there i s any, being net exclusive, but a t most con-
current , and the untrammeled coexistence of f edera l and 
state associations being a conceded p o s s i b i l i t y , we are 
constrained to the holding that there has been an i l l e -
g i t imate encroachment by the government o f the Nat ion 
upon a domain of a c t i v i t y set apart by the Const i tut ion 
as the province of the s t a t e s . n 

The case of Casey v . G a l l i , 94 U.S. 673, r e l a t i n g to the 
conversion of a State bank in to a nat iona l bank, was dist inguished 
by the court on various grounds, including the f a c t that the const i -
t u t i o n a l question had not been ra ised, tha t the S ta te had apparently 
acquiesced i n the conversion, and that 6here might be a d i s t i n c t i o n 
between the powers of Congress wi th respect to banks and i t s powers 
w i th respect to bu i ld ing and loan associations. The court stated 
t h a t , i n any ejrent, a l l that was said i n that case wi th respect to 
the necessity of consent by the State was unnecessary to the deci -
sion i f i t was meant to do more than define the meaning of the 
Federal s t a t u t e . 

The court f i n a l l y concluded: 

"Confining ourselves now to the precise and narrow 
question presented upon the records here before us, 
we hold tha t the conversion of pe t i t ioners from sta te 
in to federa l associations i s of no e f f e c t when voted 
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aga ins t the p r o t e s t o f Wiscons in . Beyond t h a t we 
do no t go. No ques t ion i s here as t o the scope o f 
the war power o r o f the power o f eminent domain o r 
o f the power t o r e g u l a t e t r a n s a c t i o n s a f f e c t i n g i n t e r -
s t a t e or f o r e i g n commerce. The e f f e c t o f these, i f 
they have any, upon the powers reserved by the Cons t i -
t u t i o n t o the s t a t e s o r t o the people w i l l be considered 
when the need a r i s e s . " 
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