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IN THE
Supreme Court of the United States

OctoBerR TErRM, 1950

Nos. 322, 323

TrRANSAMERICA CORPORATION, SaM H. HusBaNnDs, BANK
OF AMERICA NATIONAL TRUST AND SAVINGS ASSOCIA-
TION, AND L, M. G1aNNINI, Petitioners,

V.

BoArD OF GOVERNORS OF THE F'EDERAL RESERVE SYSTEM

On Petitions for Writs of Certiorari to the United States
Court of Appeals for the Ninth Circuit.

BRIEF FOR THE RESPONDENT

OPINIONS BELOW

The opinions of the Court of Appeals (R. 72-82;
155-166) are not yet reported.

JURISDICTION

The orders entered below as to which certiorari is
requested were entered on June 23, June 24 and July
13, 1950 (R. 25-27; 68-71; 173-177). The petitions for
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writs of certiorari were filed on September 20, 1950.
The jurisdiction of this Court is invoked under 28
U.8S.C.1254(1).

QUESTIONS PRESENTED

1. Whether, prior to the entry of a final order by an
administrative agency which is currently proceeding
under Section 11 of the Clayton Act, a court of appeals
has jurisdiction under 28 U. 8. C. 1651 to prevent ouster
of its ultimate and exclusive jurisdiction to enforce
and review final orders of administrative agencies under
the Clayton Act.

2. If so, whether the circumstances disclosed here
called for the exercise of that jurisdietion.

3. Whether the Federal Reserve Board has authority
to enforce Section 7 of the Clayton Act with respect
to banks.

4. Whether the requirement that the establishment
of a branch of a national bank be approved by the
Comptroller of the Currency impairs the power of the
Federal Reserve Board to enforce Section 7 of the Clay-
ton Act.

STATUTES INVOLVED

The statutes involved are set forth in the appendix
to the petitions.

STATEMENT

On June 24, 1948, the Board of Governors of the Fed-
eral Reserve System (hereinafter referred to as the
Board) commenced an administrative proceeding
against petitioner Transamerica Corporation (herein-

after referred to as Transamerica) under the provisions
of Section 11 of the Clayton Act (15 U. 8. C. 21) (R.
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7-8). That section provides inter alia that the Board
shall have authority to enforce compliance with Sec-
tions 2, 3, 7 and 8 of the Act ‘“where applicable to banks,
banking associations, and trust companies’”. The
Board’s complaint charged Transamerica with violat-
ing Section 7 of the Act (15 U. S. C. 18) which pro-
hibits, among other things, the acquisition by one cor-
poration of the stock of two or more other corpora-
tions engaged in commerce when the effect of such
acquisitions may be to substantially lessen competi-
tion between the companies so acquired, to restrain
commerce, or to tend to create a monopoly.

The Board’s complaint in the Clayton Act proceeding
alleged, in substance, that Transamerica, a large hold-
ing corporation controlling extensive banking and non-
banking interests, had been engaged continuously since
its organization in 1928 in acquiring the capital stocks
and banking businesses of independently owned and
operated banks located in California, Oregon, Wash-
ington, Nevada and Arizona. It charged that Trans-
america had been organized in 1928 by A. P. Giannini
to acquire the stocks of petitioner, Bank of America
(then known as Bank of Italy) and of other companies
and banks which prior to 1928 had been under the
general direction and control of A. P. Giannini. Over
a period of more than 40 years Transamerica and its
predecessors are alleged to have acquired almost 700
independently operated banking offices in the five-state
area, most of which were merged into one or another
of the large branch banking institutions controlled by
Transamerica. The complaint further alleged that
Transamerica now controls some 49 banks, operating
998 branches with deposits totaling in excess of 614
billion dollars; and that the effect of Transamerica’s
acquisition of the stocks of these banks may be to sub-
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stantially lessen competition between such banks, or to
restrain commerce in the commercial banking business,
or to tend to create a monopoly in the commercial bank-
ing business in the five-state area or portions thereof.
Included among the 49 banks which the complaint
charges are now controlled by Transamerica are peti-
‘tioner Bank of America and the 22 California banks
which are the subjects of the present litigation (R. 7-25).

Hearings on the Board’s complaint commenced on
February 2, 1949, and have continued with various in-
terruptions down to the present time. They were re-
sumed on October 16th last and it is expected that they
will be finally concluded within a short period of time.

On June 23, 1950, the Board, having learned that ar-
rangements were about to be consummated between
Transamerica and Bank of America whereby the latter
would purchase the assets and business of the 22 Trans-
america-owned California banks above referred to,!
filed its petition in the Ninth Circuit under the all-writs
section of the Judicial Code (28 U.S.C. 1651) seeking an
order enjoining the proposed acquisitions (R. 3-7).
In its petition below the Board called attention to the
pendency of the Board’s Clayton Act proceeding against
Transamerica. It pointed out that the proposed take-
overs of the 22 banks by Bank of America were sched-
uled to take effect at the close of business on Saturday,

1 Petitioners contend that the Board had been apprised several
months earlier of the Comptroller of the Currency’s intention to
grant permission to Bank of America to branch these institutions
and was therefore lax in bringing its present action. See R. 254.
The affidavit of Mr. MeCabe (R. 177, 181-182) Chairman of the
Reserve Board, shows, however, that at least until receipt of the
Comptroller’s letter of June 20, 1950 (R. 250-252), stating defi-
nitely that the applications had been approved, the Board did not
believe it advisable to institute these proceedings. (R. 182) Re-
gardless of these considerations, however, there can be no estoppel
against the government to prevent enforcement of a statute such as
the Clayton Act.
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June 24th; that the effect of the take-overs if consum-
mated would be to oust the Board of its jurisdiction
under Section 11 of the Clayton Act upon appropriate
findings to order Transamerica to divest itself of the
stocks of these banks in such a manner as to restore
them to actual competition with each other and with the
Bank of America; that the proposed sale would like-
wise defeat the exclusive jurisdiction of the Court of
Appeals to enforce or affirm such order as the Board
might make with respect to these banks in carrying out
the statutory objectives of the Clayton Act; and that
the Board was without authority under the statute to
protect either its own or the Court of Appeals’ jurisdic-
tion in the premises (R. 3-7).

At approximately 4 p.m. on Friday, June 23rd, the
lower court issued ex parte a temporary restraining
order against Transamerica and Bank of America en-
joining them from ‘‘consummating or effectuating any
arrangement or undertaking which [would] result in
Bank of America National Trust and Savings Associa-
tion acquiring the assets or banking business’’ of the
22 Transamerica-owned California banks. At the same
time the court set the matter down for hearing on a rule
to show cause returnable on Tuesday, June 27th (R.
25-27).

On Saturday morning, June 24th, the court convened
to hear argument on a motion by Transamerica and
Bank of America to dissolve the temporary restraining
order (R. 68). The motion was accompanied by affi-
davits of various persons connected with Transamerica
and the Bank of America (R. 30-68). At approxi-
mately 7 p.m. on that evening (24th) the court entered
its order denying the motion to dissolve and extending
the effective date of the injunction until ‘‘after final
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determination’’ by the Board of its Clayton Act pro-
ceeding against Transamerica (R. 68-71).

On Monday morning, June 26th, the Bank of America
opened new branches at each of the locations formerly
occupied by the 22 Transamerica-owned California
banks, Bank of America having physically taken over
the assets and premises and having assumed the liabili-
ties of such institutions (R. 105). On June 27th, at
the Board’s request, the lower court issued a rule
directing petitioners and their respective presidents
to show cause on June 30th why they should not be
adjudged in civil and criminal contempt (R. 90-
91). This date was extended at the request of counsel
for petitioners to July 5th (R. 92-93). On that date
the contempt trial was commenced against all of the
petitioners except L. M. Giannini as to whom it was
further extended to July 7th (R. 152-153). On the lat-
ter date additional evidence was adduced and the mat-
ter finally argued below (R. 153-154).2 On July 10th
the court entered its findings and opinion adjudging
petitioners and each of them guilty of civil contempt
and requiring them to purge themselves of such con-
tempt within 30 days by restoring the banks to the
status which they had occupied prior to the take-overs.
The proceedings relevant to criminal contempt were dis-
missed (R. 155-166).

2 Petitioners contend that the contempt proceedings were unfairly
conducted because the lower court required the parties to proceed
by affidavit. This requirement was in conformity with the practice
of the Ninth Circuit in such cases. Cf. N.L.R.B. v. Red River
Lumber Co., 109 F. 2d 157. Moreover, as the record plainly shows,
there was no controversy as to the facts bearing upon petitioners’
contempt. In any event the lower court stated that it based its
“determination as to the facts solely and exclusively upon the an-
swers and evidence presented by the respondents” (petitioners
here) (R. 165-167). Furthermore, the order finding petitioners
guilty of contempt is moot, petitioners having fully complied there-
with. See infra, pp. 30-31.
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On August 18, 1950, the court below, having satisfied
itself that petitioners had fully complied with the order
of July 13th, entered its order declaring petitioners to
have purged themselves of their civil contempt (R.
646-647). Petitioners now seek review of the orders
of June 23rd, June 24th and July 13th.

ARGUMENT

The decision below is in accord with established prin-
ciples. Although several features of the case have nov-
elty, this results from the fact that the questions pre-
sented can arise only in the rare instance in which an
administrative proceeding, and the jurisdiction of the
enforcing court, will be frustrated unless extraordinary
relief is granted. Furthermore, the present action to
protect the Court’s jurisdiction by a temporary injunec-
tion pending completion of the proceeding before the
Federal Reserve Board is only ancillary to the case
before the Board, and thus, to some extent, interlocutory
in nature. Cf. Alabama v. United States, 279 U. S. 229,
The questions raised by petitioners as to the interpreta-
tion of the Clayton Act will not be fully ripe for adjudi-
cation unless and until the Board, on a complete record,
issues an order which will be reviewable in the courts.

The Comptroller of the Currency, who issued the per-
mits to Bank of America to open branches at the loca-
tions of the 22 banks, differs with these views insofar as
they relate to the effect of branch bank permits issued
by him upon the power of the Federal Reserve Board
to proceed under the Clayton Act, and has requested the
Solicitor General to present to the Court a statement
of his position. It isincorporated herein at pages 24-30,
mnfra.

1. a. The lower court properly held that it-had juris-
diction under the all-writs section of the Judicial Code
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(28 U.S.C. 1651) to issue the injunctions herein. That
section empowers any court created by Act of Congress
“to issue all writs necessary or appropriate in aid of
their respective jurisdictions’’. The courts of ap-
peals have ‘‘exclusive jurisdietion’’ to enforce and re-
view orders of administrative agencies issued under
Section 11 of the Clayton Act (15 U.S.C. 21). The
Board is currently proceeding against Transamerica
under that section to determine whether the latter holds
the stocks of banks in violation of Section 7 of the
Act. If the Board’s proceedings disclose such viola-
tion, the Board is authorized to issue an order, enforce-
able only by the courts of appeals, requiring Trans-
america to divest itself of bank shares illegally held
by it. Such an order, under the ruling of this Court in
Federal Trade Commission v. Western Meat Co., 272
U. S. 554, might appropriately include a requirement
that the assets underlying such stocks be similarly dis-
posed of by Transamerica.

In obvious anticipation of such an order, Trans-
america attempted to freeze the fruits of its stock ac-
quisitions of the 22 California banks by transferring
the assets and business of such banks to Bank of
America, also alleged to be controlled by it. This at-
tempt was properly characterized by the court below
as ‘‘an adroit design to circumvent the proceedings be-
fore the Board”’. (R. 81) If the transfer had occurred
prior to the issuance of the injunction below, the board
would have lost jurisdiction to enter, and the lower
court would have lost jurisdiction to enforce and re-
view, such an order. For this Court in Arrow-Hart
& Hegeman Electric Co.v. Federal Trade Commission,
291 U. 8. 587, has decided that, after merger of the
assets, an administrative agency is powerless under
Section 11 to order an unscrambling of the commingled
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properties. Action by the lower court to protect its
jurisdiction under such circumstances is clearly con-
templated by the all-writs section. ‘‘Inasmuch as the
[transfers] might prevent the adjudication of the
questions involved, and thereby prevent a review
thereof in the Circuit Court of Appeals, which had

jurisdiction for that purpose, . . . that court had
power to issue the writ”’. McClellan v. Carland, 217
U. S. 268, 280.

Petitioners contend, however, that, before a court
of appeals may issue a writ in aid of its jurisdiction,
it must appear that such jurisdiction is ‘‘already ex-
isting”’. In other words, they argue that until final
order by the Board and the filing of the transcript be-
low, the lower court had no jurisdiction to protect. We
think this argument is without merit. The rule ap-
plicable here is no different from that which obtains
with respect to the appellate jurisdiction of courts of
appeals to review decisions of distriet courts. There,
with certain exceptions created by statute, the court
can review only final judgments of district courts after
an appeal has been perfected by proper docketing with
the court. Yet this Court has ruled many times that
an appellate court may invoke its powers under the
all-writs section to protect its appellate jurisdiction
even though the case below has not proceeded to final
judgment. As was said in Ex Parte United States, 287
U. S. 241, 246:

“McClellan v. Carland, 217 U. S. 268, 280, laid
down the general rule applicable both to this court
and to the Circuit Courts of Appeals, that the
power to issue the writ under R. S. § 716 is not
limited to cases where its issue is required in aid
of a jurisdiction already obtained, but that ‘where
a case is within the appellate jurisdiction of the
higher court a writ of mandamus may issue in
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aid of the appellate jurisdiction which might
otherwise be defeated by the unauthorized action
of the court below.” See, also, Delaware, L. & W. R.
Co. v. Rellstab, 276 U. 8. 1, 5; In re Babcock
(C.C.A.), 26 F. (2d) 153, 155; Barber Asphalt
Paving Co. v. Morris, 132 F. 945, 952-956.”" *

‘While it is true, as pointed out by petitioners, that
resort by an appellate court to its all-writ powers has
generally been had to compel action or inaction by a
subordinate court, nevertheless there appears to be no
sound reason for concluding that its powers are limited
to apply in such fashion. The all-writs section itself
contains no such limitation. Indeed, its language is
all-inclusive. Whatever writ is ‘‘necessary or appro-
priate in aid of’’ jurisdiction is the statutory test to be
applied. Writs directed against third persons have
been freely issued by district courts under the all-
writs section. Cf. Continental Bank v. Rock Island
Ry., 294 U. 8. 648, 675; Looney v. Eastern Texas R.R.
Co., 247 U. S. 214. In fact the power of the district
court to protect its own jurisdiction (and therefore
that of the court of appeals) explains why it has not
been necessary for courts of appeals to issue such writs
other than to district judges prior to final judgment in
the district court. But under the Clayton Act, the
court of appeals is the court of original jurisdiction.

Petitioners rely upon Federal Power Commission V.
Metropolitan Edison Co., 304 U. 8. 375, and In re Na-
tional Labor Relations Board, 304 U. S. 486. We think
that neither of these cases supports their position. As
pointed out in the opinion of the lower court (R. 76-
77), Metropolitan Edison was a case in which the
court of appeals issued an order relating to proceed-
ings before the Power Commission which this Court

3 See also Roche v. Evaporated Milk Association, 319 U. 8. 21, 25;
Ex Parte Republic of Peru, 318 U. 8. 578.
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held amounted to an effort to exercise supervisory eon-
trol over purely procedural steps taken by the Com-
mission, which under no circumstances would be re-
viewable by a court. Under these circumstances this
Court held that the all-writs section gave no support
to the order of the court of appeals. In In re National
Labor Relations Board, a party to certain proceedings
before the Labor Board filed a petition in the Court
of Appeals for a review of a cease and desist order en-
tered by the Board. Before filing the transcript in the
court the Board announced its intention to vacate the
order. The court of appeals enjoined the Board from
taking such action and required that the transeript be
filed forthwith. The Board thereupon commenced an
original proceeding in this Court under the all-writs
section to require the court of appeals to vacate its
order against the Board and to refrain from asserting
appellate jurisdiction upon the petition then on file
with that court. This Court, having found that the
National Labor Relations Act permitted the Board to
vacate or modify its decisions at any time prior to the
filing of the transcript with the appellate court, ruled
that the court of appeals was without jurisdiction to
prevent the Board from exercising the statutory power
conferred. This ruling is in harmony with the general
principle that appellate review of orders of adminis-
trative agencies must await final action by such agen-
cies. That proposition is not involved here, for no
review of the Board’s action was sought or undertaken.
It is significant to note, however, that in In re National
Labor Relations Board, this Court, acting upon the
original petition of the Labor Board, granted relief to
protect the jurisdiction of that agency.

b. Next, petitioners contend that the court below
lacked jurisdiction because, under Section 11 of the
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Clayton Act, proceedings to enforce or review the
Board’s order may be commenced either in the circuit
where a violation has occurred or where the person re-
sides or carries on business. Thus they point out that
either the Board or Transamerica might ultimately
elect to proceed in the Third Circuit where Trans-
america, a Delaware corporation, ‘‘resides’’. Under
these circumstances, they argue, the Ninth Circuit may
never acquire jurisdiction and, hence, now has none to
protect. But this argument, as pointed out by the lower
court, would lead to a paradoxical conclusion, i.e., that
at the same time it was creating jurisdiction in alter-
nate courts to provide speedy and effective enforcement
of the Clayton Act, Congress also was withdrawing from
both power under the all-writs section to protect the
jurisdictions which it had just created. As the lower
court said:

“To say that under the circumstances no court
could do anything would lead to complete frustra-
tion. We cannot believe that Congress, in provid-
ing for alternate places of enforcement, thereby
intended to withdraw in such circumstances any
of the broad power granted by section 1651 of Title
28. We think the power granted by this section
was intended to be adequate for all practical pur-
poses sought to be served thereby.”” (R. 78)

c. Next, petitioners attack the jurisdiction below on
the ground that other statutory provisions have reposed
exclusive jurisdiction of a case of this kind in the dis-
trict courts. In support of this contention they refer
to Section 15 of the Clayton Act (15 U. S. C. 25) and
Sections 1337 and 1348 of the Judicial Code (28 U. S. C.
1337, 1348). However, Section 15 of the Clayton Act
merely establishes an alternative method of enforcement
to that provided in Section 11 by vesting jurisdiction
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in distriet courts, at the instance of a United States
attorney, to prevent and restrain violations of Sections
2, 3, T and 8 of the Act—the same sections which the
Board and other agencies are authorized in Section 11
to enforce via the administrative route. Clearly this
section is no authority for the assertion that the court
of appeals has assumed a jurisdiction vested exclusively
in the district courts. Nor do Sections 1337 and 1348
of the Judicial Code appear to have any relevance here.
Both sections simply confer original jurisdiction upon
the district courts in certain classes of cases—actions
under the antitrust laws under Section 1337 and actions
brought against national banks by the United States
under Section 1348. But neither grant of jurisdiction
is exclusive, and neither could possibly be claimed to
amend the all-writs section under which the court be-
low acted.

2. The lower court not only had jurisdiction to issue
the injunction here, but it also correctly appraised the
factors bearing upon the question whether to exercise
that jurisdiction. On the one hand it weighed the in-
convenience, expense and hardship to petitioners and
the stockholders and depositors of their respective insti-
tutions which it was alleged would follow if the bank
take-overs were prohibited. Against these considera-
tions it balanced the fact that, if the take-overs were
not prohibited, all possibility of restoring the 22 Cali-
fornia banks to the status of effectively competing in-
stitutions—a result clearly required by the Clayton Act
if the Board’s charges against Transamerica are well
founded—would be lost. The lower court held that the
need in the public interest for effective enforcement of
the federal policy against monopoly and restraints of
trade and commerce was ‘‘paramount’’ and ‘‘such as to
outweigh any other considerations which have here been
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presented to us’’ (R. 81). In resolving this question as
it did the lower court acted in conformity with the
board and universally accepted principle that, when
private and public interests conflict, the former must
yield to the latter.

Furthermore, in refusing to stay its hand the court
below acted in a manner wholly consistent with its re-
sponsibilities as an integral part of the statutory ma-
chinery created by Congress for the enforcement of the
Clayton Act. The fact that the order of an administra-
tive agency under Section 11 is not self-enforcing and
carries no threat of sanctions unless and until enforced
by a court of appeals is manifest evidence of a con-
gressional purpose that agency and court should pro-
duce a smooth and effectively functioning mechanism
through which the statutory objectives of the Act might
be fully realized. As the late Chief Justice Stone stated
for this Court in United States v. Morgan, 307 U. S.
183, 190-191:

*‘In answering these questions there are two car-
dinal principles which must guide us to our con-
clusion. The one is that in construing a statute
setting up an administrative agency and providing
for judicial review of its action, court and agency
are not to be regarded as wholly independent and
unrelated instrumentalities of justice, each acting
in the performance of its prescribed statutory duty
without regard to the appropriate function of the
other in securing the plainly indicated objects of
the statute. Court and agency are the means
adopted to attain the prescribed end, and so far as
their duties are defined by the words of the statute,
those words should be construed so as to attain that
end through co-ordinated action.”

Petitioners contend, however, that the lower court
erred in not requiring a greater showing of the prob-
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ability that the Board’s case against Transamerica is
well founded and therefore likely to result in an order
by the Board requiring that company to divest itself of
the stocks of the 22 California banks. But this argu-
ment misconceives the basic nature of the relief granted
below. That relief, as we have seen, was solely to pre-
vent an ouster of jurisdiction. The lower court care-
fully pointed to this fact in its opinion when it observed
that what it had granted ‘‘is a writ of injunction,
serving the same general purpose of the coordinated
writs of mandamus and prohibition, and designed, not
as an injunction in equity, however much equitable
principles must be applied, but solely as a writ in aid
of the jurisdiction of this court’ (R.78).* Petitioners’
contention, if carried to its logical conclusion, would
lead to the anomalous result of a trial on the merits in
a court of appeals of issues involved in an administra-
tive proceeding yet unconcluded, merely to protect the
jurisdiction of that court later to enforce or review an
order of such agency. Such a result would not only do
violence to the procedural requirements of Section 11
of the Clayton Act, but also would cut across established
principles announced by this Court requiring exhaus-
tion of the administrative procedure prior to review by
the courts of action by administrative agencies.

3. Petitioners argue that the judgment below is not
warranted under the Clayton Act as construed by this
Court in Arrow-Hart & Hegeman Co. v. Federal Trade
Commission, 291 U. 8. 587, and because that statute is
for other reasons inapplicable. These contentions—
which we believe in any event to be without merit—may

4 This language clearly disposes of petitioners’ contention, argued
at some length in both petitions, that the lower court purported to
exercise “general equity jurisdiction”.
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more appropriately be raised at the termination of the
proceeding before the Federal Reserve Board. Indeed,
even if applicability of the statute were not plain, the
court below would still have been warranted in protect-
ing its jurisdiction pendente lite in order to permit the
substantive questions to be determined in the statutory
proceeding.

As we have seen, the Arrow-Hart & Hegeman case
held that, after merger of assets, an administrative
agency is without power under Section. 11 to order
reversal of the transaction. In so ruling, however, the
Court specifically reaffirmed the ruling in the West-
ern Meat case (272 U. 8. 554) that ‘‘ Where shares ac-
quired in violation of the Act are still held by the offend-
ing corporation an order of divestiture may be supple-
mented by the provision that in the process the offender
shall not acquire the property represented by the
shares”. (Id. p. 599) At most, therefore, the Arrow-
Hart case establishes that (1) before assets are trans-
ferred by a Section 7 violator, they may be ordered
divested along with the stocks they underlie, and (2)
after transfer such an order is unwarranted. No ques-
tion was before the Court nor did it purport to decide
whether, while administrative proceedings are pending
under Section 11, a court may arrest action by a would-
be violator and preserve the status quo to prevent vio-
lation of Section 7. To interpret Arrow-Hart as pre-
venting this is to construe the decision, as petitioners
have done, as a derogation of the powers conferred in
the all-writs section and as an affirmative aid to would-
be violators. Such a contention is its own refutation.

b. Petitioners contend (Pet. No. 322, p. 26) that
Congress never intended that Section 7 of the Clayton
Act be enforceable by the Board, and hence that the
lower court could have no jurisdiction to enforce an
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order which the Board could not legally make. This
argument is made despite the unequivocal language of
Section 11 that ‘‘authority to enforce compliance with
sections 2, 3, 7 and 8 of this Aet . . . is hereby
vested . . . in the Board of Governors of the Fed-
eral Reserve System where applicable to banks, bank-
ing associations, and trust companies.”” Petitioners
argue that the legislative history of the Act discloses a
congressional purpose to limit the Board’s authority
under Section 11 only to preventing violations of Sec-
tion 8 of the Act. But ‘‘the province of construction lies
wholly within the domain of ambiguity.”” Hamilton
v. Rathbone, 175 U. S. 414, 421. The Court can hardly
construe ‘‘sections 2, 3, 7 and 8’’ as meaning merely sec-
tion 8. Thelegislative history cited by petitioners (Pet.
No. 322, p. 26 n.) does not lead to any such strange con-
clusion.

c. Petitioners further contend that the failure of the
Board for over 30 years to assert jurisdiction to enforce
Section 7 amounts to ‘‘a practical administrative deter-
mination’’ indicating ‘‘a probable absence of jurisdic-
tion,”’ citing Federal Trade Commission v. Bunte Broth-
ers, 312 U. S. 349, and Federal Power Commission V.
Panhandle Eastern Pipe Line Co., 337 U. S. 498. But,
as was held in Bunte Brothers, jurisdiction ‘‘cannot
evaporate through lack of administrative exercise.” In
both those cases the circumstances were such that the
Commissions would have exercised their jurisdiction
over the matters in question in the past if they had
thought that such jurisdiction existed ; the failure of the
Commissions sooner to assert power under these cir-
cumstances was considered indicative of the Commis-
sions belief that they did not possess the power. But
no comparable situation to that in Bunte Brothers or
Panhandle is present here. Transamerica is the only
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bank holding company in the country which has pur-
sued an unremitting policy of expanding its banking
interests by acquiring the stocks of so many independ-
ent banks. It is also the only such company whose
present holdings comprise so large a percentage of all
banking offices and deposits over a substantial geo-
graphical area. It is, therefore, the only such company
whose activities have brought it within the ambit of
Section 7. Under these circumstances prior failure
of the Board to assert jurisdiction to enforce that sec-
tion can have no significance whatever in determining
whether that power exists.

d. The Board’s action in drafting and arguing for
bank holding company legislation, as well as certain
testimony of Board officials before Congress, likewise
is claimed to demonstrate Board conviction that it lacks
power to enforce Section 7. Again, the contention is
without merit. From time to time since 1945 the Board
has drafted and requested Congress to pass bank hold-
ing company legislation. But nowhere in such legisla-
tion nor in the arguments made in support thereof has
the Board asserted the necessity for such power as a
means of requiring a bank holding company to divest
itself of bank shares for violation of the antitrust stat-
utes; on the contrary, the provisions of each of those
bills (8. 792, 79th Congress; S. 829, 80th Congress; S.
2318, 81st Congress) were designed, among other things,
to prevent the development of monopolistic tendencies
by requiring bank holding companies to obtain supervis-
ory approval before acquiring the stocks of banks—
a requirement in essence the same as that applicable to
banks which desire to merge with other banks. (See
testimony of Chairman Eccles in support of S. 829,
80th Cong., 1st sess., p. 9; testimony of Chairman Me-
Cabe in support of S. 2318, 81st Cong., 2nd sess., p. 14.)
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Nor does the testimony of Board officials cited by
petitioners support their contention. Apparently the
reference to Mr. Eccles’ testimony (Pet. No. 322, p. 27,
footnote 9) is to a series of questions put to Mr. Eecles
while he was testifying about an entirely different mat-
ter. The only portion of Mr. Eccles’ testimony which
could even remotely bear upon petitioners’ contention
is that which followed when he stated that Transamer-
ica ‘‘in their purchase of stock of * * * corporations
that have nothing whatever to do with banks is pur-
suing what, to my mind, is an improper and unsound
policy.””® When asked if the Board did not ‘‘have some
power and authority to deal with that situation’’, he
replied: ‘“We do not”’. But this was not an admission
that the Board could not order divestment of bank
stocks if Transamerica held them in violation of Section
7 of the Clayton Act; it was merely a statement of the
fact, which is still true, that no power exists in the
Board to prohibit a holding company from simulta-
neously controlling both banks and non-banking enter-
‘prises, a situation which the Board regards as unsound
from the standpoint of public interest. Petitioners
have similarly distorted the testimony given by the
Board’s counsel, Mr. Townsend, to which reference is
made. That testimony was given in support of the
request of the Federal Trade Commission that Section
7 of the Clayton Act be amended to prohibit the acqui-
sition of assets as well as of stocks having the prohib-
ited effect. As submitted, the Federal Trade Commis-
sion amendment would have applied only to the

5Testimony of Reserve Board Chairman Eccles, April 5, 1943.
Hearings before the Committee on Banking and Currency, House of
Representatives, 78th Congress, 1st Session, on H. R. 1699, p. 133;
Hearings before Subcommittee No. 3 of the Committee of the Judi-
ciary, House of Representatives, 79th Congress, 1st Session, on
H. R. 2357, p. 337.
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acquisitions of assets by companies subject to the
jurisdiction of the Commission and not to such acquisi-
tions by companies subject to the jurisdiction of the
other enforcing agencies named in Section 11. In his
testimony Mr. Townsend called attention to this fact
and to the further fact that, except for the Federal
Trade Commission and the Board, all of such other
agencies already had authority under other provisions
of law to prohibit acquisitions of assets by companies
subject to their respective jurisdictions. Therefore
he requested that Congress approve the proposal of the
Federal Trade Commission but that it be extended to
cover situations within the Board’s jurisdiction so that
the powers of all of the enforcing agencies might be
equalized. This testimony, instead of suggesting a
Board conviction of lack of authority to enforce Sec-
tion 7, plainly implies that the Board felt it already had
jurisdiction under Section 7 respecting acquisitions of
bank stocks having the prohibited effect.

e. Next, petitioners contend that the decision below
is predicated upon the theory that the Board has the
power under the Clayton Act to forbid the dissolu-
tion of banks. Of course, the court below made no
such ruling. And if Transamerica, as virtually the sole
stockholder of each of the 22 California banks, desires
to place these banks in voluntary liquidation, it is
entirely free to do so at any time, so long as compliance
with applicable banking statutes is had. The ruling
below simply forbids in such event the sale of the
assets or businesses of these banks to Bank of America,
which is alleged to be but another Transamerica con-
trolled bank.

4. Tt is contended that the proceedings below con-
stitute a collateral attack upon the action of the Comp-
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troller of the Currency in granting permission to
Bank of America to establish branches at each of
the locations of the 22 California banks. This con-
tention similarly is without merit. The Comptroller
has sole administrative authority, under 12 U.S.C.
36, to authorize the establishment of branches by
national banks. The Board has sole administrative
authority to enforce compliance with Section 7 of the
Clayton Act in the banking field. The Comptroller’s
authority to authorize the opening of branches of
national banks certainly does not impair the power
vested in the Board to enforce the Clayton Act.® Sec-
tion 36 merely provides that: '

No branch of any national banking association
shall be established or moved from one location to
another without first obtaining the consent and
approval of the Comptroller of the Currency.

But petitioners argue that the Comptroller, in de-
ciding to grant permission to Bank of America to open
these branches, did so with knowledge that they were to
be used in the manner indicated and after considering
the public interest in a competitive banking system.
It is entirely proper for the Comptroller, in passing
upon an application under Section 36, to determine
whether the opening of a branch is in the public
interest, and in doing so to take into account the policy
in favor of competition embodied in the antitrust
laws. Cf. National Broadcasting Co. v. United States,
319 U. 8. 190, 222-223. The Comptroller’s affidavit (R.
254-5, quoted at pp. 25-26, n. 9, mfra) and regulations
(12 C.F.R., Section 4.5(a) (1)) do not, however, sug-
gest that he takes the competitive situation into con-

8 The Comptroller does not have power to pass upon the acquisi-
tion of the assets of one bank by another bank.
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sideration except to determine that the establishment
of a new branch will not bring about ezcessive com-
petition in the community, or that he gives any atten-
tion to the policy embodied in Section 7 of the Clayton
Act.” Even assuming the contrary, however, the fact
remains, as pointed out in the decision below, that the
Board and the enforcing court—not the Comptroller—
has the responsibility for enforcing compliance with
Section 7 ‘“where applicable to banks’’. Unlike the
provisions of some regulatory statutes, the National
Bank Act confers no authority upon the Comptroller
to confer immunity from the antitrust statutes. Cf.
Georgia v. Pennsylvania R. Co., 324 U. S. 439, 456.
Under these circumstances the Comptroller cannot
deprive the Board of its statutory authority under Sec-
tion 11. The Comptroller’s authority is clearly not
“plenary’’ in so far as the Clayton Act is concerned.
It is said that the Comptroller conditioned his ap-
proval of the opening of the branches upon the obtain-
ing of new capital. This would not affect the relative
authority of the Comptroller and the Federal Reserve
Board. Nor does the fact that the Bank of America
obtained the new capital estop the Board from object-
ing to the transfer of the 22 banks. If relative equities
are to be considered, it must be noted that the Board’s
Clayton Act proceeding was instituted long before the
Comptroller authorized the Bank of America to oper-
ate the 22 new branches to be acquired from Trans-
america. In any event, it is nowhere suggested that
the 22 banks needed additional capital if they were not
to be incorporated in the Bank of America *—which,

7 See paragraph 6 of the Comptroller’s affidavit, set forth in note
9, p. 26, infra.

8 Indeed, nine of the banks were not, prior to their absorption
into Bank of Ameriea, subject to the supervisory authority of the
Comptroller, because they were state banks, not national banks.
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according to the Comptroller’s letters (R. 64, 249), was
undercapitalized entirely apart from the proposed ac-
quisitions. Nor is it suggested that, in approving the
proposed new management of the branches as com-
petent, the Comptroller had found that the prior man-
agement was in any way incompetent, or indeed that
the new management would be in any way superior.

A question is raised as to whether the Comptroller
can operate successfully in his supervision of the bank-
ing system if the acquisition of assets to frustrate pro-
ceedings under the Clayton Act can be restrained at
the instance of the Federal Reserve Board. Inasmuch
as the case against Transamerica is the only proceed-
ing against bank holding companies ever instituted
under Section 7 of the Clayton Act, it is obvious that
the decision below cannot disturb the general exer-
cise of the Comptroller’s authority. Moreover, the na-
tional banks supervised by the Comptroller are not
permitted to own stock in other banks (12 U.S.C. 24).
Hence, a national bank could under no circumstances
become a respondent in a Clayton Aect proceeding for
violating Section 7, which deals only with stock ac-
quisition. Therefore, the present problem can arise
only in the unusual situation—of which this case is so
far the only example—in which a company holding
bank stock in alleged violation of the Clayton Act
seeks to transfer the assets of the owned banks to a
national bank; the Comptroller comes into the picture
only when and because the national bank needs his
permission to open branches on the sites transferred
to it.

It is to be observed that under the controlling stat-
utes the Federal Reserve Board shares with the Comp-
troller supervisory power relating to national banks.
Under 12 U.8.C. 77, it is the function of the Federal
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Reserve Board, after complaint by the Comptroller,
to determine whether officers of national banks are
violating any provision of the banking laws or have
‘“‘continued unsafe or unsound practices in conducting
the business of such bank’’, and, if so, to order their
removal. Similarly, the Board is granted authority
by 12 U.S.C. 248(a) to examine accounts and affairs
of member banks, which include all national banks (12
U.S.C. 282).

Finally, it should be noted that the opening of the
branches authorized by the Comptroller has not been
prohibited by the court below but only stayed pend-
ing completion of the Clayton Act proceedings before
the Federal Reserve Board. Only if the transfer of
assets as an incident of the ownership of stock is ulti-
mately found to be in violation of the Clayton Act will
the restraint against the opening of the branches be
permanent.

As has been indicated, the Comptroller of the Cur-
rency takes a different view as to the authority of the
Federal Reserve Board and of the court below. He has
asked that the following memorandum be submitted
to the Court as a statement of his position:

““In view of the fact that the Comptroller of the
Currency had authorized the establishment of
branches of the Bank of America at specified loca-
tions, the Court of Appeals erred in preventing
their establishment at such locations.

“A. The Court below had no jurisdiction to over-
ride the decision of the Comptroller of the Cur-
rency, whatever jurisdiction it may have had to
take action not inconsistent with his decision.

“The Comptroller of the Currency, on April 14,
1950, informed the Bank of America that he would
approve the establishment of branches of the Bank
of America which involved taking over the assets
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and liabilities of certain banks and operating on
the premises formerly used by the predecessor
banks. He conditioned his approval on the raising
of $70 million of additional capital, as well as on
the actual take-over of the banks in question.
Title was to pass at the close of business Saturday,
June 24, and the new branches were to commence
business the following Monday. On Friday, June
23, the Court of Appeals issued its restraining
order, and on Saturday, the 24th, it issued an in-
junction against the Bank of America and the
Transamerica Corporation. The Comptroller of
the Currency was not made a party and was not
heard in connection with the restraining order or
the injunction. The injunction, as interpreted by
the Court in subsequent contempt proceedings, pro-
hibited the transfer of assets, which, in effect, pro-
hibited the establishment of these branches, and
required that ownership and management remain
in the predecessors.

“Under the National Bank Act the Comptroller
has jurisdiction in all matters involved in the or-
ganization, supervision and winding up of national
banks, including their capitalization and the estab-
lishment of their branches. He also may fix the
location of branches. 12 U. S. C. 36. The record
(R. 254, 255) shows that in this case he took into
consideration the adequacy of Bank of America’s
capitalization, the competence of its management,
and the competitive situation which would result
if the branches were established.® His regulations

%The affidavit of the Comptroller of the Currency (R. 254) states:

i “That in granting the branch permits to the Bank of America
National Trust and Savings Association of San Francisco, Califor-
nia on June 20, 1950, the Comptroller of the Currency considered
the public interest involved in the related acquisition of assets and
assumption of liabilities of banks being replaced by the branches.
Whenever a national bank applies for authority to establish a
branch, the approval or disapproval of the Comptroller is based on
a study and investigation of all relevant factors, one of the most
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governing the establishment of branches have been
in effect for some time (12 C.F.R. 4.5) and plainly
indicate that matters other than the adequacy of
capitalization are considered in connection with
establishing branches.

important of which is the effect on the public interest of each aspect
of the transaction. This case was no exception.

‘That the branch applications here involved were known by the
Comptroller of the Currency to be in contemplation of the proposed
takeover by Bank of America of the business of other specified banks
and that factor was fully considered in determining that approval
of the applications and the granting of the branch permits were in
the public interest. Included in the other phases considered in pass-
ing upon such applications are:

‘1. Is the quality of the bank’s management adequate to justify
branch expansion?

‘2. Does the bank have asset problems that are of sufficient impor-
tance to be considered a definite factor militating against branch
expansion?

‘3. Is its capital structure adequate in relation to the bank’s asset
problems, total resources and volume of operations? Is it reason-
ably adequate to meet the requirements of an enlarged asset and
deposit structure which the new branch will create? If inadequate,
are definite plans being formulated to provide additional capital?

‘4, Will the new branch enable the bank to better serve and pro-
tect existing business now carried at the Head Office or its other
branches?

‘5. Is the general character of the bank’s management of existing
branches satisfactory, and are such branches being operated on a
sound and profitable basis?

‘6. Will the proposed branch, by virtue of its location, come into
direct competition with existing banking facilities? If so, will the
existing banking facilities be able to maintain themselves as profit-
able units against the competition of the proposed new branch? In
other words, will the proposed branch create an over-banked situa-
tion? The rights of existing banking facilities to remain undis-
turbed and free from additional competition are carefully weighed
against the rights of the prospective branch to be permitted to enter
the area as a competing unit.

7. The population and economic character of the area or com-
munity the proposed branch will serve are weighed to determine (a)
whether the proposed branch is reasonably necessary to serve ade-
quately its current or near future banking needs, (b) that the pro-
posed branch is reasonably assured of sufficient business to permit
profitable operations or is capable of being indirectly profitable
as a feeder or servicing agent of business carried on the books of
Head Office of other branches.””
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“The National Bank Act has been regarded as
constituting a complete system for the establish-
ment and government of national banks, ‘as in a
separate code by itself’. See Cook County National
Bank v. United States (1882), 107 U. S. 445, 448.
See also Texas & Pacific Ry. v. Pottorff (1934)
291 U. S. 245, 253, in which the Court said: ‘For the
Act under which national banks are organized con-
stitutes a complete system for their government
* % %) Again, in Deitrick v. Greaney (1940), 309
U. S.190, 194, the Court said: ‘The National Bank
Act constitutes ‘‘by itself a complete system for the
establishment and government of national banks.’’’
The Comptroller’s jurisdiction thereunder in re-
spect to all matters properly within his discretion
has been held to be exclusive. It has been held
that he is in respect thereto in no manner amen-
able to any court and that his action is not subject
to review therein in the absence of fraud charged
and proved. Liberty National Bank v. McIntosh,
Comptroller of the Currency et al. (C.C.A. 4th,
1927) 16 F. 2d 906, and authorities cited therein;
Adamsv. Nagle (1938) 303 U. S.532,540; Korbly v.
Springfield Institution for Savings (1917) 245 U. S,
330, 333; Benedict v. Anderson (C.C.A. 6th, 1934)
70 F. 2d 227. This extensive authority has been
granted by Congress in recognition of the need for
a single expert and informed management of the
national banking system. Maintenance of public
confidence has been thought to require certainty
in administration of the system. See Adams v.
Nagle, supra, at p. 540.

“The fallacy of regarding the Comptroller’s
jurisdiction as only permissive and not infringed
upon by actions such as here taken is thrown into
clear relief when one considers the effect of the
Court’s orders upon the objects which the Comp-
troller sought to accomplish. The Comptroller de-
termined that the proposed transaction was in the
public interest, having the competitive situation
and all other relevant factors in view (as indicated
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in his affidavit, set forth herein) ; nevertheless, his
decision has been frustrated because of a mere
possibility that it would prevent application of
Clayton Act sanctions.

“In the light of the foregoing, it can hardly be
argued seriously that the Comptroller’s plenary
authority with respect to branch banks is unim-
paired by this proceeding. The position of the
Court of Appeals may perhaps with more accuracy
be stated as that the Board of Governors and the
Court had supervening authority by virtue of the
Clayton Act. Notwithstanding the public interest,
which has hitherto been supposed to be overriding,
in a stable, safe and well managed national bank-
ing system, the proposition appears to be that all
this must wither away at the mere breath of an
allegation that acquisition by Transamerica of the
banks being taken over had been in violation of
the Clayton Act. There is a serious question
whether the Comptroller can operate successfully
if his carefully worked out arrangements may be
nullified and frustrated. It may be noted in this
case that the Court’s injunction originally made no
provision for the operation of any banks at the sites
in question after June 26 (R. 25, 70) and the com-
munities would have been left in chaos if the man-
agement to be superseded had not carried on their
former functions. There was no specific direction
to the unit banks to resume functioning until July
10. (R.166,174) It may be conceded that it was
not likely in this case that the communities would
be left bankless, but if the precedent of such inter-
ference stands, it may quite well occur in another
case.

“B. If, however, the Court of Appeals had juris-
diction at some time to interfere with the Comp-
troller’s management of the banking system, it did
not have such jurisdictron until the Board of Gov-
ernors issued a final order and definitely found that
the Clayton Act had been violated.
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“Tt is a startling proposition that the findings of
one executive official can be nullified by the Court
on the basis of mere charges undergoing investiga-
tion by another agency. The Comptroller of the
Currency needs the guidance of this Court in deter-
mining whether, in situations such as this, his offi-
cial actions must be considered as tentative only
and subject to veto at the election of another ad-
ministrative agency, in the absence of a final order
of such other agency, e.g., in this case, an order that
the Clayton Act had been violated. Such guidance
(which, in view of the decision of the Court of Ap-
peals in this case, can only be furnished authorita-
tively by this Court) is necessary to enable him to
determine the extent to which, in fairness to banks
under his supervision, he can enter into arrange-
ments pertaining to their branch expansion, man-
agement and capitalization. Thus, in this case,
such arrangements must be held in abeyance dur-
ing the pendency of what probably will be a lengthy
proceeding.

‘““Even in situations where the interests of an-
other agency were not involved, this Court has not

‘looked with sympathy on the premature exercise
of appellate jurisdiction for the purpose of pro-
tecting the same. In Federal Power Commaission
V. Metropolitan Edison (1938) 304 U. S. 375, the
Commission had issued preliminary orders, and
at the instance of Edison the Circuit Court of Ap-
peals had restrained the Commission in such way
that ‘the questions would not be moot if and when
they come here’. This Court reversed, saying:

‘The argument is that the Circuit Court of
Appeals could intervene to protect its prospec-
tive appellate jurisdiction. We are of the opinion
that this contention is unsound and that the
Circuit Court of Appeals in the circumstances
disclosed had no appellate jurisdiction to pro-
tect.’
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Here the Board had issued no order whatsoever.
* * * * *
“In view of the foregoing, this case is reviewable

under Rule 38, par. 5, Revised Rules of the Su-
preme Court, because a Court of Appeals:

‘has decided an important question of federal
law which has not been, but should be, settled by
this court;’

‘has decided a federal question in a way probably
in conflict with applicable decisions of this
court;’ and

‘has so far departed from the accepted and usual
course of judicial proceedings, or so far sanc-
tioned such a departure by a lower court, as to
call for an exercise of this court’s power of su-
pervision.’

“In view of the foregoing, the Comptroller is
desirous of obtaining a review by this Court for
his guidance in future cases, since the jurisdic-
tional questions raised by this case are likely to
be encountered in other cases, if the opinion below
stands.”’

5. Petitioners seek review of the order of July 13,
which found petitioners guilty of civil contempt for
having violated the injunctions issued on June 23 and
June 24, and some of the errors alleged relate to that
order. But the controversy as to the order of contempt
is moot. The order of July 13 required petitioners to
restore the branch banks to their prior owners within
thirty days, or suffer fine and imprisonment. This
order has been fully complied with and the Court below
has entered an order purging them of their contempt
(R. 646). Neither of the petitioners have been im-
prisoned, nor have they paid fines, and no order im-
posing such penalties now stands against them or either
of them. And there are no further penalties or dis-
abilities which can be imposed on them as a result of
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the order which has now been satisfied. Under these
circumstances, there remains no controversy with re-
spect to the order of July 13 upon which this Court
might appropriately act. St. Pierre v. United States,
319 U. 8. 41; Fiswick v. United States, 329 U. S. 211.

CONCLUSION

We have thought it advisable, in replying to the
petitioners, also to submit for consideration by the
Court the views of the Comptroller of the Currency,
inasmuch as the Comptroller desires to urge that the
petition be granted on the question he believes to involve
a conflict between the powers vested in the Comptroller
and those vested in the Board. The Government is,
of course, entirely willing to have this controversy
resolved, provided that the Court, after considering
both presentations, is of the opinion that the dispute
involves an issue of sufficient substance to warrant the
issuance of the writ; but the Government does not be-
lieve, for the reasons given herein, that any of the
other questions raised by the petition should be de-
termined by the Court at this stage of the case, if at
all. We urge, therefore, that in the event that the
Court decides to issue a writ of certiorari such writ
should be limited to the single issue as to whether the
requirement that the establishment of a branch be
approved by the Comptroller of the Currency impairs
the power of the Federal Reserve Board to enforce
Section 7 of the Clayton Act.

Respectfully submitted,

Priir B. PERLMAN,

Solicitor General,
RoBERT L. STERN,

Special Assistant to the Attorney Gemeral.
(775)
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