
STOCK-EXCHANGE PBACTICES

TUESDAY, MABCH 27, 1934

UNITED STATES SENATE,
COMMITTEE ON BANKING AND CURRENCY,

Washington, D.C.
The committee met at 10:30 a.m., pursuant to adjournment on

Saturday, March 24,1934, in room 301 of the Senate Office Buildings
Senator Duncan U. Fletcher (presiding).

Present: Senators Fletcher (chairman), Glass, Barkley, Gorey
Costigan, McAdoo, Adams, Goldsborough, Tpwnsend, WalcottT
Carey, Couzens, and Kean.

Present also: Ferdinand Pecora, counsel to the committee; Julius
Silver and David Saperstein, associate counsel to the committee;
Frank J. Meehan, chief statistician to the committee; Roland L-
Kedmond, counsel to> the New York Stock Exchange; William A.
Lockwood, counsel to the New York Curb Exchange; and Eugene
E. Thompson, president of the Associated Stock Exchanges.

The CHAIRMAN. The committee will come to order, please. Mr.
Whitney, you were to submit a further statement this morning by
way of suggested amendments to the bill. We will be very glad
to have you proceed.

STATEMENT OF EICHAED WHITNEY, PRESIDENT OF THE NEW
YORE STOCK EXCHANGE—Resumed

Mr. WHITNEY. Mr. Chairman and gentlemen of the committee r
First of all I should like to submit to the committee some additional
documents with regard to the aviation stocks. They are supple-
mental lists, giving addresses missing in our original reports of
transactions in aviation securities, as well as corrections covering
errors which we have found. If I may merely submit them as
exhibits as has been previously done, I will now be glad to do so.

The CHAIRMAN. They will be received and marked for identifi-
cation.

(A document entitled " Supplementary List of Addresses Not
Shown m Original Reports ", was marked " Whitney Exhibit No-
40 for Identification, March 27, 1934 ", and will be retained in the
files of the committee.)

(Another paper entitled " Curtjss-Wright Corporation, First Sup>-
plementary Report", was marked "Whitney Exhibit No. 41 for
Identification, March 27, 1934", and will be retained in the com-
mittee's files.)
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7 5 3 8 STOCK EXCHANGE PEACTICES

(Another document entitled "Wright Aeronautical Corporation
Capital Stock, First Supplementary Report", was marked " Whitney
Exhibit No. 42 for Identification, March 27, 1934", and will be
retained in the committee's files.)

(Another document entitled "Aviation Corporation of Delaware,
First Supplementary Report", was marked " Whitney Exhibit No.
43 for Identification, March 27, 1934 ", and will be retained in the
committee's files.)

(A document entitled " Curtiss-Wright Corporation Class 'A',
First Supplementary Report", was marked " Whitney Exhibit No.
44 for Identification, March 27, 1934 ", and will be retained in the
committee's files.)

(Another document entitled "Douglas Aircraft Co., Inc., First
Supplementary Report ", was marked " Whitney Exhibit No. 45 for
identification, March 27, 1934", and will be retained in the com-
mittee's files.)

The CHAIRMAN. YOU may proceed With your statement^ Ml*.
Whitney.

Mr. WHITNEY. Mr. Chairman, I should like to read a very brief
statement first, if I may.

The CHAIRMAN. YOU may do so.
Mr. WHITNEY. I am entirely in accord with the thought that

great speculative excesses ate an economic evil and that Siey can
and should be prevented.

I am not in accord with the thought that the speculative excesses
of 1929 and preceding years were to a material extent caused by or
due to our stock exchanges or the way in which they were operated.
I am not in accord with the thought that the stock-market panic
of 1929 was the cause, instead of one of the earlier restilts of the
industrial depression.

I do not believe that the use of credit m connection with for-
ward commitments, whether in the purchase of securities, of com-
modities, or of homes, or in the sowing of crops in the expectation
of harvest can be- otherwise than benefiicial when wisely and rea-
sonably employed.

I am not in accord Tfath the provisions of this bill which seem
designed to punish stock exchanges for imaginary offenses*, nor am
I in accord with those provisions which would throttle industry,
contract credit, diminish the liquidity of securities, and postpone
the return of prosperity.

I believe that MR. 8720, in its present form, would prevent ex-
cessive speculation but only by seriously interfering with that great
system of industry, commerce, and finance without which there can
be neither speculation nor prosperity.

I believe that the evils which this proposed legislation seeks to
remedy can be cured without risking the dangers inherent in this
bill of delaying the return of prosperity.

From this standpoint I have caused to be prepared, within the
framework of tliis bill, certain amendments which will eliminate its
most dangerous features while increasing its effectiveness in the pro-
motion of those objects which are vital in the public interest. I
submit these amendments as a matter of practical expediency and
solely because the stock exchanges of this country—and I am speak-
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ing on behalf of substantially all of them—feel that every possible
effort .should be made to preserve for the benefit of investors and the
public our organized security markets.

The CHAIRMAN. M>. Whitney, is this memorandum of proposed
amendments to H.E. 8720 in addition to those you proposed here the
other day?

Mr. WHiT?NEfr. These amendments contain all amendments as
suggested by us to H.R. 8720, and contain the amendments submitted
to you the other day as well.

The CHAIRMAN. AH right. We are very glad to have them.
Mr. WHITNEY. NOW, Mr. Chairman, it is our desire to go ovei

these amendments with you in detail. There are certain points with
respect to various sections that in our opinion would be defective m
their operation if allowed to exist as now in bill H.E. 8720. There-
fore we should like to go over these with you in detail, either now
in public hearing or later, after you have had an opportunity to
discuss them among yourselves; as I say, either in public hearing or
in executive session as you may desire. But we do wish to have the
opportunity to go over them with you, and particularly do I wish
Mr. Redmond to sit with us and take up, section by section, the
legal, technical, and defective parts of the present bill; and to explain
also, Mr. Chairman, the reasons for our proposed amendments.

The CHAIRMAN. If it is agreeable to the committee I think we
might proceed to hear you just as we are sitting here now. I think,
perhaps, we would make better progress in that w$y.

Mr. WHITNEY. All right, Mr. Chairman, just as you may wish.
The CHAIRMAN. These amendments cover pretty nearly all por-

tions of the bill, do they not?
Mr. WHITNEY. Very nearly so; yes.
The CHAIRMAN. I think you may proceed.
Mr. WHITNEY Then may I ask that Mr. Redmond be permitted to

come up to the committee table?
The CHAIRMAN. Certainly.
Senator CAREY. I will move over so you may sit next to Mr. Whit-

ney, Mr. Redmond.
Mr. REDMOND. I thank you.
Mr. WHITNEY. I think if Mr. Redmond will go along with the

various sections IIJ. our proposed amendments we will make better
progress, and I will interpolate occasionally if I may.

The CHAIRMAN. Very well.

STATEMENT OF ROLAND I . REDMOND, ATTORNEY FOR THE NEW
YORK STOCK EXCHANGE

The CHAIRMAN. Mr. Redmond, I see in your memorandum that
you propose no change to sections 1 and 2 of the bill.

Mr. REDMOND. NO, Mr. Chairman, we are offering no amendments
to sections 1 and 2 of H.R. 8720.

The CHAIRMAN. Then you may go to the next section.
Mr REDMOND. &S to section 3 of the bill, subsection (6) para-

graph (a)
The CHAIRMAN, On what page of the bill does that appear?
Mr. REDMOND. That appears on page 6 of, H.R. 8720.
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The CHAIRMAN. I think we might mark the bill as we go along.
Sections 1 and 2 are agreed to, subject to any change heretofore agreed
to be made or which may hereafter be thought desirable.

Senator COTTZENS. Mr. Redmond, may we understand that when
you make no comment on other sections of H.R. 8720 that you approve
of them?

Mr. REDMOND. Or that such section then falls entirely without the
seope of our criticism.

Senator COUZENS. All right.
Mr. REDMOND. We propose an amendment of the definition of the

term " bank " so as to clearly cover private banks, of which there
are a good many in New York, Massachusetts, Pennsylvania, and the
Western States, which are not necessarily in corporate form, al-
though they are banks subject to State supervision. They are like-
wise banks which are subject to Federal supervision but which are
not members of the Federal Reserve System, and which were not
heretofore covered. So we have inserted as paragraph (b) a provi-
sion reading:

A person engaged in the business of banking pursuant to tne laws of any
State, who is subject to examination or regulation by Federal or State banking
authorities

We have likewise included as paragraph (c):
A banking institution oiganized under the laws of a foieign country, or any

agency or branch thereof, authorized to engage in business in a State and
which his subject to the supervision of State banking authorities.

That refers to foreign banks, many of which have been established
in this country and are operating here subject to State supervision.
That is particularly true of many Canadian banks that have
branches not only in New York but also along the Canadian border.

We have stricken out old paragraph (b) :
A member bank of the Federal Reserve System
Inasmuch as it was clearly redundant, all members of the Federal

Reserve System being either banking institutions organized under
the laws of the United States or banking institutions organized
under State laws.

Senator ADAMS. Then your proposed amendment would be in ad-
dition to and not in any way a subtraction from that section of the
bill?

Mr. REDMOND. I t is an addition, so as to take care of unincor-
ported State banks and branches of foreign banks

The CHAIRMAN. All right. You may proceed.
Mr. REDMOND. Next, on page 8 of the bill, subsection (12) of sec-

tion 3
Senator MCADOO (interposing). Mr. Chairman, may I ask if it

is your purpose to pass on these suggestions as we hear them made
to us here ?

Senator BARKLEY. I don't think we should do that.
The CHAIRMAN. NO : I think we better hear the explanation offered,

and then consider the matter later.
Mr. WHITNEY. May I interpolate that we would, quite naturally,

like to have the members of the committee ask any questions as these
proposed amendments are presented?
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The CHAIRMAN. Oh, certainly. That will be quite in order if any
member of the committee desires to ask anjr questions.

Mr. REDMOND. We here suggest an addition to the definition of
the term " equity security."

Senator BAREXEY. On what page of the bill do we find this?
Mr. REDMOND. On page 8 of the committee print.
Senator BARKLEY. All right.
Mr. REDMOND. By inserting in line 9 after the words "similar

security " the following:
Other than a preferred or guaranteed stock which is entitled to receive only

a fixed or limited dividend

In other words, this definition of equity securities is intended to
cover those stocks which may be rather free from speculation. In
other words, we have a great many preferred stocks and some guar-
anteed stocks which are not only nonspeculative but actually are less
speculative than bonds. There seems to be no good reason why such
preferred and guaranteed stocks should not be exempted from the
term " equity security."

Senator CAREY. That is to go in where in the bill?
Mr. REDMOND. Line 9 after the words " similar security." I have

read what we suggest be inserted.
Senator CAREY. I should like to get that clear in my mind.
Mr. REDMOND. The memorandum furnished to you, Senator Carey,

shows our proposed amendment of the entire section. But the only
change we have made is the insertion of preferred and guaranteed
stocks, among the classes of stocks which are not to be considered
as equity securities.

Senator MoApoo. In other words, this is a substitute which you
offer for subsection (12) of the bill, but it is in fact merely an amend-
ment of the section?

Mr. REDMOND. Yes.
Senator MCADOO. And you have rephrased the entire subsection

(12) in order to cover your proposed amendment?
Mr. REDMOND. Yes.
Senator BARKI^EY. That would, of course, include the exempting

of many preferred stocks which draw specified dividends, we will
say 6 percent or less. That would not be included within your defi-
nition, as I take it.

Mr. REDMOND. Precisely. As long as the right to a dividend is
fixed and limited we can see no difference between a preferred or
guaranteed stock with a fixed and limited dividend and the obliga-
tion or a bond which may bear a fixed rate of interest.

Senator BARKI*EY. But there is more speculation, or perhaps I
should say a greater number of transactions in guaranteed and pre-
ferred stocks, or certainly in the case of one with no fixed rate of
dividend, than there would be in the case of a bond.

Mr. REDMOND. I think on the contrary, Senator Barkley, it is the
other way round. But Mr. Whitney can answer that as a practical
question.

Mr. WHITNEY. Certainly not on the stock exchange, Senator
Barkley.

Senator BARKLEY. I notice on lists of stock-exchange transactions
as carried by the daily papers certain preferred stocks that are
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bought and sold on the New York Stock Exchange, some of which
have fixed dividends and some do not; and some have fixed dividends
that have not been paid but they are nevertheless cumulative.

Mr. WHITNEY. That is true.
Senator BARKTJEY. And frequently one reads of action taken by

boards of directors ordering payment of 2 or 3 years' of accumulated
dividends on preferred stocks, all of which has to come before the
common stockholders get anything.

Mr. REDMOND. That is true.
Senator BARKLEY. Why should they be exempted from this defini-

tion, then.
Mr. REDMOND. Because they fall into the same category as bonds.

There are many bonds that are in default in payment of interest but
which have accumulated interest to become payable.

Senator MCADOO. Like income bonds, for instance?
Mr. REDMOND. Exactly.
Senator BARKLEY. They are only technically in the same category.

There are many preferred stocks of that sort where the company has
no bonds outstanding. They are a part of the original capital set
up. But bonds are obligations or notes, that have been issued from
time to time after the business has been started. The capital stock,
either preferred or common, has already been sold and distributed.
I do not see exactly an analogy between a preferred stock that has a
fixed income and a bond in the form of a note bearing a certain
rate of interest payable over a period of years.

Mr. REDMOND. I t depends upon the type of stock or bonds, Sen-
ator Barkley. But if it is felt proper to exempt all bonds from this
definition of "equity security" then logically preferred stopks,
and more particularly guaranteed stocks bearing a fixed dividend,
should be exempted.

Senator ADAMS. Your preferred stock in that case doesn't have
the speculative range, so that speculation does not run wild in such
a case, is that it?

Mr. REDMOND. They are not subject to anything like the specula-
tion in common stocks. And in many instances I think bond§ are
more speculative than preferred stocks, particularly bonds of a
company in the hands oi a receiver, for they then often have very
large fluctuations.

Senator MCADOO. I take it that you have in mind particularly
those guaranteed stocks, preferred or common, of railroad corpora-
tions, let u$ say, that are guaranteed under the lease of one railroad
by another. I am now just thinking of one type of corporation in
order to illustrate the point.

Mr. REDMOND. I see, and
Senator MCADOO (continuing). Which are generally dealt in in

over-the-counter transactions and which are not very frequent.
They are looked upon as prime investments.

Mr. REDMOND. They are.
Senator MOADOO. In fact, they are better investments than many

bonds sold on the exchanges.
Mr. REDMOND. I agree entirely with that.
Senator MCADOO. And with respect to such securities I think it

is clear an exemption should be made if you are going to exempt
bonds.Digitized for FRASER 
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Senator BARKLEY. Well, I merely wanted to inquire about it so as
to understand what is proposed.

Mr. WHITNEY. And, you will remember, they are not capable of
receiving any more than the fixed dividend, whereas an equity
stock is capable of receiving anything over and above the fixed
charges.

Senator BARKLEY. After the preferred stock has got its portion.
Mr. WHITNEY. Or the bonds; any fixed charges.
Senator WALOOTT. Would it include prior preference stock?
Mr. REDMOND. Only if it carried a fixed and limited dividend.

We have not sought to include any preferred stock that is entitled to
participate.

Senator WAiiCOTT. I think you make that clear in this provision
here, that it must be a fixed and limited dividend.

Mr. REDMOND. All right, if that is now clearly understood?
The CHAIRMAN. The language now is quite broad, it seems to me.

It means any stock or similar security or any security convertible,
with or without consideration, into such a security, and so forth.

Mr. REDMOND. That is very broad, Mr. Chairman, in defining the
term " equity security." That is really the difficulty with the defini-
tion, because it takes in these guaranteed stocks, which, as Senator
McAdoo has well said, sometimes are very much better than bonds.
I t takes that class of stocks and throws them into the same category,
as though they were a speculative security.

The CHAIRMAN. Very well. We will consider that suggestion.
Senator MCADOO. AS I recall it I think the Pittsburgh, Chartiers

& Youghiogheny Railroad, or some name of that sort
Mr. REDMOND (interposing). The Pattsburgh, Fort Wayne & Chi-

cago is the great one.
Senator MCADOO. Those are guaranteed stocks under leases by the

Pennsylvania Railroad, and with strictly limited dividends. They
are looked upon with greater favor by investors than the bonds of
many railroads.

Mr. REDMOND. That particular company owns the main line of
the Pennsylvania Railroad from Pittsburgh into Chicago, and has
no bonds ahead of it, and the stock is guaranteed under lease by
the Pennsylvania Railroad. I t is a little better than practically
all of the Pennsylvania Railroad Co.'s own bonds, and yet because
technically a stock it would have been treated as an equity security
not available for loans by banks under this bill, except on very
heavy margin restrictions.

The CHAIRMAN. Very well. We will consider that suggestion.
Mr. REDMOND. We will now take up subsection (13) which deals

with the definition of " exempted security ", and we have included
in that a provision exempting obligations of States and all political
subdivisions of States or any agency or instrumentality of a State
or any political subdivision thereof, as follows:

(13) The term " exempted security " or " exempted securities*' shall include
securities which are direct obligations of or obligations guaranteed as to prin-
cipal or interest by the United States, such securities issued or guaranteed
by corporations in which the United States has a direct or indirect interest
as shaU be designated for exemption by the Secretary of the Treasury, securi-
ties which are direct obligations of or obligations guaranteed as to principal
or interest by a State or any political subdivision thereof or any agency or
instrumentality of a State or any political subdivision thereof, and such other
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securities and instruments as the Commission may by such rules and regula-
tions as it deems necessary or appropriate in the public interest or for the
protection of investors, either unconditionally or upon specified terms and
conditions or for stated periods exempt from the operation of any one or
more of the provisions of this act, which by their terms are inapplicable to an
" exempted security " or to " exempted securities ",

That we put in simply because of the expressed sentiment of the
committee the other day that State and municipal obligations ought
to be treated as exempted securities. We express no personal opinion
on the merits of that idea.

The CHAIRMAN. Your amendment would include State and munici-
pal bonds, or bonds of subdivisions of cities.

Mr. REDMOND. Precisely.
Senator WALCOTT. YOU do not use in your suggested amendment

the word " municipal." You say " subdivisions thereof." Do you
think that is inclusive enough?

Mr. REDMOND. We thought it would include them.
Senator MOADOO. All municipal or political subdivisions thereof

would cover it.
Mr. WHITNEY. That is the accepted phraseology.
Senator WALCOTT. Well, a city or a county is certainly a political

subdivision of a State.
Mr. WHITNEY. Yes; and so as to a school district.
Senator ADAMS. And you follow the language: " State or any

political subdivision thereof ", with this language: " or any agency or
instrumentality of a State or any political subdivision thereof."

Senator WALCOTT. I think that is satisfactory.
Senator MCADOO. I do not see any objection to putting the word

" municipal" in there. I t might be considered more satisfactory if
you say " any municipality or other political subdivision thereof."

Senator BARKLEY. Of course there is no city now in existence ex-
cept as the result of the passage of a law of the State authorizing it
to become such subdivision.

Mr. WHITNEY. Yes. There are also included in that category, for
instance, school districts, or lighting' districts, or water districts,
which are political subdivisions as we understand the accepted
phrase.

Senator WALCOTT. Well, they would be a subdivision of a city
in some cases. The question is whether we should use the wora
" municipal."

Mr. WHITNEY. I t might possibly be a borough, too. I t might be
almost any other subdivision.

Senator WALCOTT. That is true.
The CHAIRMAN. Very well, Mr. Redmond, you may resume your

explanation.
Mr. REDMOND. We propose to omit subsection (c) of section 3 in

toto, which appears on page 10 of the print. That purports to give
the Commission the power to define accounting, technical, and trade
terms used in the act. And it says that such definitions shall have
the force of law. Under amendments we suggest later on there
would be no necessity for any such defining of technical terms.

Senator MCADOO. Well, now, do you say that is covered by what
you have to offer later on by way of suggestions?

Mr. REDMOND. Yes.
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Senator MCADOO. I should like to make a note of that here on my
copy of the bill.

Mr. KEDMOND. That will be shown when we come to sections 10
and 11

Senator MCADOO (interposing). One minute. Do you say sec-
tions 10 and 11 ?

Mr. REDMOND. Or I mean sections 11 and 12 of the committee
print. They are sections 10 and 11 of our suggestions.

Senator MCADOO. All right. I will make a notation of that on
my copy of the bill here.

Mr. REDMOND. AS to section 4 of the bill we suggest no change.
As to section 5 of the bill we have redrafted it in toto so as to

simplify it. That section purports to require national securities
exchanges to file a registration statement with the Commission and
allows the Commission, after examining the conditions of the ex-
change, to either grant registration or not grant registration. I t
seemed to us to be an unduly complicated section, and we have re-
drafted it purely with the idea of simplification and the carrying
out of the fundamental idea that there should be an application by
the exchange with right of examination by the Commission, and then
for a granting or refusal of registration.

Mr. PECORA. There is no change in the substance ?
Mr. REDMOND. There is a change in substance as to some of these

provisions. For instance, subdivision (1), on page 11 of the bill,
requires an exchange to file an undertaking to comply and to enforce.
If by that language it was intended that a penal bond should be
required of exchanges, why, then we feel it is an entirely unfair
provision. On the other hand, exchanges would be bound to comply
with and to enforce the rules and regulations of the Commission
without any such provision. Our proposal is:

SBO 5.* (a) Any exchange may be registered as a national securities ex-
change by filing with the Commission an application in such form as the Com-
mission may prescribe, containing all relevant information in regard to the
history, organization, membership, and the lules and regulations of such
exchange and a list of the securities in which dealings are permitted on such
exchange

(b) Unless such application shall be withdrawn b> such exchange, the Com-
mission shall within thirty days after the filing theieof or within such further
period as may be agreed upon, either register such exchange as a national
securities exchange hereunder if the Commission shall be satisfied that the
rules and regulations of such exchange are adequate to insure fair dealing
and to protect investors, or enter an order, after appropnate notice and oppor-
tunity for hearing, denying such registration and stating the reasons theretor.
Any order denying such registration may be reviewed as hereinafter provided
in section 22 hereof

(c) Any national securities exchange may by appropriate notice to the Com-
mission withdraw its registration

The CHAIRMAN. Your proposed amendment is set out in section
5 (a)?

Mr. KEDMOND. In section 5 in the paper which we have submitted
to the committee.

The CHAIRMAN. All right. We will consider it. You may pro-
ceed.

Mr. KEDMOND. Section 6, dealing with margins, we make the same
suggestion we made the other day, and that is, that unlimited power
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be given to the Federal Reserve Board to determine the margin
requirements and to change them at will.

SEC 6. It shall be unlawful for any member of a national securities exchange
or for any broker or dealer transacting a business in securities through any
such member, directly or indirectly, to extend or maintain credit to or for
any person in contravention of such rules as may be adopted from time to
time by the Federal Reserve Board for the purpose of preventing the excessive
use of credit for speculation

If such broad power is not acceptable to the committee, I should
like to take a minute or two to point out the holes or errors in the
presnt draft of the committee bill, because there are some very
fundamental difficulties with the draft of section 6 as it exists today.
I do not know whether the committee would want me to go into
that now or to continue going through with our suggested amend-
ments.

The CHAIRMAN. I think you might go on through with them.
Mr. REDMOND. Very well. I will go right through with them,

then.
Senator BARKLEY This section 6 as you have it written here, com-

prising only 6 or 8 lines of typewriting, is to take the place of all
the subdivisions of section 6 of the bill ?

Mr. REDMOND. Precisely.
Senator MOADOO. Then you cut out several pages of the bilL
Mr. REDMOND. Yes, sir. We jump from there over to page 19 of

the committee print.
Mr. WHITNEY. I t would leave the entire control of the matter

io the Federal Reserve Board.
Senator MCADOO. YOU want to reduce the range of senatorial

oratory, do you ?
Mr. REDMOND. I am afraid that was not our desire. We wanted

to see flexibility in the control of these margin and credit conditions.
The CHAIRMAN. HOW do you leave it now? Do you leave the

whole subject of margins and credit control to the Federal Reserve
Board?

Mr. REDMOND. Precisely.
The CHAIRMAN. Without any limitations at all ?
Mr. REDMOND. Without any limitations at all.
Mr. WHITNEY. Except as they may put them in force.
Mr. PECORA. There is no limitation on the exercise of their dis-

cretion; is that it?
Mr. REDMOND. Exactly, Mr. Pecora. And if at this point
Senator BARKLEY (interposing). In view of the fact that this bill

puts the enforcement of this act in the hands of the Federal Trade
Commission, why do you divide the authority by turning over to
the Federal Reserve Board the question of margins 8

Mr. REDMOND Well, margins, you see, affect the credit control
rather than the control of exchanges or practices on exchanges.
And it seemed to us that the Federal Reserve Board, which today
under the law is charged with the control of the credit of the
country, ought to exercise this control if any administrative body
is going to do so.

Senator MOADOO. Well, you did not draw the bill as it appears
now to leave that matter to the Federal Reserve Board, did you ?
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Mr. REDMOND. We have h$d no handing in the drafting of the
present print.

Mr. PEOORA. Mr. Eedmond, in your proposed revision of section
6 of the bilj. you did not give any consideration at all to existing
margin accounts, did you?

Mr. EEDMOND. NO. We felt that
Mr. PECOKA (continuing). And the preservation of your present

status.
Mr. EEDMONP. We felt that the Federal Eeserve Board would give

due> consideration to existing accounts when it came to framing its
rules and regulations.

Mr. PECORA. Don't you think that ought to be specifically set
forth in the statute ?

Mr. EEDMOND. I do not think you could do it.
Mr. PECORA. I mean that some declaration ought to be made in

the statute concerning present margin accounts.
Mr. ESMOND. A declaration might be made, but there is no pro-

vision I know of that you could draft that would actually preserve
existing margin accounts, or loans held by banks against security
collateral.

Mr. PECORA. HOW about the provision as now written into section
6, subsection (f) ?

Mr. EEDMOND. Well, quite frankly, they just won't operate in that
way. In the first place, take your, roughly speaking, $1,400,000,000
of customers' debit balances which are carried todayby brokers who
are members of the New York Stock Exchange. Those brokers m
turn are borrowing from banks, and 80 or 90 percent of such bal-
ances are made on demand rather than on time loans. Now, a bank,
wh,eix it needs to bring up its reserves, the first thing it does is to
call some of those demand loans. Upon the calling of such a loan
the broker has got to pay off that loan, and while he can nearly
always immediately secure credit from another bank, if that change
in the loan would mean a new loan it would have to be brought
up to the new margin requirements, as between the bank and the
broker* Therefore, the broker in turn would have to call upon his
customers to put up additional margins, so that those customers
would not get the benefit of the theoretical 5-year extension.

Senator MCADOO. I think it is clear that to put this power in the
Federal Eeserve Board is much the better disposition of it. I t gives
the necessary flexibility, and, besides, here is the governmental agency
dealing with credit and thoroughly competent to handle the matter
and to meet all the mutations and intricacies that undoubtedly will
surround the general transitions that this bill will necessitate.

Mr. EEDMOND. And, Senator McAdoo, I might say in that regard
we are very conscious of the fact that a rule which might be appli-
cable to certain financial centers would certainly not be applicable
to other financial centers; and this rule which purports to give a
5-year extension is overgenerous possibly in the case of conditions
that might exist, let us say, in New York, but not overgenerous to
conditions that might exist in the smaller financial centers through-
out the country. We believe that flexibility as between centers is
another thing that you gain by giving the power to the Federal
Eeserve Board.
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Mr. PECORA. This section 6 is one of the fundamental provisions of
the entire bill.

Mr. REDMOND. Yes; and
Mr. PECORA (continuing). Because dealing with margin means

dealing directly with the question of limitation of speculation.
Mr. REDMOND Yes; and
Mr. PECORA (continuing). Have you considered, in drafting your

proposed revision of section 6 of the bill, the question of whether or
not the Congress might not, in this very broad function that you
propose, be giving to the Federal Reserve Board a power that might
be regarded as power to legislate?

Mr. REDMOND. Well, I do not think it is any broader than the
power vested today in the Federal Reserve Board.

Mr. PECORA. But did you consider that question at all?
Mr. REDMOND. Yes; and you will notice that there is stated an

indication of the legislative intent. I think you will see it if you
will read the section as we have drafted it. There is stated the
congressional purpose in granting the power to regulate the Federal
Reservek Board.

Senator MCADOO. I presume, Mr. Redmond, that you have noticed
in the bill there is given the affirmative power to the Federal Re-
serve Board to make such regulations?

Mr. REDMOND. There is such a provision, but I have forgotten the
exact section. I think it is in section 23 or 24 of the bill.

Mr. PECORA. DO you think that section 6 as you have drafted it
will meet the constitutionality question?

Mr. REDMOND. Well, it will do it as well as section 6 as it exists
today.

Senator COSTIGAN. Speaking as a member of the bar, do you regard
that as giving undue power under the Constitution ?

Mr. REDMOND. I do not; or certainly any more so than you have
it there.

Mr. WHITNEY. Mr. Chairman, for fear of repetition, with regard
to subsection (f) of the present bill, under section 6, that says that
those, various types of loans, renewals, or extensions thereof, may
be so treated, but it cannot, or does not, at least, enforce or make
mandatory that they shall be so treated. That power rests entirely
with banks that have made the loans, and with brokers who have
made loans to their customers. The law does not pretend to say,
nor does it say, that banks or brokers must so treat those loans.
I t merely says they may. As we know the practice is, and it should
be the practice, that banks must protect the money of their depositors
in a way that they believe is safe. So, unless they so believe, or
unless the brokers so believe, in regard to the credit they are extend-
ing, then this subsection (f) will mean nothing, because it is per-
missive.

Mr. PECORA. Mr. Whitney, are you quite sure of that? The lan-
guage of subsection (f) of section 6 specifically is:

The provisions of this section shall not apply on or before January 31,
1939

That is mandatory.
Mr. WHITNEY. I am just as clear as I can be, Mr. Pecora, that it

is mandatory by means of the use of the word, but that it is only
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permissive in relation to the actual fact as it may exist in the case
of a particular loan, extension of it, or renewal. And it is entirely
up to the bank and to the broker as to whether they will follow what
is allowed under this particular clause.

Mr. PECORA. I doubt if any court would interpret this provision
that it shall not apply to a permissive loan.

Mr. WHITNEY Supposing I am the customer, do you believe I
could get recourse from a court by way of insisting on a bank carry-
ing my particular account?

Mr. PECORA. That is a matter of private agreement between broker
and customer.

Mr. WHITNEY. I do not believe it is a matter of private agree-
ment. I think it is at the discretion of the broker and of the bank,
only at their discretion.

Mr. PECORA. That is a matter of agreement between them. But
this provision as now worded would continue in force the present
margin accounts up until the 31st of January 1939, if the interested
parties were willing to have it so continue.

Mr. WHITNEY. That is true, but, as I say, the banks and brokers
are those who have control, and they would not so continue them
if they thought it detrimental to their interests.

Mr. PECORA. That would be simply a case of the wishes of the
parties interested but not because of the language of the act.

Mr. WHITNEY. I understand.
Senator BARKLEY. Regardless of subsection (f) and regardless of

any other provision of this bill, any broker or any bank can refuse
arbitrarily to extend any credit to anybody if they do not want to
extend it.

Mr. WHITNEY. Exactly so, or to continue extending an existing
credit.

Senator GORE. IS it your point that you cannot freeze these exist-
ing loans and put them on cold storage for 5 years ?

Mr. WHITNEY. That cannot be done because that is at the dis-
cretion of the banks only as I see it.

Senator BARKLEY. YOU make it unlawful for a broker or a dealer
to extend credit in violation of any rules made by the Federal Re-
serve Board, for instance, and how do you propose to enforce it?
Suppose somebody does that, how will you handle it ?

Mr. REDMOND. Well, a rule or regulation can be evaded, but
Senator BARKLEY (continuing). Is there any penalty provided in

this provision?
Mr. REDMOND. We have not attached a criminal penalty to that

provision, but we feel if a member of an exchange violated such a
rule under the set-up as we have it the Commission could require the
expulsion or the disciplining of that member, and your effective
control would be through the exchanges.

I might say in that connection that this section as drafted, par-
ticularly where it fixes the maintenance of ratios for loans, attaches
to a violation of them a criminal penalty that runs, to force any
person to comply. And there is no leeway granted. If a loan once
got below the required ratio it is an extremely complicated thing
to figure; in any event the broker would be liable to go to jail. The
result of that is going to be the liquidation of a great many customers'
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accounts long before you reach the lower ratios referred to in the
act.

Senator BAI$KI*EY. In other words, the broker would rather stay out
of jail than to keep his customer out of bajikruptcy ?

Mr. REDMOND. I think he would. If the committee wishes, as I
say, I will discuss the technical problems involved, with the com-
mittee's draft, of which there are many, and the effect of some of
them is quite surprising and quite contrary, I think, to wh^it was
intended.

Senator WALCOTT. I think it would be useful to the committee if
you did give us briefly your objections to this paragraph.

Mr. REDMOND. Well, in subsection, (a) there is a prohibition
against advancing any credit without collateral

Senator GORE (interposing). What section is that?
Mr. REDMOND. Section 6, subsection (a).
Senator GORE. All right.
Mr. REDMOND. NOW, almost
Senator MCADOO (interposing). What page and what line?
Mr. REDMOND. Page 13. Almost every transaction may involve the

use of credit temporarily, even a cash transaction, because the broker
is, we will sav, directed to buy 100 shares of stock for cash. He has
a customer who he knows is sending him a check, but that check may
not arrive in time so as to be banked and collected before the broker
in turn—and that is the practice on the exchange—has got to take
up and pay for the stock he has been directed to purchase. There-
fore, in that interval of time, which is very common, in a cash pur-
chase there is a technical advancing of credit without collateral.
You have it in what are known as "delayed deliveries ", where by
reason of the fact that a man cannot physically deliver the securities
at 2:15 p.m. on the date of delivery it goes over for 24 or 48 hours.
And you have it almost always in out-of-town transactions where
the securities being sold are in transit to New York, or where checks
drawn on out-of-town banks cannot be collected until the lapse of
2 or 3 days. So that with that clause as it now stands almost every
cash transaction would be stopped, and your out-of-town transac-
tions would be greatly lowered. I t certaiiuy needs some clarification.

On page 14 of the bill, the clauses dealing with extension of credit
initially, it is provided that you shall not extend credit unless a, cer-
tain ratio is maintained. Now, in the case of any brokerage account
at the end of each month interest is charged and added to the existing
debit balance. Are these interest charges a further extension of
credit withm the meaning of the act? If so a purchase of securities
Strictly in accordance with the provisions of this act would immedi-
ately become open to question at the end of one or more months as
interest charges accrue.

Next, subsection (2) deals with the lowest price at which a security
is sold during a period of 36 months. But there is no definition as
to what constitutes lowest price. Even in case of well-known securi-
ties dealt in on the New York Stock Exchange, they are also dealt
in on other exchanges, and sometimes the lowest price may be on an
exchange in California, or on an exchange in Cleveland, rather than
on the New York Stock Exchange. If it goes further than that and
lowest price means actually the lowest price that has been paid, you
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might haye to have recourse to transactions over the counter, emer-
gency transactions, and cash transactions, which normally sell at a
lower cjifffcren îai than regular transactions. But there is no defini-
tion as to what constitutes lowest price, which would mean, if this is
to be tU© formula, that it becomes one of the critical facts in deter-
mining exension of credit,

Senate GTORE. Well, would you fix it so that the lowest price on
the New York Stock Exchange would be the standard?

Mr. REDMOND. Qui^e frankly, Senator Gore, I think the whole idea
of tying things into the lowest price is so fundamentally unsound
that I haven't attempted to draft even in my own mind a definition
of ^h^t would be lowest price.

Senator GORE. Well, any definition would be better than none if
you are going to have it in there.

Mr. REDMOND. I think it should be defined if it is going to, stay
in the bill.

Senator COTJZENS. In other words, you feel that the Federal Re-
serve Board could draft this better than the Congress can ?

B|r. REDMOND. I think they could make and apply rules and regu-
lations in a, particular situation in order to meet the need for
flexibility.

Senator COUZENS. In other words, you would have a regulation
promulgated by the Federal Reserve Board that would be different
in one State from that m another State.

]Jk£r. REDMOND. Very probably so.
Senator MCADOO. Where conditions might justify it.
Mx. REDMOND. That condition exists today. Many banks in

smaller communities carry securities on quite different ratios as to
collateral than is the case in the more active centers.

Senator MCADOO. I think often, or as a rule, it is much better
not to provide in a statute an inflexible provision of this character,
which may be most difficult of administration anyway because 01
the difficulties involved, but to leave it to a public body, like the
Federal Reserve Board, to from time regulate it and to prescribe
rules, and regulations under which these transactions may be
conducted.

Senator COUZENS. Senator McAdoo, the only difference between
you and me is that I want Congress to set a limitation or give the
scope within which they can operate rather than to leave all of that
to a commission.

Senator MCADOO. I am speaking of the details of these loans.
That is all.

Mr. REDMOND. In connection with this provision dealing with
lowest price, I assume that the intention was to prevent appreciating
securities having as large a value for credit purposes as stable
securities.

Senator GORE. Will you state that again?
Mr. REDMOND. I assume the intention was to give securities which

were appreciating a lower value for credit purposes than would be
given to stable securities. But this provision would not necessarily
operate in that way. For instance, suppose a stock which had been
appreciating steadily and had got down to where the 40 percent
was applicable, that stock could immediately be thrown into the

175541—34—PT 16 10
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75-percent class by the declaration of a stock dividend, because the
stock dividend would mean that the stock would sell then at a less
price, within 36 months, and the 75-percent clause would apply.

Senator GORE. That is on this 3-year business?
Mr. REDMOND. That is on this 3-year business, Senator Gore.
Senator GORE. IS there not a provision in here which says 3 years,

and then it says it does not mean that? I t seemed to me like a
contradiction in terms.

Mr. REDMOND. There is such a provision, Senator, and I assume
that it was inserted because it was realized that a 3-year period
would carry back to the low prices of 1932.

Senator GORE. That is why I wondered why they did not fix July
of last year as the datum line or date from which to figure and let
it go at that.

Mr. REDMOND. The second paragraph on page 14 allows trans-
fers of accounts between brokers. I t does not, apparently, allow
transfers of accounts between brokers and banks, or vice versa. If
such transfers are permissible as between brokers, it would seem
natural to allow them also between banks and brokers or brokers
and banks.

The same general comment could be made in regard to subsection
(c) on page 15 that I have made in regard to subsection (b), because
that again involves the use of arbitrary ratios tied down to the lowest
price arrived at within 3 years.

Page 16, subsection 2: There is a provision there which says that
no credit initially extended shall be increased by reason of any pay-
ment to or withdrawal by the borrower. The obvious purpose of
that section was to prevent credit that was initially extended being
immediately brought down to the more easy ratios which are allowed
for maintenance. But that section will not prevent that practice.
For instance, if I directed my broker to buy 100 shares of stock
subject to the 40-percent ratio, the most that he could advance me
would be $4,000. I may the next day, however, go to him and say,
"Give me 25 shares out of my 100 shares." There would still be
the advance of $4,000; he would not increase the credit extended to
me, and yet the remaining 75 shares would comply with the main-
tenance ratio of 60 percent.

So the clause is obviously defective, if it is intended to prevent a
customer making use of the more lenient maintenance ratios instead
of the initial ratios. Quite frankly we want to call the attention of
this committee to every error. We do not want to see a bill with
" jokers " in it any more than anybody else.

Senator MCADOO. With reference to these margin requirements,
assuming that the bill should be reported with specific provisions of
this kind, I have a letter this morning from a gentleman whom I
have known for many years and who is quite familiar with stock-
exchange practices in New York, and his suggestion strikes me as
having some merit. Since we are going into these details, I would
like to ask a question after reading the letter, which is very brief.
He says:

Would it not be worth consideration to place a margin on a sliding scale
governed by the total amount of secured loans outstanding? As you know, loans
today are approximately $700,000,000, the highest being some $8,000,000,000 in
the year 1029.
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He says, further:
Today and ever since I have been m the street, the percentage of margin has

been operating by the relation ot the equity to the debit balance on loans For
instances, securities cost $15,000. The amount furnished by the customer is, say
$5,000. The loan is $10 000 An equity of $5,000 divided by the loan, $10,000
equals a 50 percent margin.

He says, further:
With our loans at $700,000,000, would it not be reasonable and practical to

hold the present requirement of the New York Stock Exchange at the minimum
when the total loans reach $900,000,000, to raise the requirement by 5 percent,
and so on in steps of $200,000,000, or something on that order? I feel sure that
if a formula of this character had been exercised in the years 1926 to 1929 much
of the present suffering would have been avoided.

I submit that thought, not as a suggestion of mine, but as having
been presented to me, and I was wondering what your view of that
would be.

Mr. REDMOND. I think, Senator, our view would simply be this,
that there are many banks that go into the determination of what
is a proper margin, and a pure percentage of market value is not
really sufficient. Let me cite an instance of what I have in mind.
There are periods in which certain types of securities are apt to ap-
preciate more rapidly than at others. Quite recently you had a very
large speculation in brewery stocks because beer was legal before
wines and other alcoholic liquors. Obviously, those securities for
margin purposes ought to have been put into a quite separate cate-
gory. Normally, banks handle that by writing down the market
values of what they call volatile or quickly appreciating securities
and maintain the same percentage ratio on all other securities.

Furthermore, margain accounts contain in large part sometimes
bonds as well as stocks, and it is obvious that if you want to stim-
ulate the purchase of bonds it is better to allow them to go into
margin accounts at a lower margin ratio than you would apply to
•equity stocks. There are dozens of factors of that kind which really
ought to be given consideration, and we have no doubt that the Fed-
eral Reserve Board will give consideration to all those factors and
will make use of its power to prevent any excessive use of credit.

The CHAIRMAN. The point is that in case these brokers' loans in-
crease whether you could not then increase the margins.

Senator MCADOO. I t is a general formula for increasing margin
requirements that is proposed. Under your suggestion of permitting
the Federal Reserve Board to deal with this by rules and regulations
to be prescribed by it, violations of which would be penalized under
the law, the Federal Reserve Board could consider such a formula
as this ?

Mr. REDMOND. Or any other such formula which seemed to be in
the public interest.

Senator BARKLEY. Would it be effective with reference to loans
by others than banks?

Mr. REDMOND. That question is covered, Senator Barkley, in the
next section; but it would, of course, to a certain degree nave an
effect, because loans for the account of others normally are not made
through banks that are subject to be controlled by the Federal Re-
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serve System or through brokers who would become subject to the
rules of the Federal Reserve JJoard under this proposed bill.

Mr. WHITNEY. Both of them are now prohibited.
Senator GORE. By your amendment is it contemplated that the

rales and regulations be approved by the Board or that the Federal
Reserve Board shall take the initiative and prescribe rules and
regulations ?

Mr. REDMOND. I t would allow the Federal Reserve Board to take
action whenever it saw fit.

Senator ADAMS. I think section 6 ought to be mandatory on the
Federal Reserye Board, thq,t it shall adopt rules rather than that it
may adopt rules.

Mr. REDMOND. We made it as broad as possible, because at present
the amoipit of credit employed in speculation, i.e., brokers' loans, is
less than 2 percent of the value of listed securities. I t is at least an
open question as to whether that is an excessive use of credit. If it
is not, the Federal Reserve Board might well feel that it could al-
low the existing condition to go along, and after that, if it felt it
was excessive, it would have the power to act.

Senator ADAMS. But it seems to me that it should be directed to
provide rules which they could change from time to time, under
your draft, rather than to make it merely permissive.

Mr. R,EPMOND. We would personally, I think, have no objection to
that.

Senator GORE. But under your plan the exchange can initiate
rules and submit them to the Board, and the Board can approve or
reject them or revise them? Is not that the point?

Mr. REDMOND. Yes; absolutely.
Senator BARKLEY. Under that language, of course, the board could

go along; and the stock exchange could go along for 5 or 10 years
without any regulation at all, and then, if the conditions seemed
to justify it, in the opinion of the Federal Reserve Board, it could
initiate some margin requirements. But do you think, in view of
the fact that margin requirements have had a part in creating the
situation which calls for any legislation at all, it would be wise to
drift along for years without any rules at all if the Federal Reserve
Board saw fit not to make them?

Senator MOADOO. I understood, from the question I asked you
some time back when you read this substitute of yours, that there was
a mandatory provision that the Federal Reserve Board shall provide
rules and regulations?

Mr. REDMOND. I t is a grant of power to it.
Answering your question, Senator Barkley, I would hope that

the Federal Reserve Board would not immediately have to adopt
any rules, but that by going to the exchanges and saying, " I t is our
idea that your margins ought to be raised ", the exchanges would
voluntarily raise the margins at the request of the Federal Reserve
Board, thereby avoiding the necessity of the Federal Reserve Board's
issuing a rule or regulation. But they have the power to do so if
they feel it is necessary.

Senator BARKLEY. But I understand you to say a moment ago that
you were quite willing to have a mandatory provision and I can see
no objection to that.
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Mr, REDMOND. We have no objection to that whatsoever.
Senator BARKLEY. That they must prescribe rules and regulations ?
M!r. REDMOND Yes.
Senator GLASS. HOW many members of the Federal Reserve Board

would have any information whatever about stock-market transac-
tions &

Mr. REDMOND. That is rather a difficult question for me to answer,
Senator; but having read this bill which the Federal Reserve Board
has approved, my guess would be that very few of them know any-
thing about stock-market transactions.

Senator MCADOO. We have got to educate them at some time, have
we not?

Senator GLASS. Why would it be desirable to mix the Federal
Reserve Board and the Federal Reserve System up m this matter,
anyhow? When we enacted the Federal Reserve law we took care
to exclude the system from stock-market transactions, and although
the language is as plain as English could make it, the Federal Re-
serve Board and the Federal Reserve banks ignored the prohibition
and furnished nearly a billion dollars of Federal Reserve facilities
to stock-market transactions within a period of 6 months. I do not
see why the Federal Reserve Board should be mixed up with it at
all; and it is my judgment that there is not a single member of that
board of eight members who knows anything on earth about stock-
market transactions.

Senator GORE. DO you make any point of that, Senator Glass?
Senator GLASS. Well, I just make that bald statement, that it is

my judgment they do not know anything about it, and I do not
think they ought to be allowed to know anything about it.

Senator BARKLEY. Senator, the question was raised a while ago
based upon the fact that all credit facilities ultimately have to come
through the banks, anyway

Th.6 CHAIRMAN. The board has control of credit.
Senator GLASS. They ought not to have it. The Board was not

set up for that purpose. I t was set up to respond to the require-
ments of credit, not to control credit. I t was not set up to control
the stock market, and certainly it was not set up to be controlled by
the stock market, which it has been for a long time.

Senator TOWNSEND. DO you feel that the Federal Trade Commis-
sion should have control ?

Senator GLASS. I do not think they know anything more about
it than the Federal Reserve Board.

Mr. WHITNEY. We are very glad to leave ourselves in the hands
of the Federal Reserve Board. We believe they can acquire that
knowledge because of their present connection with credit condi-
tions.

Senator GLASS. DO you mean, Mr. Whitney—or I guess you mean
that you can tell the Federal Resetve people what to do, as you
have "been telling them what to do for a long time, and maybe! you
could not tell somebody else ?

Mr. WHITNEY. NO, sir; I don't mean that at all. I have nevet
told them anything.

Senator COTJZENS. That is the reason that I disagree with Senator
McAdoo.
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Senator MCADOO. I do not know what our disagreement is. I am
simply speaking of the placing of a flexible power in the hands of
some governmental body instead of leaving it to the stock exchanges
themselves.

Senator GLASS. YOU do not think it was ever intended by the pro-
ponents of the Federal Eeserve System to have them either control
or be controlled by the stock market, do you ?

Senator MOADOO. NO; certainly not. I agree -with you I t was
not intended that the Federal Trade Commission should do it, either,
but the draftsmen have incorporated certain powers in the bill for
them to exercise.

Senator GORE. I think this matter of who shall initiate the rules
and regulations is the fundamental point underlying this and gives
rise to the two schools of philosophy in this whole regulation. I
want the stock exchange to initiate the rules and regulations, sub-
ject to approval, so that if they fail the primary responsibility
would be on the stock exchange. I do not want Congress or any
agency of Congress to take the initiative in originating these rules
and regulations so that the responsibility will be on them. I do
not want to get into that position.

Mr. WHITNEY. AS the bill is written, the responsibility is clearly
on Congress.

Senator GORE. Yes; and if it results in a crash, we get the blame
for it.

Senator BARKLET. IS it because of the fundamental wisdom of it
or just from a desire to get out from under ?

Senator GORE. Congress passed a law like this once and repealed
it in 14 days.

Senator KEAN. Germany and England tried it.
Mr. REDMOND. Subdivision (e) on page 17 is simply a minor

matter, Mr. Pecora, but the way it reads at present, the transaction
referred to on page 18, that is, a loan made by any person other than
m the ordinary course of business, loans on exempted securities,,
loans to dealers to aid in financing the distribution of securities,
and any loan by a banker on security other than an equity security
is not subject to any control whatsoever, even by the Federal Re-
serve Board.

The CHAIRMAN. What page is that?
Mr. REDMOND. Page 18.
Senator GLASS. Loans by a bank may not be subject to control in-

this bill that we are considering, but they are very decidedly subject
to control under the Banking Act of 1933.

Mr. REDMOND. They are, Senator Glass. But loans upon equity
securities are likewise subject, even when made by banks, to the pro-
visions of this bill, so that even a bank cannot extend credit against
equity securities as defined in the bill except on the same terms that
a broker can extend it. I t ties the banks and the brokers together in
one bundle.

Senator GLASS. I just want to untie them. I do not thmk they
have any business being tied together. We have in the Banking Act
of 1933, with regard to bank loans for speculative purposes, given
the Federal Reserve Board almost unlimited power. We require the
Federal Reserve banks to acquaint themselves in detail with the ae-
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tivities of all member banks, National and State, and to report their
transactions to the Federal Reserve Board; and the Federal Reserve
Board is authorized to put a stop to any and all excessive loans for
speculative purposes. We prohibit underwriting; we have separated
the affiliates from the national banks, and on 15-day paper we pro-
vide the severest sort of penalty for the continuation of loans by
banks to brokers for speculative purposes. We authorize the Board
to deny them rediscount facilities for as long as 12 months or more.
I do not think tha this bill ought to treat of bank loans that would
conflict with the provisions of the act of 1933, which were so severe
that all of you Wall Street people opposed the bill for 16 months
and liked to have worn the liie out of us who had it in charge.

Mr. REDMOND. I, for one, was not a party to opposing that bill.
We are fully conversant with the very broad powers which the Bank-
ing Act of 1933' gives to the Federal Reserve Board. This bill, how-
ever, seems to go much further, and as originally drafted purported
to place a part of the power to control credit in the hands of the Fed-
eral Trade Commission with power to raise or lower margins, the
margins so raised or lowered to become applicable to the banking
system

Mr. PECORA. That was all changed in the revised draft.
Mr. REDMOND. The revised draft has substituted the Federal Re-

serve Board, and that is when it came into this draft and why our
suggestion includes the Federal Reserve Board. But it seemed to us
to be fundamentally unsound that another administrative depart-
ment of the Government, other than the Federal Reserve Board,
should be given the control of margins which in turn became pledged
to banks, because that might bring a conflict of action between two
administrative departments in carrying out any control

Senator GLASS. That is the point I am making. I do not want
anything in the bill which we are now considering to conflict with
the very severe restrictions provided.

I would like to ask you, Mr. Pecora, if you have acquainted your-
self with the provisions ox the Banking Act of 1933.

Mr. PECORA. Yes, sir; we have had them in mind, sir.
The CHAIRMAN. I t seems to me that it is in accord.
Mr. PECORA. I t was a desire to supplement that and coordinate

this power with the power of the Federal Reserve Board given to it
under the Banking Act of 1933.

Mr. WHITNEY. We have suggested an amendment along the same
lines, except simplified, and giving the Federal Reserve Board more
discretionary power than is in the bill as now written.

Mr. REDMOND. I think we have discussed section 6.
Section 7, which deals with the restrictions on members borrow-

ing, we believe was intended to supplement the power of the Federal
Reserve Board to prevent corporations and others lending money
for speculation in the securities market. That as the apparent pur-
pose of subsection (#), and indeed we feel that a broad grant of
power to the Federal Reserve Board, if it does supplement the
powers they already have, cannot be amiss.

The other subsections of section 7—I am referring now to page 20
of the committee print. Subdivision (&) purports to require that
the capital of a broker shall not be less than 10 times his aggregate
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indebtedness to all other persons, including customers' credit
balances

Senator GORE. YOU mean 10 times or one tenth?
Mr. REDMOND. One tenth; I beg your pardon. Excluding indebt-

edness on exempted securities. Quite frankly that forihula com-
pletely disregards the fact of brokerage accounts being affected by
open contracts much more than by ordinary assets and liabilities,
and as a basis for determining1 the necessary capital for th6 broker-
age business subsection (6) quite frankly has no meaning. Under
it a bucket shop could operate perfectly satisfactorily, whereas a
brokerage house with ample capital to conduct its business might
find itself technically under the restriction of this section.

Finally, let me point out that the exclusion of indebtedness on
exempted securities .illustrates the absurdity of the provision. Sup-
pose you had a broker whose capital was slightly insufficient to meet
the required ratio to his liability. If he could persuade one of his
customers to give him $100,000 of Government bonds instead of
$100,000 of stock as margin in that customer's account, the broker
might then pledge his customer's exempted securities at a bank, get
$100,000, pay off $100,000 of the loans that figure in his ratio, and
then his capital conceivably would comply with thig provision,
although obviously that transaction would not have increased or
decreased the broker's capital by 1 cent.

Mr. PECORA. What is the rule now on the stock exchange, if it
has any, regarding the ratio between indebtedness and capital ?

Mr. REDMOND. The existing rule is as follows, that the net work-
ing capital, that is, cash working capital, shall be sufficient to margin
any securities by 80 percent, any securities that are carried for the
account of the nrm or for any partner in the firm and, in addition,
have enough to margin all of the customers' debit balances, gross,
bf 5 percent.

That formula in many instances works out to more than one teiith
of the liabilities that are referred to in this subsection; but you
cannot reduce our rules to a formula because of the determination
of what constitutes net working capital that may affect judgment
as to the liquidity of the assets of the firm. For instance, if you
have a customer's account that may have, let us say, on current
market values, 20 percent or 25 percent margin, not up to the Required
standard, you have got to examine those securities to see whether
they are sufficiently active to make sure that the broker would be
able to count that debit balance as one of his assets. We fery often
throw out securities and say we will not treat them as of any value.
We place no value on stock exchange memberships or furniture and
fixtures or assets of that kind. I t is an application, in each case,
of judgment rather than of a fixed formula. I might say that we
have in the past on different occasions changed our requirements
ag conditions seemed to warrant.

Senatdr GORE. IS this the point where that phrase " a thousand
percent" occurs ?

Mr. EEDMOND. Exactly, Senator Gore.
Senator GORE. Would it not be better, as a mere matter ai phrase-

ology, to say 10 times instead of a thousand percent?
Mr. REDMOND. I think probably you are right, Senator Gbi*e. I

had not thought of that, as a matter of draftsmanship; but I think
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probably 1Q times would be more easily understood than a thousand
percent

Senator GORE. Some say there is no such thing as a thousand per-
cent. I don't know about that.

Mr. ESMOND. Subsection (c) on page 20. We are doubtful as to
the meaning of that. I t can be interpreted so as to mean that a
broker would have to carry only one loan at each bank and not have
any other liabilities at that bank. The clause reads as follows
[reading]:

To hypothecate or arrange for the hypothecation of securities carried for
customers* accounts except free and clear from the liens of other creditors.

And so forth. A bank, when it has a loan, of course has its general
banker's lien on any equity in that loan for any other liability of the
maker of the loan. Therefore when a brokerage firm carries 3, 5, or
10 loans in a bank the equity in one loan is applicable to the other;
and as I see it here, you might have a situation in which the pledging
of one such loan would be subject to the liabilities of the other cred-
itor. That would be particularly true where the broker was using
his principal bank for what is known as " day-loan accommodation."

In regard to section 8 we make no suggestion in regard to subsec-
tion 1. This is the section of the bill dealing with the prohibition of
manipulative transactions.

In regard to section 2, which Mr. Corcoran, when he appeared be-
fore the committee, said was to cover match orders, we believe that
the section as drafted does not cover technically matched orders, and
we have redrafted it so as to clearly cover that.

Senator GORE. Subsection 2?
Mr. REDMOND. Subsection 2 of section 8 (a).
Subsection 3 of section 8, which appears on page 22, Mr. Corcoran

said was intended to prevent pools and manipulative transactions of
that character. We believe it could be more clearly expressed so as to
show its intent, and we suggest, therefore, that it be amended to read
[reading]:

To effect, either alone or in conjunction with one or more other persons, a
series of transactions for the purchase and sale of any security, for the purpose
of creating a false or misleading appearance of the volume of trading in such
security or of establishing price quotations therefor which do not truly reflect
the market value of such security

This suggestion tends to make perfectly clear the intent of that
provision.

Subsections 4, 5, 6. and 7, which deal
Senator ADAMS. At that point: You have a qualification at the

closp of the section. You suggest that these transactions, these cross-
transactions, would not be forbidden if they did properly reflect the
market value. Ought they to be permitted even if they do truly
reflect actual market conditions at the time?

]Mr. ESMOND. Senator Adams, what is prohibited is a series of
transactions made for the purpose of showing price quotations which
are not properly reflected

Senator ADAMS. But it is also, beyond that, " for the purpose of
creating a false or misleading appearance of the volume of trading
in such security." .

Mr. REDMOND. Either one.
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Senator ADAMS. We might add to it the actual true market figure.
You could under this section have a very large volume of transactions
without violating the section if they truly reflected the market value*
That last qualification might well be stricken out

Mr. KEDMOND. But, Senator, I think possibly you have misread
the section. What we intended to cover was either one of those
transactions—if a man made a series of transactions either for the
purpose of creating a false or misleading appearance of the volume of
trading or for the purpose of establishing price quotations.

Senator ADAMS. Then the last clause does not relate back to the
earlier part?

Mr. REDMOND. NO; but it has sufficient affiliation so that a man,
under the example you gave, could be considered subject to this
clause.

Sections 4, 5, 6, and 7, dealing with the circulation of rumors and
false information are intended, 1 believe, also to cover tipster sheets.
We have redrafted two sections. I will read only the first one. The
second one dealing with tipster sheets is highly technical, Mr. Pecora,
but I invite your attention to it because I think it will be more
effective against that type of unfair practice than what is in the
bill today.

Senator GORE. I t relates to tips, you say?
Mr. REDMOND. Tipster sheets, Senator—newspapers that are pub-

lished for the purpose of leading people to buy and sell securities.
Senator GORE. IS there any way in which we can make that retro-

active? [Laughter.]
Mr. REDMOND. I am afraid it is beyond even the power of Con-

gress, Senator Gore.
In regard to the circulation of rumors we provide as follows:
To circulate or di&seniinate, with intent to deceive, any false or misleading

infoimation in regard to any security, foi the purpose of inducing the pur-
chase or sale of such security

As we read and interpreted some of these sections, particularly 4
or 5, it seemed to us that even fair comment by people engaged in
the security business might subject them to criminal liability. We
did not believe that that was the intention of this act; but many
orgamzations, like some of our statistical organizations, which might
be considered as dealers or brokers because they use facilities, are
daily expressing opinions as to the value of securities, and we thought
they should not be considered criminal unless they did it purposely
with the intent to deceive.

Section 8, which we have in our draft renumbered, deals with
transactions for pegging, fixing, or stabilizing the price of a security
in contravention of rules and regulations as the Commission may
prescribe—this being in the alternative—or without having prior to
such transactions reported the same.

I t seemed to us that a mandatory provision that you would have
to report might place an enormous burden on the Federal Trade
Commission; and if it felt that such reports were necessary it could
cover them by its rules and regulations.

So we have limited that section to read:
To engage in any series of transactions for the purchase and sale of any

security registered on a national securities exchange or any security not so
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i?egistered for the purpose of pegging, fixing, or stabilizing the price of such
security in contravention of such rules and regulations as the Commission may
prescribe as necessary or appropriate to pevent unfair practices

Section 9 appearing at the top of page 25 refers to the guaranteeing
of puts and calls by members of an exchange. I t was not clear
that that provision was subject to the limiting language contained
in the opening part of section 9, that is, that these put and call trans-
actions should not be executed or guaranteed in contravention of such
rules and regulations as the Commission might prescribe; so we
^clarified that by making it clear that the power of the Commission
to make rules applied also to the guaranteeing of puts, calls, and
straddles.

Subsection (b) deals with the civil liability of any person who
violates any 01 the subsections contained under subdivision (a) of
this section.

I t reads now. [Reading:]
(b) Any person who willfully participates m any act or transaction—

"Willfully participates" did not seem to us to be the test, but
it was the question as to whether a person willfully violated any
such provision, and to make that clear we redrafted it to read.
[Reading:]

(b) Any person who willfully violates any provisions of subsection (a) of
this section and any person who knowingly participates in any such violation
shall be liable to any person who shall purchase or seU any security, the price
of which was affected by such violation, and the person so injured may sue in
Jaw or in equity in any court of competent junsdiction to recover the damages
sustained as a result of such violation

Then the proviso which appears in the last part of that subsection,
we believe, can be omitted.

Subsection (d), which appears on page 26, limits the period m
which actions can be brought under this section to 2 years after the
cause of action occurs. If it was intended to mean 2 years after the
violation, we then suggest that that provision be specifically put in,
but if it was intended that the action could be brought 2 years, let us
say, after discovery, then we believe there should be some limited
period beyond which no action could be brought. There was, I
believe, discussion before the committee some weeks ago, and general
agreement that there should be some maximum limitation beyond
which no action could be brought.

Mr. PECORA. There was such discussion, as I recall it. The sug-
gestion was that action must be brought within 2 years after the
discovery of the violation, but in no event could it be brought after
6 years xrom the commission of the violation.

Mr. REDMOND. There was discussion of that. This "cause of
action " language, we felt, was not quite clear, and we were fearful
that it might bring about an absurd condition, in that the laws of
some States might allow an action at a much later date than other
laws, and even if the action were brought in the Federal courts,
following the local practices with regard to limitations might re-
sult in varied rules of law as to the liability. We feel that it should
be made definite or certain one way or the other.

We suggest that section 9 be omitted entirely. As to subdivisions
(a) and (b), you will find them incorporated in our redraft of

section 18.
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As to subsection (c), which seemed to be a general gr^nt of
power to the Commission to define as a crime any practice which
they thought was manipulative, it seemed to us to be an altogether
too" broad grant of power to any administrative body. It is a
criminal provision there, which the Federal Trade Commission
might, by rule or regulation, interpret in common practice, and
suddenly announce that it was a violation of that, subjecting the
violator to 10 years in jail. I t seemed to us to be going a little far,
and we suggest its omission in toto.

Section 10 deals with the segregation and limitation of the func-
tions of broker, specialist, and dealer. We have simply recommended,
as Mr. Whitney did the other day, that subdivisions (a) and (b)
be combined into subsection (a), and subsections (c) and (d) into
subsection (b). There is one slight change in language, Mr. Pecora,
simply so as to make it clear that a member of the exchange, under
subsection (b), who has not been granted the privilege of acting
as a dealer and a broker, cannot do so without violating this provision.

Senator GORE. A specialist, you say?
Mr. EEDMOND. The specialist provisions are left to such rules
Senator GORE. I did not catch the first part of that last sentence.
Mr. REDMOND. Under subsection (b) provision is made for the

granting of the privilege to brokers to engage in business as dealers
and brokers off the floor of the exchange, on certain terms and condi-
tions. We simply put in the provision that it would be unlawful for
a man to engage in such business until he had been granted, the
privilege, which was not in our original draft.

Senator BARKLEY. My attention was called yesterday by some gen-
tlemai* tp the provisions of this biU as applicable to the members
of the exchange who deal in bonds, somewhat after the fashion of the
specialist.

Mr. REDMOND. That is true, Senator.
Senator BARKLEY. Have you dealt with that situation in your sug-

gested amendments ?
Mr. JREDMONJD. We would leave full power to the Federal Trade

Commission to prescribe rules and regulations as to the way that
business is carried on. Our subsection (a) simply says [reading]:

SEC 9 (a) It shall be unlawful for an Individual member of a national
securities exchange while on the trading premises of such exchange to act as
a dealer and broker in contravention of such rules and regulations as the Com-
mission naay prescribe as necessary or appropriate in the public interest or
for the protection of investors

Senator BARKLEY. YOU have changed the number. You have
eliminated one section.

Mr. REDMOND. We have eliminated one section.
Mr. PECORA. He has eliminated section 9, and section 10 become?

section 9.
Mr. REDMOND. Section 11 deals with the registration requirements

for securities. We suggest that these two sections, 11 and 12 of the
committee print, which are quite long and quite detailed, be very
substantially changed, so that the listing requirements of the ex
changes shall be subject to the control of the Federal Trade Commis-
sion, but that the securities of those corporations that comply with
those listing requirements shall be considered as registered securities
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under the act. In other words, that insofar as the corporations ate
concerned, the regulation of listing by the Federal Trade1 Gotafmis-
sion would be through the exchanges rather1 than by si direct control
over the Corporations.

Also4, in the interest of fyr^se^ving a? market tipoii the gffecftive
date of this bill, we have provided that securities which aite listed
at the time that the exchange itself ltegistei's with the Federal Trade1

Commission shall be deemed to be registered securities uiid6r this
act, subject, however, to the full right of the Commission ttf suspend
dealing, or to require theit delisting if that should becortie necessary.

We also provide that securities admitted ta dealing on April 1 of
this year should have the same st&ttis When ari exchange which has
admitted securities only to dealing, and not listing, makes its appli-
cation for registration, but again with the full right of the Com-
mission t6 remove those securities if it is necessary.

Senator GORE. That is the Curb.
Mr. REDMOND. That would cover the existing situation in the

Curb. We give power to the! Federal Trade Commission to pdrmit
dealings in securities that are not technically listed, so as to" take
care of situations which we know will exist in the future1 whete1, for
instance, let us say, you Will have a split-up, and a " when issued "
security of large moment. Our experience m the past has indicated
that where that security is listed on an exchange, unless the exchange
m willing to deal in the " wheti issued " a large market Will develop
for the " when1 issued " stofck over the counter, which will have a
very detrimental effect on the market of the exchange; whereas, if
the " when issued " is brought on to the exchange, so that the two
are traded in, one alongside the other, then the market Will be very
close and very1 orderly. The same thing applies to rights to subscribe,
which are often " when issued ", and to other siiiiilar securities.

Senator BARKXBT. At the bottorb. of page 32 of the bill, subsection
9, among other things whidh may be required to be filed, specifies
material contracts not made in the ordinary course of busiftefcs, and
material patents. Of course, we all know that patents are a matter
of public record in the Patent Office here in Washington. I aril
wondering whether that language might be construed to authorize
the Federal Trade Commission to require the filing of contracts of
such a nature as to reveal secret processes and trade secrets that any
concern might not wish to reveal to its competitors. For instance,
a chemical company that manufactures some commodity by a secret
process of its own that it has worked out would not want to divulge
it, especially to foreign competitors. Have you given any thought
io the possibility—and I am directing the same question to Mr.
Pecora—whether that language might not be construed, if the
Federal Trade Commission saw fit, to require the filing of secret
information with reference to formulas, processes, and contracts—
contracts between the company and some person, some inventor? Or
some expert, or some company that was manufacturing a certain
thing that the company needed for the manufacture of its chemical
processes, or any other? Have you thought anything about that?

Mr. REDMOND. We feel that it is a yfcry dangerous provision,
largely because of the doubt as to what is included iii it. In the
same way, if you look at subdivision 7, which includes management
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and service contracts, it is rather difficult to say precisely what might
be included in your service contracts. You might, for instance,
retain a very well-known engineer, if those services mean personal
services, but you might retain him to manage a particular plant, with
some description as to what purposes he was going to aim at. If
the publication Qf that was necessary, the whole value of the attempt
to get a better process might be thrown away.

Senator BARKLEY. I do not quite understand what the language
means there umaterial contracts" and " material patents." I do
not see the necessity for putting in there any requirement as to ma-
terial patents, or any kind of patents, all of which are a matter of
public record in the Patent Office in Washington.

Mr. PECORA. The Federal Trade Commission, as I understand it,
has required considerable information of the secret nature to which
you have referred. So far as I know there has been no public dis-
closure of it made. This bill imposes upon the Federal Trade Com-
mission the duty of making such requirements only, as the language
of the bill says, where it may be necessary or appropriate in the
public interest, or for the protection of investors. In view of the
experience of the Federal Trade Commission in dealing with such
secret information, I do not think any apprehension need reason-
ably be felt as to their laying down requirements that would not be
consistent with the public interest or with the protection of investors.

Senator BARKLEY. There is a theory which is entertained by a,
good many people, that all records in Governmental offices are pub-
lic records, and that any interested party may have a right to go m
and demand that he be allowed to see them It is difficult for that
to be done unless the Commission or the officer m charge is willing.
But I am wondering whether, under that section, we are authorizing
the compiling of records that might be deemed public, so that things
like this, that have been worked out for years and years as a secret
process of manufacture, might be divulged to some competitor who-
might like to take advantage of it.

Mr. PECORA. Thejr have not heretofore been divulged by the Fed-
eral Trade Commission, so far as I know, and yet they have required-
such information in the discharge of their duties. I think that they
can be trusted to exercise the kind of judgment this bill calls upon
them to exercise, that is, make such rules and requirements with
respect to furnishing such information as may be necessary or ap-
propriate in the public interest or for the protection of investors.

Senator BULKLEY. Where do you find secret processes involved?
Senator BARKLEY. Not by language, but take material contracts.

I do not know what is meant by that, unless it is contracts for
material. That might include anything. That might include

Mr. PECORA. I think that would mean contracts considered ma-
terial.

Senator BXJLKLEY. Considered important.
Senator BARKLEY. I do not know whether that is the interpretation

to be placed upon that or not.
Mr. WHITNEY. AS applied to material patents, that would signify

that they would be of importance.
Mr. PECORA. Patents, as the Senator has remarked, are a matter of

public record anyway. There is no concealment about those.
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Senator BVUEJJBY. This is different. This requires them to set
forth which ones they regard as important. That adds something
to the public record in the Patent Office.

Mr. REDMOND. IS it not true that every corporation, to be on the
safe side, will have to submit every patent they have? How can
they tell, looking at it in retrospect, that any particular patent is not
an important one? They would not dare take the risk.

Mr. WHITNEY. I think the American Telephone & Telegraph Co.
has 5,000 or more.

Senator CAREY. Why have it anyway? Cannot the Commission
demand anything like that if they are passing upon securities?

Mr. REDMOND. We have omitted any specific provision m our sug-
gestions, because we felt that there was some danger in the disclosure
of secret information, but, much more, that you would collect a great
mass of information of no practical value to investors. There is no
point in having a great list of contracts, management, service, and
material contracts of one kind and another, compiled in some place,
because investors are not going to read them. It will be the competi-
tor who will go and read them, the very fellow who ought not to
get the information.

Mr. PECORA. He probably has the information anyway, through
the system of espionage.

Mr. REDMOND. I do not think that exists. I know that statement
was made before the House by Mr. Pressley, and, quite frankly, I
do not believe it. Having looked over the financial results of Mr.
Pressley's management of his own companies, if there is such a
system then he certainly did not make good use of it.

Senator GORE. The management contract would include a situa-
tion where one concern buys another concern, a public utility, for
example, and enters into a contract to manage it as a large stipulated
price and really does nothing on earth, just covering up a charge
of that sort.

Mr. REDMOND. I think that was the intention, Senator Gore, to
cover both that type of management contract and possibly another
type, where a corporation is actually hired for a stipulated fee to
operate or manage some other company.

Senator GORE. I t seems to me that is one of the abuses, the "bug
under the chij)." They make these contracts for management or
service, or advice, and charge a large fee for it, and do nothing in
return.

The CHAIRMAN. YOU propose an amendment for that?
Mr. REDMOND. We do.
Senator GORE. And yet they drain the local concern they buy, and

it results in high rates to the consumers of the service.
Mr. REDMOND. I will not discuss the technicalities unless the com-

mittee wishes me to, of the listing requirements. That is a highly
specialized field.

Section 13 appears on page 37 of the committee print, and our
references appear on page 18 of our print. That deals with the
granting of proxies, and makes it a crime for a person to solicit a
proxy without filing information with the Federal Trade Commit
sion, and including in the application, or the solicitation, such part
of the information as the Feaeral Trade Commission may require by

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



7 5 6 6 STOCK EXCHANGE PRACTICES

rules and regulations. I am aware of the fact that this provision
waŝ  put in with the idea that it would facilitate minority stock-
holders getting in touch with each other in a possible content for con-
trol, but, quite frankly, I think it is going td Operate almost the other
way abound, because under this provision the first thing that a
minority stockholder would have to do before he could solicit the
other stockholders would be to get a complete list from the company
and file it with the Federal Trade Commission, and the tepfcmse that
would be imposed upon the minority stockholders by that p^rivision
might be s6 great a& to prevent the soliciting of any proxies. Quite
frankly, we feel that this provision has no part in a stock-e*xch&iige
bill.

'We do suggest, however, in the line that we have takei* right
straight through of making these provisions flexible, that if any pro-
vision is retained it should be made simply to the effect that it shall
be tinlawful to solicit or permit the use of his name to Solicit any
proxy in contravention of such rules and regulations as the Com-
mission may adopt for the protection of investors. That, at least,
would allow the Federal Trade Commission to study the problem
and to adopt rules and regulations, if it becomes necessary.

In like manner we have changed subdivision (b) so as td give the
Federal Trade Commission power to make regulations in feg&rd to
brokers granting proxies on securities held by them. A f>rombition
of that practice would, I am afraid, in many instances pteVeiit cor-
porations from securing a quorum fot stockholders' meetings. That,
in effect, would result in tne perpetuation of existing management,
which might be quite contrary to the interests of stockholders. I t
is a ve'ry considerable problem, one which we hatve wrestled With,
because we have a provision in the rules of the New York Stock Ex-
change in regard to the granting of proxies, and even that, which is
much less restrictive than the one proposed in the bill, has in many
instances caused grave difficulty.

Section 14, which appears on page 38, deals with the over-the-
counter markets. We believe this Section will, as a practical matter,
be unenforceable. In any event, we think it should be restricted so
as not to apply to commercial ^aper or bankers' acceptance^ o»r com-
mercial bills, even though they might have a longer maturity than 9
months, and other similar obligations incident to commercial and
industrial activities, all of which are included in the very broad defi-
nition of the tê rm " security " which now appears in the bill.

Senator GORE. This is what section?
Mr. EEDMOND. Section 14, dealing with over-the-cotinter markets.

As a practical matter, if it were possible to arrive at another defini-
tion that would include simply what are normally considered to
be the securities which would be traded in on an exchange, that, I
take it, is what ought to be regulated in the over-the-counter market.
I t is primarily your stocks and bonds rather than these very Sweep-
ing definitions of securities which it was necessary to include in
the drafting of the act.

With respect to section 15—we make a comment at the &ndr in
regard to certain of these sections which seem to! fall outside the
scope of our particular criticism, but we would like to poirit out that
the 5 percent provision in regard to stockholders', as drafted today,
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might prevent arbitrage transactions, because it is very common, in
arbitrage, for a man to buy one security and at the same time sell
against it an equivalent security. While that process of the arbi-
trage is going on he might conceivably accumulate more than 5
percent of this security, and he would be the beneficial owner of
that 5 percent. He would, of course, have off-setting contracts or
obligations against it, but they are not reflected in the definition,
which imposes penalties upon a stockholder owning 5 percent or
more of a registered security.

Senator GORE. YOU mean in that sort of transaction he might
be buying one security and selling another?

Mr. REDMOND. Very often, Senator Gore, he actually buys and
pays for a security, and then sells, let us say, an equivalent security
for future delivery, or " when issued ", as in the case of rights to
subscribe.

Senator GORE. Of some other concern?
Mr. REDMOND. Sometimes of the same concern, and sometimes of

another concern. Arbitrage is possible when securities, if not pres-
ently equal to each other, will become presently equal to each other.
In cases of merger and consolidation it is very common to have an
arbitrage between the securities of the consolidating corporations,
and we suggest, therefore, the addition of a small subsection at
the end, which would allow the Federal Trade Commission to adopt
rules and regulations to prevent the abuse of arbitrage transac-
tions, but otherwise would permit both foreign and domestic arbi-
trage.

The CHAIRMAN. Are you talking now of section 15 ?
Mr. REDMOND. Section 15, Mr. Chairman.
The CHAIRMAN. YOU propose a substitute for that section?
Mr. REDMOND We propose simply the addition of a short final

paragraph.
Mr. PECORA. I t excludes arbitrage transactions of the operations

of the section, except in accordance with rules and regulations to be
adopted by the Federal Trade Commission.

Mr. REDMOND. Precisely.
The CHAIRMAN. Did you have a substitute for section 14?
Mr REDMOND. We simply expressed our feeling that it probably

was an unenforceable section, and suggested the possibility of its
being limited in scope, but we did not attempt to redraft it.

Mr. PECORA. Limited so as to exclude bankers' acceptances, com-
mercial bills, and so forth.

Mr. REDMOND. And even further, if possible, so as to get down
to what are commonly known as stocks and bonds.

We suggest that section 16 be omitted entirely, the substance of
the right of the Commission to investigate the books and records
being included in our proposed draft of section 18.

Mr. PECORA. YOU will come to section 18 ?
Mr. REDMOND. Yes, sir.
Section 17 covers the liability for misleading statements. We feel

that that should be redrafted so as to make it perfectly clear that
it is a liability for a misstatement in regard to a material fact, and
not for a misstatement or a false or misleading statement in regard
to a matter sufficiently important to influence the

175541—84—PT 16——11
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average investor. Quite frankly, we feel that this imaginary crea-
ture known as the average investor is not a standard which ought
to be used in legislation to determine the liability of anybody. No-
body can tell precisely

Senator KEAN. I would like to ask you a question in regard to
that section. Do you think that a director of a corporation would
be liable under these circumstances? Suppose a man walked up to
him in the street and said "Are you going to vote for a 6-percent
dividend today on your stock? " Suppose he said, " Well, I do not
know ", and he did know all the time that he was going to, but he
had no call on him, and the man had no business to ask him the
question. Under this section would he be liable?

Mr. REDMOND. NO, Senator Kean. This section is limited, as I
see it, to a person who shall make, or be responsible for making, any
statement in any application, report, or document filed pursuant to
this act.

Senator KEAN. Only a document? No verbal statement?
Mr. REDMOND. This apparently is limited. That is correct, is it

not, Mr. Pecora?
Mr. PECORA. Yes.
Senator KEAN. He would not be liable for any oral statement?
Mr. REDMOND. I t would not apply to an oral statement.
Senator KEAN. People come and ask you questions about your

companies very often, which you do not care to answer, and there is
no reason why you should answer.

The CHAIRMAN. YOU would not be liable under this section.
Senator WALCOTT. I t says here " any statement in any applica-

tion." What would an application cover?
Mr. PECORA. Any application, report, or document filed pursuant

to this act. That refers to written statements, reports, and so forth
Senator KEAN. Everybody who is a director in any corporation

knows that people come and ask him questions which they have
no right to ask. They are not even stockholders in the company
They just come and ask him some question in regard to the company,
which they think he might tell them, and they have no business to
ask it.

Senator BARKLEY. That would not apply here.
Senator WALCOTT. That might be a written request, and the reply

might be in writing.
Mr. PECORA. I t must be a statement or report required to be filed
Senator CAREY. Filed with the Federal Trade Commission.
Mr. PECORA. With the Federal Trade Commission.
Mr. REDMOND. In section 18 we suggest no changes to the first

four subdivisions, which appear on pages 43 and 44. We suggest,
m the manner, and I think in almost the exact detail suggested by
Mr. Whitney the other day, the amendment of subsection 5. I think
there may be some small changes in language. If there are, they
were made to clarify and make more certain the provisions, but not
with any attempt to change the substance of what Mr. Whitney
said. I take it the committee is familiar with that section.

Senator BARKLEY. YOU offer a substitute for subsection 5?
Mr. REDMOND Precisely.
Mr. WHITNEY Adding to this general section various subsections

from other prior sections, Senator Barkley.
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Mr. REDMOND. I t includes also the matters from section 9 and sec-
tion 16.

With respect to section 19, we refer to oui comment, which I will
read in a moment. We suggest no changes in sections 20, 21, and
22; no change in section 23, but it is subject to comment.

With respect to section 24, we suggest that subsection (a) of that
be amended, as that deals with the right of persons to review by
court proceedings the orders of the Commission. I t is limited, how-
ever, in its present draft, to " any person aggrieved by an order is-
sued by the Commission in a proceeding under this act to which
such person is a party." I t is very possible that a person might be
aggrieved by an order ofgeneral application to which he would not
expressly be a party. We felt that if he were so aggrieved, he
should be given the right of review, so we have redrafted the clause
for that purpose.

Mr. PECORA. YOU say in your redraft [reading] :
Any person aggrieved by an order issued by the Commission in a proceed-

ing under this act to which such person is a party and any person aggrieved by
any rules or regulations of general appUcations made effective as prescribed
in section 20 may obtain a review of such order

Do you intend by that to subject the rules and regulations which
may be adopted under the act by the Federal Trade Commission to
court review?

Mr. REDMOND. Where a person is aggrieved.
Mr. PECORA. Then you are not giving the Federal Trade Commis-

sion the discretionary power that you maintain is being given to, it.
Mr. REDMOND. Yes; I think we are, Mr. Pecora.
Mr. PECORA. If you make its rules and regulations subject to>

court review
Mr. REDMOND. But these rules and regulations
Mr. PECORA (continuing). You will put the Federal Trade Com-

mission, then, in the position of making rules and regulations for
which a court may provide a substitute. You are giving the court,
then, the power to make the rules and regulations in the final
analysis, are you not?

Mr. REDMOND. NO; I do not think so, because the term " rules and
regulations " is used throughout the bill, that the exchange mightT
by rules and regulations, do thus and so. Let us take an example:
We referred a moment ago to the question of foreign and domestic
arbitrage. Suppose the Commission should adopt rules and regu-
lations which literally prohibited that. Do you not think a person
engaged in the business of being an arbitrageur should have the
right to review the question of whether those*rules and regulations
were necessary to carry out the provisions of section 15 ?

Mr. PECORA. If you are going to do that by what you designate as
section 22 (a), the clause you have in there, now, I am afraid you are
going to ma'ke all the rules and regulations which the Federal Trade
Commission is presumably empowered to make, subject to court re-
view. You are going to make the court, in the final analysis, the
arbiter of the rules and regulations which the Federal Trade Com-
mission is required to make.

Mr. REDMOND. But, Mr. Pecora, you are using the words u rules and
regulations." The only necessity for putting that in is that through-
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out this draft of the bill we have not attempted to redraft all the
language of the bill. The term " rules and regulations " is used pre-
cisely as if they were orders of the Commission. In other words, the
Commission, by rule and regulation, says the bill can accomplish the
same thing that they could by an order.

Mr. PECORA. At the same time, the Commission is empowered to
make rules and regulations with regard to many, many things. As a
matter of fact, you are entrusting to the Federal Trade Commission
powers in addition to those that were entrusted to it in the printed
draft of the bill.

Mr. KEDMOND. True.
Mr. PECORA. NOW you say "We propose that the Federal Trade

Commission be given that much broader power than was originally
contemplated," but by this clause you are virtually saying " The Fed-
eral Trade Commission's rules and regulations, however, are subject
to review by some tribunal."

Mr. EEDMOND. But was not this section intended to allow citizens
who were aggrieved by the action of the Commission

Mr. PECORA By an order, which 1̂  different from a rule or regula-
tion.

Mr. KEDMOND. Quite frankly, I thought the intent of the section
was to allow to citizens who would be affected by the action of the
Federal Trade Commission the normal right, which is the right of
citizens to review the action of an administrative body m the coutts.

Mr. PECORA. If the Federal Trade Commission should, by order,
determine that an individual has violated a rule or regulation, the
right to review is given, but not the right to review the making
of the rule or regulation.

Mr. KEDMOND. But if, Mr. Pecora, the making of the rule or regu-
lation would have the same effect—it does under this bill—as an
order, should the Federal Trade Commission be able to escape a court
review by making a general rule or regulation rather than a specific
order & I know of no administrative proceeding which is not sub-
ject to some form of court review, and, quite frankly, it never oc-
curred to me that this bill was intended to establish an administrative
authority that would not be subject to court review. In fact, I
think Mr. Corcoran

Mr. PECORA. There is not any such purpose revealed in the printed
bill.

Mr. KEDMOND. I t is limited here
Senator TOWNSEND. What page?
Mr. REDMOND. Page 50. I t says [reading] :
Any person aggrieved by an order issued by the Commission in a proceeding

under this act to which such person is a party
Mr PECORA. Yes.
Mr. KEDMOND. That is the only type of act of the Fe4eral Trade

Commission which, under this bill, would be subject to court review.
Take the case

Mr. PECORA. YOU propose to extend that by giving the court the
power to review rules and regulations which the Federal Trade Com-
mission is authorized by other provisions of this act to formulate
and prescribe from time to time for the purpose of carrying out
the provisions of the act, so that are you not virtually making the
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court the final arbiter of what rules and regulations are to be made,
and not the Federal Trade Commission?

Mr. REDMOND. Only insofar as the rules and regulations directly
and adversely affect the rights of a citizen. I t is because the form
of this bill has used the term " rules and regulations " for all sorts
of things, which are not really rules and regulations at all.

Take the incident I gave you, of the man engaged in foreign or
domestic arbitrage. The Commission could adopt what it might say
was a rule or regulation, prohibiting foreign arbitrage. Those men
would be put out of business, and would have no right to review
in the courts the order of the Federal Trade Commission, because
the Federal Trade Commission would not have entered an order. I t
would have adopted a rule or regulation.

Senator BARKLEY. YOU have two classes of people here, one who
are parties to any proceeding

Mr. REDMOND. True.
Senator BARKLEY. In that case there is no question under either

language. They can go into court.
Mr. REDMOND. Correct.
Senator BARKLEY. Your language, however, makes it possible for

anybody to go into court and make a general attack.
Mr. KEDMOND. Anybody who is aggrieved.
Senator BARKLEY. Anybody who thinks he is going to be ag-

grieved. If he has been aggrieved, he can easily become a party to
a proceeding that would enable him to appeal to a court.

Mr. REDMOND. But there are no proceedings here.
Senator BARKLEY. This language is broad enough to enable any-

body who thinks he is liable to be aggrieved by the specific applica-
tion of the regulations to go into court and attack the whole body of
regulations.

Mr. REDMOND. If my language is so broad as to allow that inter-
pretation, clearly it should be limited. But I was trying to cover
the point that because of the way the bill is drafted, the term " rules
and regulations " was made of general application, and effectively
destroyed the rights of citizens, and no opportunity would be given
them to review that action in the courts.

Senator BARKLEY. Of course, it is easy for any person to become
a party to a proceeding by violating any of the rules or regulations,
and then having proceedings instituted against him so that he may
come within the language of the bill as written. Then he can get an
appeal to the circuit court.

Mr. REDMOND. I beg your pardon, Senator. The purpose of this
provision, and it is the same type of provision that is in all of our
administrative acts, is to allow a person who is affected by the
administrative commission's action to have an orderly review of
that proceeding before he has got to subject himself to criminal pro-
ceedings.

Senator BARKLEY. I t seems to me you have subjected the language
to the danger of involving some attack on the general body of rules
and regulations made without regard to the possibility of them
affecting him in all their ramifications. He might undertake to
relieve a lot of others besides himself of the binding effect of the
regulations by some proceeding of his own.
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Mr. REDMOND. That is not my intention, and if the language is
•capable of that construction, I will be the first to amend it so as to
limit it to what I really had in mind, and that is that a person who
was aggrieved could have a right to review.

Senator BARKLEY. I do not know just what the proceedings will be
under this bill. I t is like a new court of appeals being established.
I t has to work out its own rules over a period of time. Anybody
who is aggrieved by any regulation or rule of the Commission can
go before the Commission in a proceeding to have that rule or regu-
lation modified or abandoned entirely. In such a proceeding, if
the decision is adverse to him, he can then go into court, so that, as
I said a moment ago, it is easy for anybody to make himself a party
to a proceeding under which he can go into court and attack it.

Mr. REDMOND. I think I am right in stating—Mr. Pecora will cor-
rect me if I am wrong—^that this bill allows the Federal Trade Com-
mission to adopt rules and regulations without any proceeding what-
soever. I t can just adopt them and promulgate them.

Senator BARKLEY. I understand.
Mr. REDMOND. Then there is no way in which that can be reviewed.
Mr. PECORA. HOW about invoking the injunctive power of the court

to prevent the enforcement of a rule or regulation?
Mr. REDMOND. Then, Mr. Pecora, we might drop the entire sec-

tion 24. The same argument would apply.
Mr. PECORA. We are giving a person aggrieved by an order the

right to review that order. You propose to give not only that right
but also the right to any person who claims to be aggrieved by a
rule or regulation adopted by the Commission, to go to court and
have the court review that rule or regulation; and at the same time
you are entrusting to the Federal Trade Commission the power to
make rules and regulations for the purpose of administering the
entire act. You, yourself, piopose, for instance, with regard to the
provisions of section 10, having to do with segregation of dealers and
brokers, that that whole question be left to the discretion of the
Federal Trade Commission through the adoption of rules and
regulations.

Mr. REDMOND True
Mr PECORA. NOW, you say that any person aggrieved by a mle

or regulation may go to court and obtain a review or regulation.
In other words, you are giving the power to the Federal Trade Com-
mission in one breath, and in the next breath you are transferring
that power, m the final analysis, to a court.

The CHAIRMAN. I think we can take that up later.
Mr. REDMOND Section 25 deals with the criminal liabilities. We

firmly believe that the criminal penalties of the bill ought to be
restricted to what are really in their nature crimes, and not violations
of rules and regulations or other provisions of the act where a man
literally might violate them through no affirmative act of his own.
For example, under the bill as drawn the maintenance of credit, un-
less certain rules are complied with, is declared to be unlawful, and
therefore the maintenance of such credit would be a violation of the
act. Take a broker, or even a banker; he may have a loan to a
customer amply collateralled according to the requirements of the
bill, but on a certain day that stock or security mav drop rapidly, and
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it may get below the fixed limits of this law. The net result is that
through no action on the part of the lender he has become a criminal.
We do not feel that that is a proper criminal provision. We feel
that strict criminal provisions

Mr. PECORA. IS not that going to be covered by rules and regula-
tions adopted by the Federal Trade Commission prescribing the
manner and method of closing out margin accounts 2

Mr. KEDMOND. I know of no such provision. Under the present
draft there is no provision, so far as I know, allowing the closing
of margin accounts in any particular matiner

Senator GORE. YOU figure, under that, that if a stock were to take
a sudden drop and then rally and break through this limitation,
that would be a crime.

Mr. WHITNEY. I t could be so construed.
Mr. PECORA. If you will turn to page 17 of the printed bill, sec-

tion 6, beginning with line 15
Mr. REDMOND Mr. Pecora, would you read the whole sentence.

I know that power exists in the Federal Reserve Board, but it is
limited to a certain particular type of condition It may be a
mistake in draftsmanship.

Mr. PECORA. It would cover the very situation you have assumed.
Mr. REDMOND. I do not think so Suppose we read the section.

I t says. [Reading:]
Although the limitations oi this section 0 upon the extension and mainten-

ance of credit shall, except in the extraordinary ciicumstances hereinafter
referied to, be strictly adheied to by the Fedeial Rcseive Boaid as the con-
sideied policy of Congress, the Fedeial Re»ei>e Boaid may, notwithstanding
the othei provisions of this section 6, m situations where it deems such action
vitally essential to the accommodation of commeice and industry and with
regai d to its beaung on the geneial credit situation of the country, by rules
and legulations peimit lower maigm lequirements foi particulai securities
or transactions oi classes of securities or transactions and for particular
periods

They cannot adopt any rules and regulations lowering the margin
requirements unless they are in situations wheie the Federal Reserve
Board deems such action vitally essential to the accommodation of
commerce and industry, and with regard to its bearing on the general
credit situation of the country.

The CHAIRMAN YOU propose a substitute ?
Mr. REDMOND. We were discussing the criminal provisions. I do

not feel that a man should be made a criminal for something which
happens really through inaction, or by reason of somebody else's
action, and yet that is the effect of many of the provisions of this
bill.

Mr. PECORA. Mr. Redmond, the provisions on page 17 of the printed
bill, commencing in line 15 and continuing down to and including
line 21, may easily be clarified so as to require the Federal Reserve
Board to make rules and regulations, or empower the Federal Reserve
Board to make rules and regulations covering the carrying and clos-
ing out of margin accounts.

Mr. REDMOND. But even so, Mr. Pecora, that does not cure my
fundamental objection.

Mr. PECORA. They certainly would take care of a supposititious case
such as the one you referred to.
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Mr. EEDMOND. I t simply means that you are going to make it pos-
sible for a man to be a criminal and be faced with a jail sentence of
10 years, although he has done nothing.

Mr, PECORA. Oh, no.
Mr. REDMOND. I t is the fact that he fails to take action to liquidate

a loan that will make him a criminal.
Mr. PECORA. Only willful violations may be dealt Tyith.
Senator GORE. AS a matter of draftsmanship, do you think the

word "vi ta l" adds anything to it in the way of certainty or clarity?
Mr. REDMOND. I really do not, Senator Gore. We make our sug-

gestion here for consideration.
The CHAIRMAN. On your page 25, have you any suggestion to make

as to the amounts there?
Mr. REDMOND. NO, Senator. We frankly feel that the present

amounts proposed in the bill are excessive, but we leave it to the
discretion of the committee to determine what would be more appro-
priate and lower amounts.

Mr. PECORA. YOU must remember, Mr Redmond, that the penalty
provisions of the bill are the teeth.

Mr. REDMOND. I am not unaccustomed to seeing teeth in a bill,
Mr. Pecora.

Senator BARKLEY. YOU do not want them to have false teeth.
Mr. REDMOND. No; I do not want them to be false teeth at all.

I want them to apply to what is really a crime, but I do not want to
see innocent people made liable as criminals.

The CHAIRMAN. I am just wondering whether you had in mmd
what the fine should be, and what the term of imprisonment should
be.

Mr. REDMOND. NO, Senator. I think those matters should be fixed
with relation to the other Federal statutes determining what is a
proper penalty for different types of offenses.

Mr. PECORA. YOU think there should be something more than a slap
on the wrist for a violation, do you not?

Mr. REDMOND. Absolutely; and I would expect substantial penal-
ties, Mr. Pecora, but not these provisions of 10 years and $25,000,
which, so far as I know, exceed the Federal penalties for many
felonies.

Mr. PECORA. YOU talk of 10 years as if that were the only penalty
the court could impose. That is the maximum.

Mr. REDMOND. I know; but is it not true, m the criminal law, that
very few penalties are mandatory A man may be sent to prison
for 10 years for forgery, and that is the maximum

Mr. PECORA. That is the maximum There are very few maximum
terms of imprisonment imposed by the courts anyway.

Mr. REDMOND. If you are trying to give me comfort, Mr. Pecora,
that I will not languish in jail as long as I might otherwise, I am
afraid it is cold comfort [Laughter J

The CHAIRMAN. Very well.
Mr. REDMOND. Section 30 deals with the registration fee. We sug-

gest its omission because of our feeling that it is merely a further tax.
With respect to section 31 we have no suggestions.
Section 32 deals with the members and employees of the Federal

Trade Commission. We renew our statement that we feel that the
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authority in charge of regulation of exchanges should be a separate
body, thoroughly familiar with the operation of stock exchanges and
the security business.

With respect to section 34 we would like to point out that the
effective dates suggested by the bill will make it absolutely impos-
sible, as a practical matter, for the machinery which the bill itself
proposes to be put into effect There are approximately 900 corpora-
tions listed on the New York Stock Exchange Even with the best
wish in the world to comply with the registration requirements of
the bill it would be physically impossible for them to do> so.

Of course, if our amendments weie accepted to sections 11 and 12,
that matter would be cured automatically, because those corporations
which are now listed would be allowed to continue listed, at least
temporarily.

There is a comment here m regard to certain sections of the bill
which do not directly affect the work of stock exchanges. There
is one thing

Senator TOWNSEND. DO you want that inserted m the record9

Mr. REDMOND. Suppose 1 read it. It is very brief. [Reading:]
A number of sections deal with subjects which do not directly affect ttie

work of stock exchanges We have refrained trom making any comment on
such sections but this fact must not be consideied as indicating approval
by stock exchanges of the substance of these sections This is particularly
true of section 15 insofar as it deals with the liability of principal stock-
holders, of section 19 which deals with the liability of controlling persons,
and of section 23 which deals with the public character of information

Senator GORE. What was the first section ̂  I did not get it.
Mr. REDMOND. Section 15, Senator Gore. [Continuing reading:]
The first two of these sections will impose liability upon persons merely

because they are the owners of property and will almost certainly interfere
with the free flow of capital into industry The last will require corporations
whose secunties are dealt in on exchanges to disclose highly confidential
information which will be of value only to competitors, both foreign and
domestic

There is one other. I t came in late, and is therefore an adden-
dum, showing that even persons like ourselves, who think we have
some knowledge of stock exchanges, do not always remember all the
details. Counsel for the San Francisco exchanges, who came on
from the coast, has pointed out to us that under thejr rules they
have today certain banks which are literally members of the ex-
change. Therefore they would be swept in under the definition of
a member of the exchange under many provisions of this bill which
would not normally be considered applicable to banks For this
reason he suggests that there be added to paragraph 3 (a) 3, at
the beginning, the following:

Subject to paragraph 7
That is to be added to the definition of members of the exchange.
Also the following language m subsection 7- [Eeading:]
(7) The term "broker" or "dealer" shall not include a bank, except as

hereinafter set forth, or any person insofar as he buys or sells securities for
his own account and not as a part of a regular business, the term " member "
shaU include a bank member of a national securities exchange but only to
the extent that it shall act as broker or dealer
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Thereby putting a bank, when it acts as a broker or dealer, sub
ject to the same restrictions as members of the exchange, but other-
wise exempting them from the provisions of the act and puttang
them in the category with banks.

The CHAIRMAN. IS that all? Are there any questions?
Mr. WHITNEY. Mr. Chairman, I would like to add this one word:

That these amendments have been approved—if I state anything
that is inaccurate, the gentlemen are here, so that they can contradict
me if they wish. These amendments have been approved by the
representatives of the Boston Stock Exchange, the Chicago Stock
Exchange, the New York Curb Exchange; by Mr. Thompson, presi-
dent of the Associated Stock Exchanges, as members of which there
are 18 exchanges, and he has been authorized as well to represent
the Louisville Stock Exchange, of Louisville, Ky.; the Seattle Ex-
change, of Seattle, Wash.: and the Richmond Exchange, of Rich-
mond, Va

Separately we have been instructed to represent, by members in
the Associated Stock Exchanges, the Baltimore Stock Exchange and
the Philadelphia Stock Exchange.

There are present here representatives of the four California
stock exchanges, m Los Angeles and San Francisco. They also ap-
prove these amendments as suggested, with the one reservation made
by San Francisco which Mr. Redmond has just referred to.

That covers, by and large, almost all the exchanges of this country
with the exception of some of the smaller ones or exchanges on which
particular securities are dealt in.

Senator GORE. Mr. Redmond, did you say that the changes which
you have suggested cover the case of transactions and dealings in
bonds, which are not speculative, and that they would not be involved
in these regulations? Somebody was talking to me a day or two
ago, and said there ought to be a differentiation between transactions
or dealings in bonds and dealings m stocks. Do your amendments
cover that point?

Mr. WHITNEY. The matter in section 6, Senator Gore, leaving
it to the Federal Reserve Board as to rules and regulations would
enable them to accommodate that situation. Also section 10, which
is section 9 in our amendments.

Senator GORE. What section do you leave out?
Mr. WHITNEY. We leave out section 9, and section 10 deals with

segregation. Again, that is left to the Commission to determine the
function of dealer and broker. Under that come bond brokers as
well as all other types of brokers.

Senator GORE. YOU kept section 2 in there?
Mr. WHITNEY. Yes, sir.
Senator WALCOTT. There is no change in section 2.
The CHAIRMAN. IS there anything else?
Senator WALCOTT. Mr. Chairman, just one question. With regard

to section 6, Mr. Redmond, in presenting that, on the matter of
exempted securities, in which he now includes Federal and State
securities and securities of subdivisions thereof, made the remark, I
think, that he did not object to that change. I t was a half-hearted,
rather lukewarm advocacy of that, as I recall it. How do you feel
about that?
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Mr. REDMOND. I think our feeling is that it is not a subject really
on which the exchanges ought to express a very definite position-
Very few of the municipal bonds are actually listed and dealt in.
The committee has heard, of course, from the representatives of the
bond traders who deal in such securities over the counter, and I
believe also from persons representing municipal interests.

Senator WALCOTT. DO you not feel that there are a great many
that are really vitally interested in dealing in municipal securities
and securities of other State subdivisions who would be very
seriously hurt if they were not included in the exemptions?

Mr. REDMOND. I think there is no question about that.
Senator WALCOTT. I would like to make that clear, because T

thought, from the fact that you were rather lukewarm, you merely
meant by what you said that the stock exchanges are not partic-
ularly interested in this particular thing.

Mr. WHITNEY. I t is merely outside their province, as such, al-
though of great and most vital interest to many of their members.

Mr. PECORA. But insofar as you would permit yourself an ex-
pression of opinion on that, you think exemption could be provided
for in the bill for all issues of States and political subdivisions of
States.

Mr. WHITNEY. I certainly do.
Senator GORE. Under your suggested amendments, could a person

who does not know a thing on earth about securities or slock ex-
changes make money every time he ventures in 2

Mr. WHITNEY I wish it were true, sir.
Senator GORE If it is not I am against it. [Laughter.]
The CHAIRMAN. IS there anything else, gentlemen. (No re-

sponse.) If that is all, then you may be excused, Mr. Whitney We
are very much obliged to you We will take up these matters and
consider them carefully.

I want to submit for the record a communication and have it
read. Mr. Pecora will read it, and let it go into the lecord.

Mr. PECORA (reading):
THE WHITE HOUSE,

Washington, Ma) oh 26, 1984.
Hon DUNCAN XJ FLETCHER,

Chairman Banking and Currency Committee,
United States Senate, Washington D C

MY D»EAB MB CHAIRMAN Befoie I leave Washington for a few days holiday,.
I want to write you about a matter which gives me some concern

On February 9 1934, I sent to the Congress a special message asking ior
Federal supervision of national traffic in securities

It has come to my attention that a more definite and more highly organized
duve is being made against effective legislation to this end than against any
similar recommendation made by me during the past yeai Letters and tele-
grams bearing all the earmarks of ongin at some common source are pouring
in to the White House and the Congress

The people of this country are, in overwhelming majority, fully aware of the
fact that unregulated speculation in securities and in commodities was one of the
most important contributing factors m the artificial and unwarranted " boom "
which had so much to do with the terrible conditions of the years following
1929

I have been definitely committed to definite regulation of exchanges which
deal in securities and commodities In my message I stated, " It should be our
national policy to restrict, as far as possible, the use of these exchanges for
purely speculative operations"
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I am certain that the country as a whole will not be satisfied with legislation
unless such legislation has teeth in it. The two principal objections are, as I
see it—

First, the requirement of what is known as " margins " so high that speoi
lation, even as it exists today, will of necessity be drastically curtailed; and

Second, that the Government be given such definite powers of supervision
over exchanges that the Government itself will be able to correct abuses which
may arise in the future

We must, of course, prevent insofar as possible manipulation of prices to
the detriment of actual investors, but at the same time we must eliminate
unnecessary, unwise, and destructive speculation.

The bill, as shown to me this afternoon by you seemsi to meet the minimum
requirements I do not see how any of us could afford to have it weakened
in any shape, manner, or form.

Very sincerely,
FRANKLIN D. KOOSEVELT.

The CHAIRMAN. The bill to which the President refers is the
redraft we have been considering in this committee for some time
past.

Senator GOLDSBOROUGH. I would like to submit for the record a
letter from Mr. George A. Lambell of New York City, chairman of
the committee of put and call brokers and dealers in the city of
New York; also a telegram from Mr. Jacob France, chairman of
the board of the Equitable Trust Co., of Baltimore.

The CHAIRMAN. They may be entered in the record.
(The communications referred to will be printed at the conclusion

of today's proceedings.)
The CHAIRMAN. If there is nothing further, this closes the open

hearings. We will not adjourn until 2:30 this afternoon, to meet
in executive session.

(Whereupon, at 1 p.m., Tuesday, Mar. 27, 1934, the committee
recessed until 2:30 p.m. of the same day, to meet in executive
session.)

[Telegram]

BALTIMORE, MD, March 24, 1984
Hon PHILLIPS LEE GOLDSBOBOUGH,

Umted States Senate
As chairman of board of one of Maryland's largest State banks I earnestly

request your full cooperation and support in opposing paragraph A, section 7,
National Securities Exchange Act, 1964, because of its unfair discrimination
against nonmembei State banks I feel I am likewise voicing the sentiment of
Maryland's 119 nonmember State banks whose total deposits are approximately
$147,000,000

JACOB FRANCE,
Chairman of Board, EqmtaMe Trust Go

NEW YORK, N Y, March 23, 1984
Hon PHILLIPS LEE GOLDSBOROUGH,

Umted States Senate, Washington, D G
DEAR SIR On March 7, 1934, we submitted to the committee of the United

States Senate a brief in regard to the National Securities Exchange Act of 1934
The committee of put-and-call brokers at that time pointed out and tried

to make plain the economic importance of puts and caUs and endeavored to
show the difference between the so-called " manipulative options" and those
dealt in openly by the put-and-call brokers and dealers in this country

We were then, and are now, of the opinion that section 8. paragraph 9, as
it appears in the proposed law, as well as in its revised form, only applies to
such options which are acquired in conjunction with the actual purchase or
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sale of stock Such puts, calls, and straddles are clearly manipulative options
It seems to us that for the sake of clarity and sharper distinction that this

paragraph should be drawn so as to leave no doubt as to the intention of
allowing dealings in and the guarantee of legitimate puts, calls, straddles, etc,
eliminating puts, calls, straddles, etc, used for manipulative purposes

We also call your attention to the last part of section 8, paragraph 9, third
subdivision, reading as follows:

"Or if a member, directly or indirectly, to indorse or guarantee the per-
formance of any put, call, straddle, option, or privilege in relation to any
security registered on a national securities exchange The terms put, call,
straddle, option, or privilege as used in this paragraph shall not include any
registered warrant, right, or convertible security"

We submit that this wording should be clariiied so that there can be no
doubt that the foregoing subdivision was meant to refer to manipulative
options only.

We further recommend that the National Securities Exchange Act of 1934
shall provide that the Federal Trade Commission will have the power to
require, after an appropriate hearing, that all put-and-call dealers and brokers
conform with rules and regulations adopted by the Commission, and that the
effective date of section 8, paragraph 9, be changed from August 1, 1934, to
some later date.

We therefore respectfully request that such changes be made
Very tiuly yours,

THE COMMITTEE OF PUT AND CALL BROKERS
AND DEALERS IN THE CITY OF NEIW YORK..

GEO A LAMBELL, Chairman

MEMORANDUM OF PROPOSED AMENDMENTS TO Hit 8720

Section 1. No change.
Section "2: No change.
Sections: Amend subsection (a) (6) to read:
"(6) The term 'bank' means (a) a banking institution organized under

the laws of the United States, (b) a person engaged in the business of banking
pursuant to the laws of any State, who is subject to examination or regulation
by Federal or State banking authorities, (c) a banking institution organized
under Hie laws of a foreign country or any agency or branch thereof author-
ized to engage in business in a State and which is subject to the supervision
of State banking authorities, or (d) a receiver, conservator, or other liquidating
agent of any institution included in clause (a), (b), or (c) of this paragraph **

Amend subsection (a) (12) so as to read
"(12 The term * equity security' means any stock or similar security, other

than a preferred or guaranteed stock which is entitled to receive only a fixed
or limited dividend; or any security convertible with or without consideration
into such a security and any warrant or right to subscribe to or purchase such
a security, or any other security which the Commission shall deem to be of
similar nature and consider necessary or appropriate by rules and regulations
to treat as an equity security "

Amend subsection (a) (13) to read
"(13) The term 'exempted security' or 'exempted securities' shall include

securities which are direct obligations of or obligations guaranteed as to
principal or interest by the United States, such securities issued or guaranteed
by corporations in which the United States has a direct or indirect interest
as shall be designated for exemption by the Secretary of the Treasury,
securities which are direct obligations of or obligations guaranteed as to
principal or interest by a State or any political subdivision thereof or any
agency or instrumentality of a State or any political subdivision thereof,
and such other securities and instruments as the Commission may by such
rules and regulations as it deems necessary or appropriate in the public interest
or for the protection of investors, either unconditionally or upon specified
terms and conditions or lor stated periods exempt from the operation of
any one or more of the provisions of this Act, which by their terms are inapph
cable to an ' exempted security' or to * exempted securities'"

Omit subsection (c) of section 3 in toto
Section 4 No change
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Section 5 Amend section 5 so as to read
" SEC 5 (a) Any exchange may be legistered as a national securities

exchange b^ filing with the Commission an application in such foim as the
Commission may prescribe, containing all lelevant information in regard to
the history, organization, membership, and the rules and regulations of such
exchange and a list of the securities in which dealings are permitted on such
exchange

"(b) Unless such application shall be withdrawn by such exchange, the
Commission shall within thuty days after the filing theieof or withm such
further period as may be agreed upon, either register such exchange as a
national securities exchange hereunder if the Commission shall be satisfied
that the rules and legulations ot such exchange are adequate to insure fair
dealing and to protect investors, or enter an order, after appropriate notice
and opportunity for hearing, denying such registration and stating the reasons
therefor Any older denying such registration may be reviewed as herein-
after piovided m section 22 hereof

"(c) Any national securities exchange may by appropriate notice to the
Commission withdraw its registration"

Amend section 6 so as to lead
" Six? 6 It shall be unlawful for any member of a national secunties ex-

change or for any bioker or dealer transacting a business in securities through
any such member, directly or indirectly, to extend or maintain ciedit to or for
any person in contravention of such lules as may be adopted from time to
tune by the Federal Reserve Board for the purpose of pi eventing the excessive
use of credit for speculation "

Amend section 7 so as to read.
" SEC. 7 It shall be unlawful foi any member of a national secunties ex-

change or ioi any brokei or dealer who transacts a business in securities
through the medium of any such member, directly or indirectly, to borrow any
money, the repayment of which is secured by the pledge or hypothecation of
any security (other than an exempted security) registeied on a national se
cunties exchange, in contravention of such rules and legulations as may be
adopted from time to time by the Federal Reserve Board for the purpose of
preventing the excessive use of credit for speculation "

Section 8 (a) (1) No change
Amend section 8 (a) (2) to read as follows
" (2) To enter ordeis by piearrangement with any othei peison or persons,

for the purchase and sale of any security at substantially the same time at
substantially the same price for the purpose of creating a false or misleading
appeal ance of the volume of trading in such security or of establishing price
quotations therefor which do not truly reflect the maiket value of such
security "

Amend section 8 (a) (3) to read as follows:
" (3) To effect, either alone or in conjunction with one or more other per-

sons, a series of transactions for the purchase and sale of any security, for
the purpose of creating a false or misleading appearance of the volume of
trading in such security or of establishing price quotations therefor which do
not truly reflect the market value of such security "

Amend section 8 (a) (4), (5), (6), and (7) to read as follows
"(4) To cuculate or disseminate, with intent to deceive, any false or mis-

leading information in regard to any security, for the purpose of inducing the
purchase or sale of such security "

"(5) To pay or causei to be paid, in connection with any attempt to pur-
chase or sell, at prices which do not truly reflect the market value, any security
in which the person making such payment or causing the same to be made is
directly or indirectly interested, any consideration to any person to circulate
or disseminate, as news or disinterested opinion, any information intended oi
likely to induce the purchase or sale of such security at such prices, or to
receive knowingly any consideration for such circulation or dissemination"

Amend section 8 (a) (8) to read as follows:
"(6) To engage in any series of transactions for the purchase and sale of

any security registered on a national securities exchange or any security not
so registered for the purpose of pegging, fixing, or stabilizing the price of such
security in contravention of such rules and regulations as the Commission may
prescribe as necessary or appropriate to prevent unfair practices "
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Section 8 (a) (9) . Amend last six lines to read as follows
" Or if a member, directly, or indirectly, to endorse or guaiantee in contra-
vention of any such rules or regulations the performance of any put, call,
straddle, option, or privilege in relation to any security registered on a national
securities exchange The teims "put", " call", "straddle", "option", or
" privilege " as used in this paragraph shall not include any wairant, right or
convertible security registered on a national securities exchange "

Amend section 8 (b) so as to read:
"(b) Any person who willfully violates any piovisions of subsection (a)

of this section and any person who knowingly participates in any such vio-
lation shall be liable to any person who shall purchase or sell any security,
the price of which was affected by such violation, and the person so injured
may sue in law or m equity in any court of competent jurisdiction to recover
the damages sustained as a result of such violation "

Section 8 (c) No change
Amend section 8 (d) to read as follows
"(d) No action shall be maintained to enforce any liability created under

this section unless brought withm 2 years after the violation upon which it
is based."

Omit subsection 8 (e)
Section 9. Omit entire section The substance of subsections (a) and (b)

will be included in section 16, formerly section 18
Amend section 10 to read as follows •
" SEC 9 (a) It shall be unlawful for an individual member of a national

securities exchange while on the trading premises of such exchange to act
as a dealer and broker in contravention of such rules and regulations as the
Commission may prescribe as necessary or appropriate in the public interest
or for the protection of investors

"(b) Subject to such rules and regulations as the Commission may prescribe
as necessary or appropriate in the public interest or for the protection of
investors to ensure compliance with the provisions of this subsection, the rules
of a national securities exchange may provide for the registration of members
with the privilege of acting as dealers, and any member so registered shall
have the privilege of acting as a dealer and as a bioker within the limitations
of this subsection It shall be unlawful foi a member without such privilege
to act as a broker and as a dealer or for a member with such privilege who
acts as a broker to act as a dealer to effect any transaction in a security by
use of any facility of a national securities exchange or otherwise, (1) if in
connection with any such transaction he directly or indirectly extends or main-
tains or arranges for the extension or maintenance of credit for a customer on
any security (other than, an exempted security)' which was a part of a new
issue offered to the public by him as a dealer or distributor within six months
prior to such transaction or (2) unless, if the transaction is with a customer,
he discloses to such customer in writing at or before the completion of the
transaction whether he is acting as broker for such customer or is acting as a
dealer for his own account or as broker for some other person"

Amend section 11 so as to read
" SEC 10 (a) It shall be unlawful for any person to effect any transaction

on a national securities exchange m any security, other than an exempted
security, unless a registration is effective as to such security in accordance
with the provisions of this Act} and the rules and regulations thereunder

(b) A security may be registered with a national securities exchange upon
application by the issuer, by filing with such exchange and with the Commis-
sion

(I) A listing application in such form as the exchange, with the approval
or upon the order of the Commission, may require as necessary or appropriate
for the protection of investors,

(II) Such/ information as to the issuer and affiliates as the exchange, with
the approval or upon the order of the Commission, may require as necessary
or appropriate for the protection of investors in respect of—

(1) The organization financial stiueture, nature, and operation of the
business,

(2) The terms, position, rights, and privileges ot the different classes of
securities outstanding;

(3) Terms on which securities have been oi are to be offered to the public,
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(4) The names of directors, principal .officers and underwriters and the
remuneration paid 01 to be paid underwriters m connection with the issuance
of the security to be registered and a statement of any contracts, other than
contracts oi employment, between directois or officers on the one hand and
the issuer or its affiliates on the other,

(5) A statement of the terms and provisions of all bonus and profit-sharing
plans and the aggregate amount of payments made thereunder during the
last three fiscal years of the issuer,

(6) Options in respect of securities existing or to be created,
(7) Balance sheets for the three preceding fiscal years or foi such portion

of that period as the issuer shall have been in existence, certified, if required
by the exchange or by order of the Commission, by independent public ac-
countants If the balance sheets for preceding fiscal years have not been
certified by independent public accountants, only the balance sheet for the
last preceding fiscal year shall be so certified;

(8) Profit and lossi statements for the three preceding fiscal years or for
such portion of that period as the issuer shall have been m existence, certified,
if required by the exchange or by order of the Commission, by independent
public accountants If the profit and loss statements for preceding fiscal years
have not been certified by independent public accountants, only the statement
for the last preceding fiscal year shall be so certified;

(9) Any further financial statements which the exchange, with the approval
or upon the order of the Commission, may deem necessary or appropriate for
the protection of investors.

(Ill) Copies of articles of incorporation, bylaws, trust indentures, or corre-
sponding documents, whatever the names, underwriting arrangements, and
other documents of the issuer and affiliates which the exchange, with the
approval or upon the order of the Commission, may require as necessary or
appropriate for the protection of investors

(c) If the exchange shall determine that any report or reports requiied
under subsection (b) are inapplicable to any specified issuer or class of issuers
or unnecessary for the protection of investors, it may require, in lieu thereof,
the submission of such reports, if any, as it may deem appropriate The ex-
change may receive and act upon listing applications, subject to the right of
the Commission to enter an order requiring such additional statement or in-
formation from the issuer as the Commissioner shall determine is necessary
or appropriate for the protection of investors

(d) If the exchange shall certify to the Commission that the security has
been approved for listing, the legislation shall become effective upon the filing
with the Commission of such certification The Commission may, however,
suspend dealing in such security or after appropriate notice and opportunity
for hearing, enter an order revoking the registration thereof if it shall deter-
mine that such secunty is not suitable for registration, or if the issuer shall
have failed to comply with the registration requirements of this Act Securities
representing an interest in registered securities or growing out of registered
securities may be listed by an exchange or admitted to dealing m advance of
registration upon request m writing from the issuer accompanied by assurance
that a listing application in form required by the exchange will be made within
a reasonable time

(e) Notwithstanding the foregoing provisions of this section, all securities
listed on a national securities exchange at the time the registration of such
exchange as a national securities exchange becomes effective shall be consid-
ered securities " registered on a national securities exchange " within the mean-
ing of all the sections of this Act, and all securities admitted to dealing on such
national securities exchange prior to April 1, 1934, shall be considered securities
'* registered on a national securities exchange " withm the meaning of all the
sections of this Act, other than sections 10 and 11 The Commission may, how-
ever, require any national securities exchange to suspend dealing in any such
security or securities, or may, after appropriate notice and opportunity for
hearing, enter an order requiring any national securities exchange to remove
the same from the list of securities listed or admitted to dealing thereon when-
ever it shall determine that such action is necessary or appropriate for the
protection of investors

"(f) The Commission is directed to make a study of trading in unlisted
securities upon exchanges and to report the results of its study and its recom-
mendations to Congress on or before January 3, 1935 If the Commission
deems such action necessary or appropriate for the protection of investors it
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may by rules and xegulations piescnbe the terms and conditions on which a
national securities exchange may admit to dealing unlisted securities. An
unlisted security admitted to dealing pursuant to any such rules and regula-
tions shall be consideied a security registered on a national securities ex-
change within the meaning of all the sections ot this Act, other than sections*
10 and 11

"(g) Any national securities exchange may, and upon the order of the
Commission shall, suspend dealing in or, after appropriate notice and oppor-
tunity for hearing, remove from the list of securities dealt in thereon, any
registered security 01 any securitiy admitted to dealing thereon "

Amend section 12 to read as follows
" SEC 11 (a) Any national securities exchange may requiie the issuer of

a security registered thereon to file with the exchange, in such form and detail
and at such times as may be pi escribed by such exchange, with the approval or
upon the ordei oi the Commission:

"(1) Such infoimation and documents as may be required to keep reasonably
current the information filed pursuant to section 10,

"(2) Such annual reports, certified if required by the exchange or the Com-
mission by independent public accountants, and such quarterly or other reports-
as may be necessary or appropriate for the piotection of investors, and

"(3) Such separate and/or consolidated balance sheets or income accounts
as shall be necessary to truly reflect the financial condition of the issuer

"(b) The methods to be followed in the preparation of accounts and financial
statements to be filed pursuant to this section and sec 11 in the appraisal or
valuation of assets and liabilities, in the determination of depreciation and
depletion, in the differentiation of recurring and nonrecurring income, and in
the differentiation of investment and operating income shall be in accordance
with any punciples of accounting which are generally accepted as proper by
the accounting profession at the time of the preparation of such accounts or
financial statements, and each issuer shall adopt and make binding upon its
officers and employees the accounting and reporting methods to be employed by
it in the preparation of its accounts and financial statements If any change
is made in such methods the first accounts presented thereafter shall contain
a statement of the nature of such change

"(c) If the issuer of any security registered on a national securities exchange
fails to file information, documents, or reports as required by this section such
exchange may, and upon the order of the Commission shall, after notice and
opportunity for hearing, remove the securities of such issuer from the list of
securities admitted to dealing on such exchange "

SEC 13 This section should be omitted It has no proper place in a
stock exchange regulatory bill However, if it is decided that some provision
with regard to the solicitation of proxies is necessary, we believe the section
should be amended so as to read •

" SEC 12 (a) It shall be unlawful for any person, by the use of the mails
or by any means or instrumentality of interstate commerce or of any facility
of an;y national securities exchange or otherwise to solicit or to permit the
use of his name to solicit any proxy or consent or authorization in respect of
any security (other than an exempted security) registered on any national
securities exchange in contravention of such rules and regulations as the
Commission may adopt for the protection of investors

"(b) It shall be unlawful for any member of a national securities exchange
or any broker or dealer who transacts a business in securities through the
medium of any such member to give a proxy, consent, or authorization in respect
of any security registered on a national securities exchange and carried for
the account of a customer in contravention of such rules and regulations a»
the Commission may adopt for the protection of investors.'1

Section 14 We believe this section will, as a practical matter, be unen-
forceable In any event, it should be restricted so as not to applv to comiper-
cial paper, or to bankers* acceptances, or commercial bills, although of a longer
maturity than nine months, and other similar obligations incident to commeicial
or industrial activities, all of which are included m the very sweeping defini-
tion of the term "security", contained in section 3 (11) The number should
be changed to section 13

Section 15 • Subject to reservations contained in comment below No change
except to amend section number to read " SEC 14 " and to add the following •

"(d) The provisions of this section shall not apply to foreign or domestic
arbitrage transactions unless made in contravention of such rules amd regula-
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tions as the Commission may adopt m oidei to cany out the purposes of this
section."

Section 16. Omit entue section
The substance of this section will be included in section 16 foimerly section

18
Amend section 17 so as to read •
" SBO 15 (a) Any person, including any directoi, officer, accountant, or other

expert, who, with intent to deceive, shall make or be responsible for the making
of any statement in any application, report, or document filed puisuant to this
Act or any rule or regulation thereunder, which statement is false or misleading
in respect of any material fact, shall be liable to any person (not knowing that
such statement was false or misleading) who shall have suffered loss by reason
ot having purchased or sold a security in reliance on such statement and the
peison so injured may sue in law or in equity in any couit of competent juris-
diction for the damages caused by such false or misleading statement

"(b) (No change.)
"(c) No action shall be maintained to enforce any liability cieated under

this section unless brought within two yeais aftei the violation upon which it
is based "

Section 18 Subsections (1), (2), (3), and (4) no change, except to renumbei
section as " SEC 16 "

Amend subsection (5) to lead as follows
"(5) If aftei appropriate request in wntmg to a national securities ex-

change that such exchange effect on its own behalf specified changes m its
rules and practices, and alter appropriate notice and opportunity for hearing,
the Commission deteimmc that such exchange has not made the changes
so lequested, to require such exchange to adopt and enforce such mles and
regulations as are necessaiy for the protection of mvestois oi for the msuimg
of fair dealing in securities tiaded in upon such exchange, and to this end
the Commission maj lequne any national securities exchange to adopt rules
and regulations with respect to:

"(a) Market letters, adveitismg, or other publicity and the solicitation of
business by its members oi their employees,

"(&) Pools, syndicates, and joint accounts foimed tor the puipose of stabi-
lizing or otherwise influencing the maiket puce of any secunty registered on
a national securities exchange, and also with lespect to options, puts, calls,
straddles, oi other similar privileges,

"(c?) The amount and nature of the capital employed in his business by a
member of such national securities exchange carrying margin accounts and the
ratio which must be maintained of such capital to the liabilities of such
member,

"(d) The short sale of any security upon such national securities exchange,
"(e) The acceptance and execution ot stop-loss orders by members of such

national securities exchange,
"(f) The hypothecation ot securities earned for the account of any customer

by a member of such national securities exchange or the lending of such
securities without the written consent of such customer oi the use of such
securities foi delivery on any contract m which such member is, directly or
indirectly mteiested,

"(g) The fixing of a fair settlement puce in respect of any contracts in
any security registered on such national secunties exchange which has been
cornered or of which a.«\ peison or peisons have acquired such a control that
such security cannot be obtained for delivery on existing contracts except at
prices or on teims aibitiarcly dictated by such person or persons,

"(ft) The books and records to be maintained by members of such national
securities exchange and ihe leports to be filed by the members of such exchange
and the duty of such members to peimit the officers or representatives of such
national secunties exchange and ot the Commission to examine such books
and records "

Section 19 Subject to the leservation contained in comment below No
change except to amend section number to read section 17

Section 20 No change except to amend section number to read section 18
Section 21 No change except to amend section number to read section 19
Section 22 No change except to amend section number to read section 20
Section 23 Subject to the reservation contained in comment below No

change except to amend section number to read section 21
Section 24 Amend section number and first two sentences of (a) as follows:
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SEO 22 (a) Any person aggrieved by an ordei issued by the Commission
in a proceeding under this Act to which such person is a party and any peison
aggrieved by any rules or regulations of general application made effective as
pi escribed in section 20 may obtain a review of such order oi of such rules
and regulations in the Circuit Couit of Appeals of the United States, within
any circuit in which such person resides or has his principal place of business,
or in the Couit of Appeals of the Distuct of Columbia, by filing in such court,
within sixty days after the entry ot such order, a written petition praying
that such oicjer or such rules and regulations of the Commission may be
modified or set aside in whole or in part A copy of such petition shall be
forthwith served upon the Commission and thereupon the Commission shall
eeitify and file in the court a transcript of the recoid upon which such oidei
was entered or such rules and regulations were adopted "

Section 25 Amend to lead as follows
" SEC 23 Any person who with intent to deceive makes anv false or mis-

leading statement as to a material fact in any application, leport, or document
lequired to be filed under this act, or any rule or regulation adopted by the
Commission theieunder, and any person, including a director, officer, or ac-
countant, who willfully and knowingly is responsible for the making of anv
such statement, and any person who willfully violates any provision of section
8 (a), subsections (1) to (5), inclusive, shall upon conviction be fined not more
than $ , or imprisoned not more than years, or both, except that
when such person is an exchange a fine not exceeding $— may be imposed "

The penalties provided by the bill are manifestly excessive and should be
made more reasonable

Section 26, section 27, section 28, and section 29 No change except to amend
section numbers to read, respectively, section 24, section 25, section 26, and
section 27

Section 30 Omit section entirely
Section 31 No change except to amend section number to read " SEC 28''
Section 32 • Amend section number to read section 29 No other amendment

is suggested although we believe that the commission or authority charged with
the regulation of stock exchanges should be a separate body having no other
function and composed at least in part of persons who are thoroughly familiar
with ,the operation of stock exchanges and the security business

Section 33 No change except to amend section number to read section 30
Section 34* Amend section number to read section 31 The effective dates

proposed by the act should be extended This is essential unless the amend-
ments we propose in regard to sections 11 and 12 are adopted It will be prac-
tically impossible for the nearly 900 corporations listed on the New Yoik Stock
Exchange to prepare and file registration statements prior to August 1, 1934

A number of sections deal with subjects which do not directly affect the woik
of stock exchanges We have refrained from making any comment on such
sections, but this fact must not be considered as indicating approval by stock
exchanges of the substance of these sections This is particularly true of sec-
tion 15, insofar as it deals with the habilty of principal stockholders, of section
19, which deals with the liability of controlling persons, and of section 23, which
deals with the public character of information The first two of these sections
will impose liability upon persons merely because they are the owners of prop-
erty and will almost certainly interfere with the free flow of capital into indus-
try. The last will require corporations whose securities are dealt in on ex-
changes to disclose highly confidential information which will be of value only
to competitors both foreign and domestic

ADDENDUM

The following is an addendum suggested to the pioposed amendments by
counsel for the San Francisco exchanges which is designed to make provision
for banks which are members of exchanges The suggested addendum meets
with the approval of all exchanges*

Add to paragraph 3 (a) 3 at beginning, "subject to paragraph 7"
Amend section 3 (a) (7) to read
"(7) The term * broker' or ' dealer' shall not include a bank, except as1 heie-

mafter set forth, or any person insofar as he buys or sells securities for bis
own account and not as a part of a regular business; the term * member' shall
include a bank member of a national securities exchange, but only to the extent
that it shall act a<* broker or dealer "
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(The following is a telegram received by the chairman and sub-
mitted for the record:)

NEW YORK, N Y, March 28, 1934.
Hon DUNCAN U FLETCHER,

Chaiiman Senate Committee on Banking and Currency,
Senate Office Building, Washington, D C:

The new bill for the regulation of stock exchanges, introduced by Mr, Bay-
bum (HR 8720) on March 19 is a substantial improvement over the original
bill (HR 7852)

The investment house gioup, of which the undersigned is chairman, being
concerned primarily with the maintenance of the existing broker-dealer or-
ganization has directed its efforts mainly toward improving the broker-dealer
provisions of the proposed stock-exchange legislation The original bill, by its
drastic segregation clauses would have largely destroyed the long-established
broker-dealer organization in the United States The new bill permits the con-
Imuation of this organization, and its provisions, relating to the broker-dealer,
with some changes in phraseology designed primarily to claufy what seems to
be their intent, would be satisfactory to this group

The amendment of section 10, suggested by Mr Richard Whitney on March
22, insofar as it relates to the broker-dealer, with some adjustment of phrase-
ology, would also be satisfactory This group has not concerned itself with
section 10 as it relates to floor traders, specialists, and odd-lot dealers

It seems to us unwise to make rigid margin requirements and certain other
matters by statute, except to such extent as may be necessary to remedy exist-
ing evils which are to be prohibited by law

The margin requirements ot the new bill while apparently bettei and more
elastic than in the original bill have elements of inflexibility which are un-
avoidable if the margin requirements are to be embedded in statutory law.
Furthermore, it is feared that these complicated requirements will prove im-
practicable in operation

We are, theiefore, m accord with the viewpoint of Mr Whitney's statement
oi March 22 that margin requirements would be more wisely left to the Federal
Reserve Board This course would piovide the requisite flexibility and would
insure that this margin problem, which is of great importance to our national
economy and to the recovery program, would be dealt with by governmental
authority in harmony with the broad banking and monetary policies of the
country and without the embarrassment of the rigidity and inflexibility inher-
ent in the fixation of margins by statute

Certain of the provisions of the new bill, very unwisely it seems to us, become
effective on July 1 or August 1, 1934 This has an important bearing on sec-
tion 14, which throws the whole over-the-counter market into the control of
the Federal Trade Commission. The Commission may feel compelled to estab-
lish rules for the regulation of this large and important market for a huge
mass of outstanding securities by August 1 of this year. It will be impossible
propei ly to prepare these rules within so short a space of time The uncer-
tainty as to what regulation may be established makes for unsatisfactory market
conditions which would largely deprive holders of unlisted securities of their
market, for people will not readily buy unlisted securities when the future
market for these securities is clouded with uncertainty This uncertainty
will in itselt tend to occasion the liquidation of unlisted securities while a
free over-the-counter market still exists It would seem wiser to postpone
legislation as to the over-the-counter market until regulation can be considered
in the light of operation under the new investment banking code which is
about to be put into effect

Trowbridge Callaway, chairman of investment-house group consist-
ing of the following • Chas D. Barney & Co, Callaway, Fish &
Co Cassatt & Co, Clarke, Dodge & Co., Field, Glore & Co.,
Hallgarten & Co, Hemphill, Noyes & Co., A Iselin & Co, Kid-
der, Peabody & Co, Ladenburg Thalmann & Co, Laurence M.
Marks & Co, G M P Murphy & Co, Riter &Co,L F Roths-
child & Co, Edward B Smith & Co, Speneer, Trask & Co,
Tucker, Anthony & Co, White, Weld & Co.
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