
STOCK EXCHANGE PRACTICES

MONDAY, MARCH 5, 1934

UNITED STATES SENATE,
COMMITTEE .ON BANKING AND CURRENCY,

Washington, D.C.
The committee met at 10:30 a.m., pursuant to adjournment on

Friday, March 2, 1934, in room 301 of the Senate Office Building,
Senator Duncan U. Fletcher presiding.

Present: Senators Fletcher (chairman), Bulkley, Costigan, Byrnes,
McAdoo, Adams, Carey, and Kean.

Present also: Ferdinand Pecora, counsel to the committee; Julius
Silver and David Saperstein, associate counsel to the committee; and
Frank J. Meehan, chief statistician to the committee; also Roland L.
Redmond, counsel to the New York Stock Exchange.

Senator ADAMS (presiding). The chairman has been detained a
few minutes and has asked me to preside until he comes. The com-
mittee will please come to order.

I understand it was agreed that Mr. Shaughnessy would be heard
first this morning. You may come forward, Mr. Shaughnessy.

STATEMENT OF FRANK C. SHAUGHNESSY, PRESIDENT OF THE
SAN FRANCISCO STOCK EXCHANGE, SAN FRANCISCO, CALIF.

Senator ADAMS (presiding). Mr. Shaughnessy, I understand that
you have a statement you wish to make to the committee.

Mr. SHAUGHNESSY. Yes, sir.
Senator ADAMS. YOU may proceed.
Mr. SHAUGHNESSY. My name is Frank C. Shaughnessy, and I

appear before this committee as the president of the San Francisco
Stock Exchange to express its disapproval and to voice its objection
to the proposed National Securities Exchange Act of 1934, S. 2693.

I do not appear before this committee solely to criticize the bilL
I should prefer that the committee consider my appearance as a
respectful effort to be helpful to the committee m understanding the
problems of the Pacific coast stock exchanges and particularly the
San Francisco Stock Exchange.

We believe that the gentlemen sponsoring the proposed legislation
are serious and high-minded men who are sincere in their desire to
change and rectify certain conditions and situations which they
think are bad. There is no doubt that pool manipulations, ques-
tionable proxy practices, and certain activities of corporation offi-
cials, should be corrected. The general intent of the bill is good,
and with its main purpose very few will disagree. However, I
am of the opinion that the bill in its present form is not good.
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I believe that almost everyone is willing to agree that genuine
regulatory legislation, based upon the general public good, is a de-
sired or desirable thing. You have had many reasons and many
arguments presented to you as to why the proposed legislation is
unsound, so it would be needless repetition upon my part to point
out to you specific hardships. The other opponents of the bill have
thoroughly reviewed it and stated their objections.

The objection .of the San Francisco Stock Exchange does not go
to parts of the bill alone but it objects to the bill m its entirety.
We stand for regulation that will help to give the public sound and
honest markets and to that end we are anxious and willing to do
everything possible. So, we believe that the ultimate effect of the
bill, if enacted in its present form, will not be regulation but will
be destruction of the stock exchanges. We think that before a new
bill is drafted or any plan for the regulation of the stock exchanges
is evolved, that a conference of the various stock exchange heads
of the country be held. Surely it is not too much to ask that the
people most directly, perhaps most vitally, concerned be given an
opportunity to express their opinions and to present their points of
view. We believe that such a conference should be called, perhaps
under the direction of a congressional committee. We stand abso-
lutely upon the ground that the stock-exchange business is sound
and legitimate, and that the vast majority of the members of the
exchanges subscribe and adhere to a code that is not exceeded by
any other business or profession in the country.

Shocking scandals have been disclosed about certain activities on
the New York Stock Exchange, but it should be borne in mind that
these particular transactions represent a very small percentage of
the vast amount of its legitimate transactions. Many evils which
by implication are ascribed to stock exchanges are entirely inde-
pendent of market manipulation, and I shall quote you a particular
instance.

The stock of the Southern Pacific Co. sold for many years around
$100 per share, and at the height of the boom at much higher
figures. Now, there was a very good reason for the price of $100
or more, for at that time the stock was paying a dividend of $6 a
share and earning considerably in excess of that amount. At the
very depths of the depression Southern Pacific sold around $7 a
share and there was an equally good reason for this low price, be-
cause at that time the company was neither earning nor paying divi-
dends and had accepted aid to take care of immediate obligations.
Surely by no stretch of the imagination can the rise and fall of this
particular stock be ascribed to stock-exchange manipulation.

Another present or immediate example: On the San Francisco
Stock Exchange the Natomas Co. shares are listed. About 1 year
ago this stock was quoted considerably under $20 per share. On
Saturday, March 3,1934, that is last Saturday, it was quoted at about
$88 per share. The reason for this spread is obvious. The Natomas,
a land and dredging company—a gold producer—is now showing
big earnings and paying dividends, and independently of market ma-
nipulation a price higher than that which prevailed 1 year ago is
justified.
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I might add, gentlemen of the committee, that if we should get a
reduction in the gold price we will probably have a corresponding
drop in the price of Natomas Co. shares.

The San Francisco Stock Exchange is modeled upon the general
plan of the New York Stock Exchange, and our situation is, in a
way, a reflection of that institution—and in certain stocks we are
competitors of the New York Stock Exchange.

Mr. Eugene E. Thompson, president of the Associated Stock Ex-
changes, is submitting a brief upon the part of his particular group,
and his brief quite generally covers all of the objections to the bill.
Therefore, I shall not presume to needlessly take up your time.
Nevertheless, there are certain provisions of the proposed bill that
particularly affect the San Francisco Stock Exchange, and I call
them to the attention of this committee with the hope that earnest
consideration will be given to them.

The specific objections of the San Francisco Stock Exchange are:
1. The provision of section 10 that no member of a national securi-

ties exchange shall act as a dealer in, or underwriter of, securities
will be of very far-reaching consequences in San Francisco.

(a) I t will mean the elimination, as members of the exchange and
as brokers, of banks, which are dealers within the definition of sub-
division 5 of section 3, in that they necessarily engage in the business
of buying and selling securities for their own accounts.

(&) I t likewise means the elimination as brokers and members of
the exchange of associate members which invest for their own
account.

(c) By reason of the somewhat restricted San Francisco market
many brokerage firms are necessarily obligated to deal in securities
of companies listed on the exchange in the interest of maintaining a
fair market. By reason likewise of the limited market, manj
brokerage firms have engaged to a limited extent in the dealer busi-
ness, particularly in bonds. Section 10 threatens to put many such
brokerage firms out of business.

2. Section 6 (a) and section 6 (&), in limiting loans of members
to registered securities and in limiting the amount which inay be
loaned thereon, will have disastrous consequences through the mem-
bership in the local exchanges of most of the San Francisco banks.
Thus, if a bank member remained a member of the exchange, it could
not loan to a customer on any unregistered security. The credit of
small industries would be very materially affected by this provision.
Furthermore, such bank could not loan on registered securities in
excess of the loan limitation imposed by section 6 (&), even if the
security were owned for 30 days prior to the loan, witnin the pro-
visions of section 6 (<?). Unless the act is amended in substantially
the manner suggested by us, the bank members will probably be
forced to withdraw from the exchange.

3. The provision of section 7 (a), which require that a member of
a national securities exchange borrow only from a member bank of
the Federal Reserve System, works a peculiar hardship upon San
Francisco brokerage firms, which purchase for customers through
New York Stock Exchange members, securities listed on the New
York Exchange. In the usual instance the San Francisco broker
maintains his account with the New York brokerage firm with a
debit balance. Section 7 (a) would prohibit this and require the
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San Francisco broker to take up the transaction through available
moneys borrowed from a Federal Reserve member bank.

4. The provisions against short selling by any director, officer,
or owner of securities, owning more than 5 percent of any class
of stock of any issuer, within section 15, subdivision (b), subsection
2, needs amendment to permit of actual and legitimate sales of se-
curities by such persons, in that it is physically impossible in many
instances to make delivery of the securities in New York or in San
Francisco within 5 days from the date of sale. There is business
that comes to the San Francisco Stock Exchange from the Philip-
pines, Hawaii, and various centers on the Pacific coast. My amend-
ment the alternative for delivery should be the deposit in the United
States mail or in some other channel of transportation.

5. The provisions of the bill which make loans against unregis-
tered securities almost impossible of accomplishment—viz, through
the operation of section 6—and make transactions with such se-
curities almost equally difficult—viz, through the provisions of sec-
tions 11 and 14—operate to the particular disadvantage of the
smaller concerns on the Pacific coast and elsewhere throughout the
country. In addition to possibly not desiring to register their se-
curities, many companies probably could not afford the cost of reg-
istration and maintenance thereof, because of the fees, auditing and
accounting expenses.

6. The provisions of the act with respect to registration of securi-
ties, sections 11 and 12, work to the particular disadvantage of many
of the smaller companies whose securities are listed on the San Fran-
cisco Exchange. The added burden of fees, expenses of auditing,
and accounting, may prove prohibitive to such companies. At the
same time they will be confronted with the alternative of withdraw-
ing their securities from registration and thus lessening the ability of
their stockholders to obtain loans on their securities and maintain a
fair market in the security.

The history of the San Francisco Stock Exchange is excellent. In
its whole record of 52 years there have been 8 failures, and only 6 of
them have meant loss to the public.

If this bill should pass in its present form, the existence of the
exchange certainly would be threatened, because, of the 106 securi-
ties listed, 100 represent companies with less than 500,000 shares of
issued stock. Many of these companies will not face the expense of
going to New York for listing and many could not afford the expense
of quarterly reports for independent audits. They would, therefore,
be forced to withdraw their securities from even the local exchange.
As a result, the investor would be denied a market for most securities,
except those which could afford the requirements of the New York
Exchange, in the event that the San Francisco Stock Exchange
should be forced out of business.

The most serious consequences, from the standpoint of the public,
are that markets for nearly all securities will be impaired. By pre-
venting the patricipation of many small investors through limita-
tion of odd-lot transactions, not only does the bill discriminate in
favoi of the large investors but it largely destroys this tremendous
source of new capital. For years the San Francisco Stock Exchange
has been a means of attracting capital into enterprises which have
developed the oil, mining, timber, and agricultural resources of the

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



STOCK EXCHANGE PRACTICES 6837

coast and supplied most of the shipping, banking, and utility serv-
ices of this region. Without the market facilities of this exchange,
the expansion of practically all of these enterprises will be severely
checked. They will be able to appeal to only a small number of
capitalists instead of to the thousands of small western investors.

The bill presents tremendous administrative difficulties in regard
to the effective functioning of the Federal Trade Commission.

As stated before, the objection of the San Francisco Stock Ex-
change is not to the specific provisions of the proposed bill alone,
but it objects to it in its entirety, for the reason that we believe
the proposed legislation is not regulatory but that its ultimate effect
will be strangulation.

The board of governors of the San Francisco Stock Exchange
has instructed me to respectfully state to this committee that it
whole-heartedly approves and endorses the spirit of the plan sub-
mitted by Mr. Richard Whitney, president of the New York Stock
Exchange, as a genuine, sincere, and honest attempt to properly
regulate stock exchanges.

However, we firmly believe and strongly urge that in order to have
a thorough and complete understanding of the many questions in-
volved in the stock-exchange situation, a conference of the various
exchanges be called under proper governmental sponsorship to the
end that a just solution may be conceived.

And if you will be indulgent for just another few minutes, I
should like to make a supplemental statement:

Assuming that the bill cannot be defeated in its entirety, the
following amendments are offered as necessary amendments to the
act. They are presented primarily in the interest of the San Fran-
cisco Stock Exchange and its members and member firms, including
bank and associate members. They are offered likewise as the
amendments most reasonably likely of adoption in that the general
purpose of the bill will in no way be affected by their adoption; on
the contrary, the bill would become more workable.

The definition of " dealer" in subdivision 5 of section 3 should
be amended in substantially one or the other of the following ways:
At the end of the definition, page 5, line 15, add:
except for the purpose of his own investment

or
for the purpose of resale or repurchase to or from his customers or clients.

The foregoing amendment is essential to take care of the situation
where an individual member—or a bank or associate member—buys
securities for his own investment or without the purpose of resale or
repurchase to or from the public.

Section 10, in which the, provision most objectionable to investment
firms and bank members appears, should be amended in one or the
other of the following ways: At the end of the first sentence, page
21, line 14, add:
, unless in each transaction involving any security in which such member or
person has acted as dealer or underwriter, the purchaser or seller thereof is
advised of such fact.

or, before the beginning of the first sentence, page 21, line 9, add:
Except as prescribed by the rules and regulations of the Commission, * * •
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This latter alternative is less desirable. Of course, the elimination
of the restriction altogether is the most desirable.

This amendment is intended to take care of odd-lot dealers, spe-
cialists who may be compelled to take a position in the interest of
a fair market, and San Francisco firms which engage in a legitimate
dealer business. The provision either for full disclosure or for reg-
ulation by the Commission would serve the full purpose of the
statute in the separation of dealers, underwriters, and brokers. The
main objection to the second alternative is that, until the Commission
prescribes its rules and regulations, the future operations of the
firms and members involved will be fraught with uncertainty.

Section 6 (a) should be amended by the insertion on page 12, line
2, after the word " exchange ", of the following:
(except if the exchange member is a member bank of the Federal Reserve
System).

Section 6 (b) should be amended by the insertion on page 12, line
10, after the word " exchange ", of the following:
(except if the exchange member is a member bank of the Federal Reserve
System).

Section 7 (a) should be amended as follows: On page 14, line 2,
after the word " than ", insert the following:
a Federal Reserve bank or

These three amendments are intended to take care of bank mem-
bers of the San Francisco Stock Exchange. The second of these
three amendments is particularly to permit banks to make loans
provided for by section 6 (c). Under the present working, a bank
member would be prohibited by section 6 (b) from doing this.

Section 7 (a) should be further amended, as follows: At the end
of line 3, page 14, strike out the semicolon and insert:
, or a member of a national securities exchange.

This amendment is to provide for orders placed by a San Francisco
broker with a New York Stock Exchange firm, permitting such San
Francisco broker to carry an account with the New York firm.

Section 7 (b) should be amended in line 8, on page 14, by the
change of the figures " 1,000 " to " '2,000."

This amendment is consistent with the permissive loan limits as
of the present time and the adoption thereof will not adversely affect
the purpose of the act in view of the power of the Commission to
further reduce this borrowing limit.

Section 8 (a) (9) should be amended at page 18, line 21, by the
insertion at the end of the section of:
Nothing herein contained shall be deemed to affect ordinary purchase and sale
transactions in legally issued warrants or rights to subscribe, or in securities
carrying warrants, rights of conversion, or other privileges.

This amendment is offered to preclude the present language of the
act from so operating as to forbid transactions in rights, warrants,
and bonds carrying conversion and other privileges. The amended
section will still prohibit the dealing in puts, calls, straddles, and
similar options.

Section 10 should be amended on page 21, line 20, by the insertion
of the words " or market" after the word " price " and before the
word "orders."Digitized for FRASER 
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This amendment permits specialists to carry on their normal func-
tion without an unnecessary handicap.

Section 11 (a) should be amended on page 22, line 7, by the addi-
tion at the end of the section of the following:
Nothing herein shall be deemed to forbid ordinary transactions for the pur-
chase and sale of rights to subscribe for securities or of securities to be
issued, where registration is effective as to such rights to subscribe or securi-
ties to be issued.

This permits the dealing in rights and of stock on a " when is-
stied " basis. These dealings are necessary in the interest of financ-
ing, and the purpose of the act is served by requiring, as set forth
in the amendment, that registration be effective as to such rights or
" when issued " stock.

Section 13 (a) should be amended in either of the two following
manners:

By the insertion, page 26, line 23, after the word " included ", of
", in whole or in part if the Commission so requires," or by the addi-
tion at the end of the section, page 27, line 6, of the following:

Nothing herein contained shall be deemed to apply to the solicitation of
proxies for any regular or annual meeting of the stockholders at which only
routine and usual business is to be transacted

This amendment is necessary to avoid the absurd situation of
requiring a corporation to send to each stockholder whose proxy is
solicited for the purposes of a regular or annual meeting, a great
mass of data, including a list of all stockholders, which in the case
of American Telephone & Telegraph Co. would be over 700,000
persons.

Section 15 (a) (2) should be amended by the addition on page 29,
line 21, at the end of the subdivision, of the words:
or forwarded within said time for delivery in the mails or other usual channels
of transportation

The foregoing amendment is to take care of short sales in San
Francisco where delivery cannot be made in New York within the
period of 5 days.

In addition to the amendments previously suggested by the writer
in the interest particularly of the San Francisco Stocfe Exchange
and its members and member firms, including bank and associate
members, the following additional amendments to the National
Securities Act of 1934 are suggested:

Subdivision 10 of section 3, containing the definition of " secur-
ity " should be amended by striking out the words:
any direct obligation guaranteed as to principal or interest by the United States.
appearing in lines 8 and 9 on page 7 and by the addition of the
words:
any security l&sued, or guaianteed as to pimcipal or interest, by the United
States or any Territory thereof or by the District of Columbia or by any
State of the United States, or by an> political subdivision or municipality of
a State or Territory or by any public instrumentality of or in States or Terri-
tories exercising essential governmental control, or by any corporation created
and controlled or supervised by and acting as an instrumentality of the gov-
ernment of the United States pursuant to authority granted by the Congress
of the United States; or any security issued by or representing an interest in
or a direct obligation of a Federal Reserve Bank
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This definition is largely an adaptation of subdivision 2 of Section
3 of the Securities Act o± 1933 except that we have not included in
the securities excluded those of any national or state bank. The reason
for the amendment is quite apparent in that (1) a market must be
created for these securities; (2) the securities are considered as prime
collateral and should not be in the class of unregistered securities or
in the class of securities upon which 60% margin is required, and
(3) the whole tenor of the act would be to preclude registration of
any of these securities inasmuch as the states, municipalities, politi-
cal subdivision, etc. could not comply with the provisions of Sec-
tions 11 and 12 of the Act with respect to registration. An examina-
tion of the requirements of registration as set forth in these Sec-
tions immediately discloses that the enumerated securities could not
be registered.

Section 6 (a) should be amended by the addition at the end
thereof, page 12 line 8, of the following:
, except as prescribed by the rules and regulations of the Commission

This amendment eliminates the present proposed absolute prohibi-
tion against loans being made on unregistered securities and would
permit loans thereon by a member, but only subject to the rules of
the Commission.

Subdivision 6 (d) should be amended by striking out from lines
16 and 17 on page 13, the following:
the time within which initial and subsequent payments shall be made by the
customer,

Under the provision as now written the Commission must prescribe
by rules and regulations the time when the first payment and all
subsequent payments must be made by a customer in the purchase of
securities. This is an unnecessary regulation in view of the loan
restrictions of the Act, even as amended, and the Commission's power
to regulate the loans. If those words were to remain in the Act it
is possible that they would automatically exclude any purchase and
sale of securities except for investment.

Section 8, subdivision (5) should be amended by striking out the
words commencing with " and does not prove " page 17 line 1 and
ending with the words " false or misleading;" page 17 line 3, and
inserting in lieu thereof
and if such person knows, or m the exercise of reasonable care should know,
at the time of circulating or disseminating such information, that the same is
false or misleading;

This amendment is in accord with normal rules of law that the
burden of proving neglect or intentional misrepresentation should
rest upon the party claiming such misrepresentation. In view of
the normal tendencies of juries to be liberal in support of the con-
tentions of individuals against brokerage firms, corporations, etc. the
present rule as to the burden of proof should be continued as it is
more than ample protection for the injured party. Shifting of the
burden to the party charged with the misrepresentation is contrary to
the principle of American jurisprudence that guilt is never to be
presumed and is encouragement for groundless and concocted
litigation.
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Section 11 (c) should be amended by striking out all of para-
graph (II) commencing on page 23, line 17 and ending on page 24,
line 23 and inserting in lieu thereof:

(IT) Such information as to the issuer and affiliates as in the opinion of
the Commission is necessary for the proper protection of the public and of
investors iu the securities, of the issuer

The advisability of this amendment lies in permitting the Com-
mission to prescribe its requirements as to the information to be sub-
mitted instead of providing positively in the statute as to the
information, much of which will, in certain corporations, be both
unnecessary and burdensome. The amendment provides for greater
flexibility and still gives to the investing public, through the Com-
mission's regulations, the protection which the Act intends.

Section 12 (a), subdivision (2), should be amended by striking,
on page 25 line 21, the words " and quarterly ", and further amended
by striking out entirely subdivision (3) lines 24 and 25, thereafter
changing the numbering of subdivision (4) line 1, page 26, to sub-
division (3). These changes are intended to eliminate certain of
the most burdensome and unnecessary requirements placed upon cor-
porations with registered securities.

Section 15 (b) subdivision (3) should be amended on page 30 by
changing the word " unless " in line 5 to " if " and striking the word
" n o " in line 6. This again relates to the burden of proof the
argument with respect to which has been set forth in connection
with the amendment to Section 8 (a) (5).

Amend Section 16 by ending the sentence with the word " appro-
priate ", line 11, page 31, and striking out the balance of the sentence
commencing with " and the cost ", in line 11, and ending with " per-
son examined "—line 14, page 31. Placing of the burden for expen-
sive and cumbersome, and possibly unnecessary, investigation upon
the party investigated is contrary to the principles of democratic
government and of Anglo-American jurisprudence. The burden of
payment for investigation, etc. should only rest upon the party in-
vestigated if found guilty of violations of the provisions of the
statute. The heavy penalties elsewhere imposed in the statute would
appear sufficient to take care of this liability.

Section 17 should be amended by ending the sentence with the
words " such statement", line 18 page 32 and striking commencing
with " unless the person ", line 8 page 32, to and including " false
or misleading", line 11, page 32, and inserting on line 2 page 32,
after the word " investor " and before the word " shall" the fol-
lowing :
and which statement is, or in the exercise of reasonable care should be, known
to the person making or responsible for it as false or misleading

This again shifts the burden of proof back to where it belongs
under recognized principles of law. The argument for this change
has been set forth more at length with respect to the amendment to
Section 8 (a) (5).

Senator ABAMB. Mr. Shaughnessy, am I correct in assuming that
the evils which seem to have been disclosed in reference to the New
York Stock Exchange do not exist in the case of the San Francisco
Stock Exchange?
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Mr. SHAUGHNESSY. Well, that is rather a broad question, but from
my own experience and from my own knowledge, and you will un-
derstand that I am restricting my answer to my own knowledge,
those evils do not particularly exist in the case of the San Francisco
Stock Exchange, although I have been told that, perhaps, some evils
exist out there also. But I do not know that of my own personal
knowledge.

JSenator ADAMS. I think Senator McAdoo will certify that there
are no evils on the San, Francisco Stock Exchange.

Mr. SHATJGHNESSY. Oh, no. There are evils there, no doubt.
Senator MOADOO. Mr. Chairman, I would like to suggest that the

proposed amendments be made a part of our record.
Senator ADAMS. That will be done.
Mr. SHAUGHNESSY. Might I add one more thing to my statement?
Senator ADAMS. Certainly.
Mr. SHAUGHNESSY. The other day when Mr. Dean Witter, of the

firm of Dean Witter & Co., was before you gentlemen, there were
certain questions propounded to him about margin requirements.
I fear that you gentlemen got a wrong impression from what he
said, the impression that we have no set margin requirements in the
case of the San Francisco Stock Exchange. If so, that was not
a proper answer. We have a definite rule about margins, but it is a
flexible rule, and it is within the discretion of the proper committee.
For the last several years it has been around 30 percent. But after
Mr. Witter testified here on Friday I telephoned to San Francisco
and found out that at the present time the average of margins on
accounts on the San Francisco Stock Exchange is about 50 percent.
This is above the minimum set by the exchange; in fact, some ac-
counts are margined below 50 percent, and some above that amount.

Senator MCADOO. That is, on the general average ?
Mr. SHAUGHNESSY. Yes, sir; as a general average.
Mr. PECORA. Fifty percent of the debit balance, do you mean?
Mr. SHAUGHNESSY. Yes, sir.
Senator ADAMS. In your statement I noticed you stated that you

think the stock exchanges ought to be heard in regard to the bill.
I t occurs to me that that is just what this committee is doing now,
giving stock exchanges full opportunity to be heard.

Mr. SHAUGHNESSY. But you did not quite understand my con-
tention.

Senator ADAMS I thought in your statement you were raising the
complaint that the stock exchanges had not been heard in regard to
the bill.

Mr. SHAUGHNESSY. That they had not been consulted in reference
to the make-up of this bill.

Senator ADAMS. It occurred to me that is just what this com-
mittee is now engaged in—in giving the stock exchanges a chance to
be heard.

Senator MOADOO. But Mr. Shaughnessy's suggestion was that there
ought to have been a conference and that the heads of the various
stock exchanges throughout the country should have been called in
and heard in connection with the Government officials, so that they
would have had an opportunity to be consulted about the prepara-
tion of the bill. Now, as I see the situation, this bill is proceeding
in the usual way of all such matters, by way of giving as far as
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possible ample time to representatives of stock exchanges and others
concerned throughout the country to appear before the committee
tp present their views. Those views, of course, will be considered.
1 do not think the other way would be as effective as the method we
are now proceeding on.

Mr. SHAUGHNESSY. Of course, I do not know as much about that
as you gentlemen, but that was merely presented by me as an idea
by which I thought the matter might be better arranged. As I say,
thas thing was sprung upon us so quickly; just a few days before I
left San Francisco I read the bill, and I am frank to say that I
was quite shocked on reading some of the provisions of it. And I
felt at that time that had some of the stock-exchange people sat in
on the drafting of the bill, there might have been some different
ideas in it.

Senator MCADOO. Well, they will have opportunity to present
their proposals here, and the committee will give them consideration.
My experience with conferences has been that there is such a wide
diversity of opinion among those participating that you never arrive
at any conclusion.

Mr. SHAUGHNESSY. Well, of course, I do not know about that.
But the way I feel about this bill is that if probably you and Mr.
Redmond could have sat down across the table, that he, with his
knowledge of stock-exchange conditions, and you, Senator McAdoo,
with your brilliant record, might have drafted a bill that would
have been somewhat more satisfactory.

Senator MCADOO. In that case I am afraid I would have played
the part of the lamb.

Senator ADAMS. I think it would be entirely conceivable that the
bill would have been somewhat different if drawn by stock-exchange
people.

Mr. SHAUGHNESSY. I certainly agree with you on that.
Senator KEAN. YOU say that the average account now on margin

is about 50 percent?
Mr. SHAUGHNESSY. Yes, sir.
Senator KEAN. But it would be very disastrous to your stocjk

exchange in event a margin of 50 percent were required, so that you
would have to sell a man out if his account went down to 49 percent,
wouldn't it?

Mr. SHAUGHNESSY. That certainly would be, in my opinion.
Senator MCADOO. YOU mean if that were required oy law, and

therefore that there would be no flexibility.
Senator KEAN. Yes.
Mr. SHAUGHNESSY. Yes, sir. I certainly think it would be bad

in that case.
And now I wish to thank you gentlemen for giving me this oppor-

tunity to be heard.
Senator ADAMS. We are glad to have given you the opportunity.
(Thereupon Mr. Shaughnessy left the committee table.)
Senator ADAMS. Mr. Whitney, we will hear you now.
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STATEMENT OF RICHARD WHITNEY, PRESIDENT OF THE NEW
YORK STOCK EXCHANGE—Eesumed

Senator ADAMS. Mr. Whitney, you are here under jSubpena to
bring certain data that was being gathered over the week-end in
reference to certain short sales, I believe.

Mr. WHITNEY. Yes, sir.
Senator ADAMS. And you have that data here?
Mr. WHITNEY. Yes, sir.
Senator KEAN. Mr. Whitney, my object in asking you for this

information was, in the first place, to show the competence and the
control that the stock exchange has over its members; second, to
find out whether any officers or directors of airplane companies had
taken advantage ox the public in selling their stock short; and,
third, to find out if any public officials had betrayed their trust in
giving out information that led to short sales.

Now, Mr. Whitney, I hand you a statement purporting to be a
graph of the sales during this period, which, Mr. Chairman, I should
like placed in the record if there is no objection.

Senator ADAMS. I hear no objection.
Senator BULKLEY. What is it, Senator Kean?
Senator KEAN. I t is an official graph.
Senator BULKLEY. HOW official is it ?
Senator KEAN. There will be official graphs produced here later

on by Mr. Whitney, as I understand.
Senator BULKLEY. All that JOVL have said so far is that it pur-

ports to be a graph. I should like to have a little more light on the
authority for calling it an official graph.

Senator KEAN. Well, I will substitute Mr. Whitney's graph for it.
In other words, I will substitute the official graph for it.

Senator BULKLEY. Official in what way?
Senator KEAN. AS being taken from the stock-exchange lists and

drawing a line showing how the stocks went up and down.
Senator BULKLEY. DO you mean the air stocks?
Senator KEAN. Yes; only the air stocks.
Mr. WHITNEY. Well, Senator Kean, this graph that you handed

me has reference to United Aircraft & Transport Corporation
common stock.

Senator KEAN. Yes. Have you all of them together?
Mr. WHITNEY. NO; not together. We have separate graphs, and

ours are a little bit more extensive than the one that you have pre-
sented here.

Senator KEAN. I will substitute yours for mine. I should rather
have yours. Now, Mr. Whitney, that graph that I should like to
have entered on the record

Senator BULKLEY (interposing). Is it one that has been prepared
by the New York Stock Exchange?

Senator KEAN. Yes.
Senator BULKLEY. TO show what?
Senator KEAN. The variations in prices of stocks during this

period under discussion.
Senator MCADOO. IS it a chart?
Senator KEAN. Yes.
Senator COSTIGAN. HOW many charts have you, Mr. Whitney ?
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Mr. WHITNEY. I have one on each separate stock. There are seven
of them. They show the range between December 29,1933, and Feb-
ruary 15,1934, or approximately that date.

Senator COSTIGAN. Then you have made a list for each stock, a
separate stock being covered by each of the seven graphs.

Mr. WHITNEY. Yes, sir. Now, we will take Aviation Corporation
capital stocks

Senator MCADOO (interposing). Pardon me for a moment.
Wouldn't it be wise, Mr. Chairman, if these are going to be placed
into the record, to allow Mr. Whitney to present his chart for each
one of the companies, but let us get the corporate names of those
which he will present?

Senator COSTIGAN. I think we might be given all of the names at
once.

Mr. WHITNEY. I was attempting to tell you what is on all of the
charts, and then we will come to

Senator COSTIGAN (interposing). I should like to have the names
given first.

Mr. WHITNEY. All right. The names of the seven companies for
which charts have been compiled are:

The Aviation Corporation of Delaware, common stock; Bendix
Aviation Corporation, common stock; Curtiss-Wright Corporation,
common stock; Douglas Aircraft Co., Inc., capital stock; North Amer-
ican Aviation, Inc., capital stock; United Aircraft & Transport Cor-
poration, common stock; Wright Aeronautical Corporation, capital
stock.

On each and every one of these charts, gentlemen of the com-
mittee, there is shown from approximately the 2d of January until
the 15th of February 1934 the closing price each day of the stock;
the full lot of reported sales on the stock exchange each day; and
the total short interest as of December 29, 1933, and as of January
81,1934. That is what is included here.

Senator ADAMS. I S there a legend or statement on each graph
showing that, so that the graph itself will be self-explanatory?

Mr. WHITNEY. I think it will be self-explanatory entirely.
Senator KEAN. NOW, Mr. Whitney, these gpraphs2 or some of them

at all events, show the variation during this period under discus-
sion ; that is, at the beginning while there were less than 4,000 shares
short, just before the President announced the cancelation of the
air-mail contracts, there were 44,000 shares short. Those are just
rough figures.

Senator MCADOO. Senator Kean, which ones are you speaking of
now? Are you speaking of all of them or just one of them?

Senator KEAN. That refers to all of them, but there is a variation
in the case of all of them.

Senator MCADOO. A short position in respect of what companies?
Senator KEAN. That will be shown by Mr. Whitney.
Mr. WHITNEY. The total of the seven companies as of December

29, 1933, was approximately 4,400 shares, and as at January 31,
1934, it was approximately 34,000 shares for all of them. We have
not got the intermediate figures, nor to the end of this chart, Febru-
ary 15,1934.

Senator KEAN. On my chart it shows, taking them all, that there
was a short interest of about 44,000 shares. That was what I had in
mind.
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Senator CAREY. Are these tables being presented here this morning
the result of a complete investigation, by the New York Stock Ex-
change, or are you going on with some further investigation?

Mr. WHITNEY. We are making further investigations, sir.
Senator MCADOO. Could you state by companies the short interest

as developed between those dates? That is, show the short interest
at the beginning of the period that you take, and the short interest
as of February 15,1 think you said?

Mr. WHITNEY. NO. Only at the end of December and at the end
of January. They are the only figures we have. But I can do that
for you.

Senator MOADOO. Well, give us just what your charts there show,
by companies, so that we will know whether a larger short interest
developed. I t would simplify the matter if we had that data in our
record.

Mr. WHITNEY. All right. The short interest in Aviation capital
stock was, approximately, 100 shares on December 29, 1933, and
approximately 2,900 shares on January 31, 1934. Is that the way
you want it given ?

Senator MCADOO. Yes.
Senator CAREY. HOW many shares did you say on January 31,

1934?
Mr. WHITNEY. I said 2,900 shares. These are given approximately

in all cases. I am reading from the chart. But I can give you the
absolute figure down to the one share if you want that inf ormation*
But as I understand it, you now want what this chart shows?

Mr. EEDMOND. Here are the detail figures, Mr. Whitney.
Senator MCADOO. Mr. Whitney, you were giving just the data I

wanted, as applied to each company.
Mr. WHITNEY. I will make it even more exact than that, now.

Now, Senator McAdoo, if I may revise that figure: Aviation Cor-
poration capital stock, short interest on December 29, 1933, was 116
shares, and on January 31,1934, it was 2,897 shares.

Bendix Aviation Corporation common stock, short interest De-
cember 29, 1933, was 1,060 shares, and on January 31, 1934, 2,826
shares.

Curtiss-Wright Corporation common stock9 short interest Decem-
ber 29, 1933, 126 shares, and on January 31, 1934, 9,402 shares.

Senator MOADOO. What was that first figure?
Mr. WHITNEY. I t was 126 shares.
Senator MOADOO. All right. Go ahead.
Mr. WHITNEY. Douglas Aircraft Co., Inc., capital stock, short in-

terest on December 29, 1933, 10 share, and on January 31, 1934,
1,375 shares.

Senator MOADOO. What was the date of the cancelation of the air-
mail contracts.

Mr. WHITNEY. I think it was on February 9, but I am not certain
of that date.

Mr. PEOORA. The 9th of February?
Mr. WHITNEY. I think it was, sir; but I do not want to be taken

as an authority for that because I do not remember exactly.
Senator MCADOO. All right. Go ahead.
Mr. WHITNEY. North American Aviation, Inc., capital stock, short

interest on December 29, 1933, 5 shares, and on January 31, 1934,
1,635 shares.Digitized for FRASER 
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United Aircraft & Transport Corporation capital stock, short
interest on December 29, 1933, 3,435 shares, and on January 31,
1934, 11,926 shares.

Wright Aeronautical Corporation, certificate of stock, short inter-
est on December 29, 1933, nothing, and on January 31, 1934, 130
shares.

Senator CAREY. Mr. Whitney, you don't know whether these lists
come up to the time that the contracts for the air-mail lines were
canceled or not, do you?

Mr. WHITNEY. These lists I have just given you do not. They only
come to January 31, 1934, whereas it is my understanding that the
air-mail contracts were canceled on the 9tn of February.

Senator CAREY. Well, the list of sellers that you will furnish the
committee, will they come up to February 9 ?

Mr. WHITNEY. Yes, sir.
Senator MCADOO. YOU didn't give us the T.W.A., did you?

, Mr. WHITNEY. That was not asked for, and, besides, I do not
think it is listed on the exchange.

Senator MCADOO. Or American Aviation. /
Mr. WHITNEY. NO; I do not think it is listed on the New York

Stock Exchange.
Senator MCADOO. Those are not listed on the New York Stock Ex-

change?
Mr. WHITNEY. NO, sir; I think not.
Senator KEAN. Then we could not ask for them. But, Senator

McAdoo, there is another man coming on here from whom we will
ask that information later. But we could not ask for that in this
examination.

Senator MCADOO. All right.
Senator KEAN. NOW, Mr. Whitney, in regard to these air stocks, I

hand you herewith what purports to be the notice to the members of
the New York Stock Exchange, asking them to report on the mat-
ter. That is a correct copy, is it not?

Mr. WHITNEY. That is a correct copy of the notice sent out to the
members on February 15, 1934. I have here, Senator Kean, a list
of those items that were asked of me.

Senator KEAN. Mr. Chairman, I should like that paper filed as a
part of this hearing.

Senator MCADOO. Why not read it into the record?
Senator KEAN. All right. I will do that. [Heading:]
(The paper was marked " Whitney Ex. no. 1-A doe Identification,

Feb. 5,1934.")
NEW YOKE: STOCK EXCHANGE,

COMMITTEE OF BUSINESS CONDUCT,
February 15, 1984

To the Members of the Emhange:
The committee on business conduct directs me to request that you furnish

it by noon, Monday, February 19, 1934, with a list of all sales made by you in
the following securities during the period from January 26, 1934, to February 9,
1934, both inclusive (trade dates), giving the volume and prices, the names of
the members or firms with whom the sales were made, and of the customers for
whom you acted:

The Aviation Corporation of Deleware common stock.
Bendix Aviation Corporation common stock.
Curtiss-Wright Corporation common stock.
Douglas Aircraft Co, Inc, capital stock.
North American Aviation, Inc, capital stock
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United Aircraft & Transport Corporation common stock.
Wright Aeronautical Corporation capital stock.
Please indicate in each, instance whether the sale was for long or short

account.
This information is to be sent in a sealed envelope addressed to the com-

mittee on business conduct. Delivery should be made at the incoming window,
annex department, 18 New Street, New York City.

Please note that this request calls for a reply from each member of the
exchange to whom it is sent, regardless of whether or not he has any informa-
tion to submit.

ASHBEL GREEN, Secretary.

And I ask that that may be made a part of the record.
Senator ADAMS. All right. You have read it, and the committee

reporter has taken it down and made it a part of the record.
Senator MCADOO. Why did you fix January 31, 1934, as a date

instead of a later date, just preceding the cancelation of the air-
mail contracts?

Senator KEAN. Well, as I understand it, that is covered by data to
be given here. And that took place on the 9th of February, as I
understand it.

Mr. WHITNEY. There is furnished here the period between Jan-
uary 26 and February 9,1934, both inclusive, approximately 2 weeks,
sir.

Senator MCADOO. All right.
Senator KEAN. NOW, Mr. Whitney, I asked the chairman and I

now ask you for that copy of that questionnaire. Will you have
that questionnaire put in the record?

Senator ADAMS. DO you mean the letter that was just read?
Senator KEAN. Yes.
Senator ADAMS. That will be made a part of the record by the

committee reporter, just as you read it.
Senator KEAN. NOW, Mr. Whitney, I find here a letter from Mr.

Redmond, which enclosed that, written on Saturday, and in which
he says:

Mr. Whitney requests that I send you the enclosed copy of the questionnaire
sent to members of the stock exchange in regard to short sales of aviation
stocks.

I received that letter with the enclosure on Saturday, and I replied
as follows, which I should like to go into the record, if I may have
it done.

Senator ADAMS. All right.
Senator KEAN. The letter is as follows:

UNITED STATES SENATE,
COMMITTEE ON BANKING AND CURRENCY,

March 8, 1984.
ROLAND L. REDMOND, Esq.,

The Willard Hotel, Washington, D. C.
MY DEAR MR. REDMOND: Thank you for your letter of March 3, enclosing

the stock-exchange questionnaire of February 15 in regard to aviation cor-
poration.

If possible, to save space in the record, I would like Mr. Whitney to be
prepared to answer the following questions:

The total number ot sales ot each ot these stocks on the days mentioned,
the firms that sold long stocks and the firms that sold short stocks, and the
names of the clients for whom this stock was sold.

My object in asking for this information m the first place is to show how
competent and what control the stock exchange had over their members; sec-
ond, to find out whether the officers or directors of these airplane companies
had taken advantage of the public in selling the stock short; third, to findDigitized for FRASER 
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out whether any publie officials had betrayed their trust in giving out in-
formation that led to short sales.

Yours very truly, (Signed) HAMILTON F. KEAN.

And I submit that for the record.
Senator ADAMS. Very well.
Senator MCADOO. Senator Kean, you did not ask him the question

as to whether any public officials had, either directly or indirectly,
engaged in selling air stocks short.

Senator KEAN. I do not think Mr. Whitney could answer that
question, Senator McAdoo.

Senator BTTLKLEY. IS Mr. Whitney going to submit the names of
all who sold stocks short as to these aviation stocks?

Senator KEAN. Yes.
Senator BULKLEY. Then we can determine whether they are public

officials or not.
Senator MCADOO. But, Senator Kean, I notice that you confined

it to officials of the corporation.
Senator KEAN. Officials and directors.
Senator MCADOO. Of the companies.
Senator KEAN. Yes; and also public officials.
Senator MCADOO. Well, as to whether or not any of those gave out

information I do not know that Mr. Whitney could answer. But as
to purchases and sales by others than officers and directors of the
companies, I did not get any such request from your reading of the
letter.

Senator KEAN. Oh, that is in there, all right.
Senator MCADOO. All right.
Senator CABEY. Mr. Chairman, I should like at this time to make

a motion if I may.
Senator ADAMS. All right, Senator Carey.
Senator CAREY. I move that Mr. Pecora and his investigators of

this committee be instructed to check the lists furnished by Mr.
Whitney and to make such investigations as may be necessary to
ascertain:

(1) If any of those making sales of stocks in air lines are holding
political office or are related or associated with any person in an
official position;

(2) If any sales were made either through fictitious accounts or
on behalf of others, to ascertain the name of the actual seller; and

(3) To report to this committee the result of such investigation.
•Senator ADAMS. IS there any discussion in reference to the mo-

tion? [A pause, without response.] All in favor of it will say
" aye." [Several ayes.] Those opposed will say " no." [Silence.J
The motion is carried and Mr. Pecora will go ahead and make the
investigation and furnish the information desired.

Mr. DECORA. Well, the temporary holiday seems to have come to
an end. We will proceed. Now, Mr. Chairman^ I should like to
suggest as a necessary preliminary that Mr. Whitney at this time
produce for the record such data as he was subpenaed to present
here this morning; and after they shall have been presented I will
see if, as a foundation for the investigation that Senator Carey's
motion covers, we are prepared to proceed.

Senator ADAMS. Very well; that may be done.
Senator KEAN. Mr. Pecora, before that is answered I should like

to ask Mr. Whitney whether he will produce, for the benefit of the
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committee, one of the lists of the stock exchange members, with
their partners?

Mr. WHITNEY. Yes, sir; the directory, do you mean?
Senator KEAN. Yes.
Mr. REDMOND. I have one at the hotel but not here. But I think

that Mr. Pecora has a directory.
Mr. PECORA. We have the 1933 directory.
Mr. REDMOND. YOU haven't one as of January 1934?
Mr. PECORA. NO.
Mr. REDMOND. There is one for January 1934, and I will furnish

you a copy of it.
Mr. PECORA. All right.
Mr. WHITNEY. DO you now wish me to submit these various

papers in accordance with the subpena?
Mr. PECORA. Yes; produce them and they will be marked in evi-

dence, or for identification, but they need not be spread on the
record at this time, because I see that the documents you are going
to produce are of a voluminous character. But we will introduce
them in evidence and then take them up.

Mr. WHITNEY. Well, I have here the graphs that Senator Kean
referred to.

Senatar KEAN. And which I asked, Mr. Chairman, be made a part
of the record.

Senator ADAMS. That has been ordered.
(Seven graphs, covering the Aviation Corporation of Delaware

common stock, Bendix Aviation Corporation common stock, Curtiss-
Wright Corporation common stock, Douglas Aircraft Co., Inc., capi-
tal stock, North American Aviation, Inc., capital stock, United Air-
craft & Transport Corporation common stock, and Wright Aero-
nautical Corporation capital stock, as requested by Senator Kean,
are as follows;)

AVIATION CORPORATION, CAPITAL STOCK
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CURTISS-WRIGHT CORP., COMMON STOCK
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AIRCRAFT Co. INC. CAPITAL STOCK

AVIATION, INC., CAPITAL STOCK
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UNITED AIRCRAFT AND TRANSPORT CORP ^CAPITAL STOCK

WRIGHT AERONAUTICAL CORP,, CERTIFICATE OF STOCK
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Mr. PECORA. Proceed, Mr. Whitney.
Mr. WHITNEY. The first is the copy of the questionnaire to the

members of the New York Stock Exchange, by the committee on
business conduct, dated February 15, 1934, that Senator Kean has
already introduced.

Mr. PECORA. Suppose that be marked in evidence.
Senator ADAMS That has already been made a part of the record,

when read by Senator Kean.
Mr. PECORA. All right.
Mr. WHITNEY. That is our no. 1-A.
Our no. 2 are the papers which Mr. Redmond has here and which

are the original answers of the members of the New York Stock
Exchange to this questionnaire.

Senator ADAMS. The original answers?
Mr. WHITNEY. Yes, sir; the original answers.
Senator ADAMS. HOW many packages have you of those?
Mr. REDMOND. I think there are 25 or more. There is one package

at least for each letter of the alphabet, except I think for X.
(The large volume containing separate packages lettered A to Z,

inclusive, except the letter X, were marked " Whitney Exhibit No.
2 for identification, March 5, 1934 ", and will be retained by the
committee until decision is reached as to whether they will be
printed or not.)

Senator BULKLEY. TO how many members was this questionnaire
sent?

Mr. WHITNEY. TO all members.
Senator BULKLEY. TO every member of the New York Stock

Exchange ?
Mr. WHITNEY. Yes; and every member had to make an answer.
Senator COSTIGAN. And did all members make answer?
Mr. WHITNEY. AS to that I could not say, Senator Costigan, be-

cause some of them might be out of the country, or ill, or whatever it
might be; but it was sent to all members of the New York Exchange.

Senator KEAN. I think we can assume that every member had ono
of them.

Mr. WHITNEY. I assume so, and that we have heard from them
or from their offices in their behalf.

Senator ADAMS. YOU may continue, Mr. Whitney.
Mr. WHITNEY. NO. 3 IS a compilation showing:
(1) Total short sales m the seven stocks involved on each day

from January 26 to February 9, inclusive; and
(2) The names of customers for whom those short sales were

made, and the name of the stock involved, and the names of members
or the firms in whose offices the accounts were carried.

Mr. PECORA. Mr. Whitney, in giving the names of customers for
whom orders were executed, does your data also show the addresses
of such customers ?

Mr. WHITNEY. NO, sir.
Mr. PECORA. Would it be possible to supplement the data included

in the returns which you have there by giving the addresses of the
customers ?

Mr. WHITNEY. The additional questionnaire sent out by the ex-
change on Saturday will have that information, Mr. Pecora.
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Mr. PECORA. When do you think the returns to that questionnaire
will be received?

Mr. WHITNEY. They will be received, presumably, some time this
week. And then compilations should be in order some time around
the end of the week or early next week.

Senator KEAN. Mr. Whitney, what did you ask for in the new
questionnaire ?

Mr. WHITNEY. Might I get to that a little bit later, in the order
of presentation I have here?

Senator KEAN. All right.
Mr. WHITNEY. I think it will give the sequence better if I may

proceed in that way.
Senator KEAN. AH right.
Mr. WHITNEY. I wish to state in connection with this exhibit no.

3 that we have compiled, for the benefit of Senators, the names,
amounts, what the stock is, and through whom the stock was sold
short*

Senator ADAMS. And is that compilation brought down to
February 9?

Mr. WHITNEY. Total short sales from January 26 to February 9;
yes, sir. And we have checked these as best we could. There may
be some inaccuracies, but we have done it in this way in order to
simplify your trouble in doing it yourselves. Now this is no. 3.

(A list of total short sales, Jan. 26 to Feb. 9? 1934, in the aviation
stocks mentioned was marked " Whitney Exhibit No. 3 for identi-
fication, March 5,1934 ", and will be retained by the committee until
decision is made about printing same.)

Senator ADAMS. YOU may proceed, Mr. Whitney.
Mr. WHITNEY. NO. 4 is a compilation showing the name of each

customer who, during this period, sold stock long in the amount of
1,000 shares or more, and including the amount of stock involved,
and the name of the member of the exchange where the account was
carried. Again that was done in order to facilitate your work, and
we hope there are no inaccuracies, as we have done it to the best of
our ability.

(A list of aviation stocks sold long Jan. 26 to Feb. 9, 1934, was
marked " Whitney Exhibit N6. 4 for identification, March 5, 1934 ",
and will be retained by the committee until it is decided whether same
will be printed or not.)

Mr. WHITNEY. Exhibit no. 5 is a list of the persons who had
open short positions in the seven stocks involved as of December
29, 1933, and January 31, 1934. Senator McAdoo, that gives the
names of those you asked me about.

(Statement entitled " List of individuals short aviation stocks as
of Dec. 29, 1933, and Jan. 31, 1934", was marked "Whitney
Exhibit No. 5 ", for identification, and the same is held in the files
of the committee.)

Mr. WKITNEY. I have here some 10 or 12 duplicates of what I
have just stated, which I would be glad to hand around.

Mr. Chairman, in answer to Senator Kean, there was another
questionnaire sent to all the members of the exchange on March 3,
which, if you desire, we can mark as exhibit 6.

Senator ADAMS. Let it be admitted and marked.
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(Questionnaire to members of New York Stock Exchange, Mar,
3, 1934, was marked "Whitney Exhibit No. 6", for identification,
and the same is held in the files of the committee,)

Senator ADAMS. YOU might read that.
Mr. WHITNEY (reading):

NEW YOBK STOCK EXCHANGE,
COMMITTEE ON BUSINESS CONDUCT,

March 3, 1934
To the members of the exchange:

The Committee on Business Conduct directs that you furnish it by noon,
Wednesday, March 7, 1934, with a list, in duplicate, of all purchases, sales
(indicating whether for long or short account), receipts, deliveries, and trans-
fers between accounts made by you in the following securities between De-
cember 1,1933, and February 9, 1934 (trade dates) •

The Aviation Corporation of Delaware Common Stock.
Bendix Aviation Corporation Common Stock
Curtiss-Wright Corporation Class "A" stock
Curtiss-Wright Corporation Common Stock
Douglas Aircraft Co., Inc., Capital Stock.
National Aviation Corporation Capital Stock
North American Aviation, Inc., Capital Stock.
United Aircraft & Transport Corporation Common Stock.
Wright Aeronautical Corporation Capital Stock.
Odd lots need not be included.
In each instance please indicate the volume and prices, the members or

firms with whom the purchases or sales were made, and the names and
addresses of the customers for whom you acted.

Where transactions made by you are being reported by another member
please state that fact and do not include a list of such transactions in your
reply.

This information is to be sent in a sealed envelope addressed to the Com-
mittee on Business Conduct. Delivery should be made at the Incoming
Window, Annex Department, 18 New Street, New York City.

Please note that this request calls for a reply from each member of the
Exchange to whom it is sent regardless of whether or not he has any informa-
tion to submit.

(Signed) ASHBEL GREEN, Secretary,

I have extra copies of that.
Senator KEAN. I would like to have one.
Mr. WHITNEY. Mr. Chairman, I think that is all the information

called for the subpena, insofar as I know.
Senator ADAMS. Senator Kean, does that meet the requirements

of the subpena so far as you know?
Senator KEAN. Yes.
Senator CAREY. I understand Mr. Whitney will have some addi-

tional information, and I move that he furnish that to the commit-
tee when it is available. Am I right, Mr. Whitney ?

Mr. WHITNEY. Yes. May I ask for a subpena?
Senator ADAMS. DO you have in mind the identification of the

data that are to be furnished?
Senator CAREY. I t is the reply to this questionnaire just marked

" Exhibit 6 " for identification. I ask that a subpena be issued
for it.

Senator KEAN. I will second that motion.
benator ADAMS. A subpena will be issued.
Senator KEAN. I have some questions I would like to ask Mr.

Whitney by and by.
Mr. PECORA. I think a direction from the chairman in open hear-

ing would be equivalent to a subpena.
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Senator KEAN* He wants a subj>ena.
Senator ADAMS. SO far as the air-mail matter is concerned, that

lias been concluded, so far as you know?
Senator KEAN. I t has been concluded as far as we can go until we

study these names.
Senator ADAMS. Until the return of Mr. Pecora's investigators

and the return of additional information.
Senator KEAN. Yes.
Mr. WHITNEY. DO you wish me further, Mr. Chairman?
Senator ADAMS. Mr. Pecora, did you have anything further of

Mr. Whitney?
Mr. PECORA. I think not. When you get the data showing the

addresses of these customers, you can turn them over to me.
Mr. WHITNEY. Mr. Pecora, the new questionnaire asks for the ad-

dresses of customers dating back considerably more than that first
questionnaire, so that will be supplied under tne subpena, as I under-
stand it. Do I understand that you wish to go into the addresses of
these ? They will be shown on the second

Mir. PECORA. NO; we can check up against the list that is forth-
coming.

Mr. Whitney, you recall that last week I asked you or Mr. Red-
mond, in the course of an open hearing to produce certain minute
books of certain committees of the stock exchange, and also copies
oi the treasurer's report, and the financial statement of the exchange
and its affiliated or associated corporations for the past 3 years. Are
they here?

Mr. REDMOND. Those papers were brought down to Washington
last week, Mr. Pecora, and as they were not asked for, I sent them
back, because they are the active books of the exchange.

Mr. PECORA. YOU did not tell me they were brought down here. I
have been waiting for their arrival.

Mr. REDMOND. I said I would have them, and they came down that
might.

Bo far as the minutes of the conference committee are concerned,
and the special report of the committee on publicity, we raise no
-question at all as to their confidential nature.

As to the others, it raises a very serious question, because those
minute books contain the names of third parties. In the case of the
governing committee, members of the exchange who were brought
*ip on charges and were acquitted obviously would be very greatly
damaged if their names should be given broad publicity.

In the case of the minute books of the committee on business con-
duct, there are many instances where members were brought before
the committee and questioned in regard to their financial status,
which they have brought up to the requirements of the committee
since that date. Obviously it would be disastrous to their business
reputations if those minutes should be simply spread broadcast.
Under those circumstances we would like very respectfully to raise
the question as to whether the committee requires us to produce those
books in open hearing, or whether they would like to have them
submitted in executive session for such purposes as the committee
may wish.

Mr. PECORA. Mr. Redmond, I shall be mindful of all the considera-
tions you have just referred to. My suggestion is that the minute
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books be turned over to me for informal examination, and then such
items as appear therein to be pertinent and proper and relevant to
the hearing being conducted by the committee will be made a mat-
ter of public record, and only such items.

Mr. REDMOND. O I course, it is entirely a matter of the wish of
the committee. We raise the question of the subpena to produce
them before the committee. We simply raise the question in view of
the highly confidential nature of these documents and the really
disastrous effects that might follow.

Senator ADAMS. I am sure, Mr. Redmond, the committee does not
want to cause anybody any injury or damage unjustly, unless there
is some public interest involved.

Mr. REDMOND. That is the reason we suggested that they might be
produced in executive session, so as to make sure there would be
no possibilty of that.

•Senator ADAMS. IS it agreeable to you to follow Mr. Pecora's sug-
gestion and have them submitted to him for informal examination ?

Mr. REDMOND. We are in the hands of the committee on that. If
that is the order of the committee, of course we will comply.

Mr. PECORA. Nothing will be made public except at public hearings
of the committee here. I can assure you of that.

Mr. REDMOND. Could we also have a subpena to that effect? Re-
member, we are dealing with the rights of third parties.

Senator ADAMS. YOU have been subpenaed to produce those books,
have you not?

Mr. REDMOND. Only an oral request made in open hearing. I
think, for the safety of the exchange, we should have a formal sub-
pena, so that nobody who might be injured would have a basis for
suit against the exchange, saying that it produced them without being
legally required to do so. I t may sound like a technicality, but
I do feel that I have to protect the exchange from the possibility
of suit.

Mr. WHITNEY. Mr. Chairman, many of the items covered by these
minutes, with particular reference to those of the committee on
business conduct, may also refer to individuals who are not even
members of the exchange at all, and very serious embarrassments
could arise to us if that information were made public, because it
might be of great /damage to those individuals.

Senator AJ>AMS. If the books are submitted to Mr. Pecora, and
an opportunity given to Mr. Whitney and Mr. Redmond to discuss
the matter with Mr. Pecora, there will be ample opportunity to
protect the situation.

Mr. REDMOND. Mr. Pecora, might I suggest, first of all, that these
books are very large and very cumbersome. Might I suggest that
we make them available to you at the stock exchange at any time
that suits your convenience?

Mr. PECORA. I do not believe that is going to facilitate matters
very much, because I will be engaged down here in Washington
quite continuously. I would not have access to them under those
circumstances.

Senator GORE. If you have them sent down here Saturday morn-
ing, they could work on them Saturday.

Mr. REDMOND. Mr. Pecora, I may seem highly technical in this
thing. I am perfectly willing to do whatever is necessary. The
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wish of the committee was that they be submitted to you. There
would be quite a difference between submitting the books to you
and sending them, let us say, to your office, where other persons
might have access to them.

Mr. PECORA. That is why I want them here, where they would
be under my eye.

Mr. EEDMOND. YOU wish us to produce them in this room?
Mr. PECORA. Yes.
Mr. EEDMOND. If that is your wish, we will do anything you want.
Senator ADAMS. Mr. Eedmond, as a matter of accomplishing what

you have in mind, might it not be better for you to present them
voluntarily to Mr. Pecora for his examination and to produce them
in response to a subpena ?

Mr. EEDMOND. I am afraid, Mr. Chairman, in view of the nature
of the information, affecting the business lite of third parties

Senator ADAMS. The subpena brings them before the committee.
Mr. EEDMOND. That is the only justification we have for letting

any person other than an official of the exchange see those documents.
Senator GORE. I t seems to me to be a reasonable request.
Mr. PECORA. Suppose you produce them before the committee.

They mav be marked for identification, and impounded here for a
period 01 time which will enable us to examine them informally.

Senator GORE. In response to the subpena?
Senator GOLDSBOROUGH. I think his request for a subpena is reas-

onable under the circumstances.
Senator ADAMS. When do you want them, Mr. Pecora?
Mr. EEDMOND. We will have them any time you want. I think

they can be here tomorrow morning.
Mr. PECORA. HOW about the treasurer's reports?
Mr. EEDMOND. They fall under the same heading. I think the

subpena should cover them. Under the constitution of the exchange,
those reports are to be submitted only to the finance committee of the
exchange and the governing committee. We, therefore, feel that
we must protect the officials of the exchange.

Senator ADAMS. A subpena will be issued.
Senator COSTIGAN. Mr. Whitney, I notice that some of the names

have connected with them the dates of the sales, and some have not.
Mr. WHITNEY. Would you kindly tell me to which exhibit you are

referring?
Senator COSTIGAN. This has no number, but it relates to the
Mr. WHITNEY. IS it the short sales or the long sales?
Senator COSTIGAN. Both. I t relates to the report for securities

during the period from January 26 to February 9. I think it is
no. 3.

Mr. WHITNEY. What is the heading on the list?
Senator COSTIGAN. The total short sales of aviation stocks, begin-

ning January 26.
Mr. WHITNEY. Yes, sir. I have that.
Senator COSTIGAN. The dates are given for the totals, apparently,

but when we turn to the following pages we find no dates. Have
you those dates?

Mr. WHITNEY. They are in the total reports, Senator Costigan.
Senator COSTIGAN. Which are before the committee?
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Mr. WHTTNET. Which are before the committee—the originals, I
mean.

Senator COSTIGAN. For instance, can you give the committee the
date on which J. P . Morgan sold 4,500 shares of United Aircraft?

Mr. PECORA. That was a long sale.
Senator COSTIGAN. That was a long sale; yes.
Mr. WHITNEY. There is no short sale by them that I see here.
Senator COSTIGAN. NO; that was long.
Mr. WHITNEY. January 26.
Senator COSTIGAN. In any event all the information is available

to the committee,
Mr. WHITNEY. Yes, sir. I t is all in the original answers which

you have. Do you wish me to go along with this?
Senator COSTIGAN. NO, thank you.
Mr. WHITNEY. I do not want it to appear as a matter of record

that all those sales were on the 26th. I t would not be so. They
were spread over four dates.

Senator COSTIGAN. YOU mean the sales of Mr. Morgan ?
Mr. WHITNEY. The sales for J. P. Morgan & Co.
Senator COSTIGAN. This is listed as " J. P. Morgan." Is it J . P .

Morgan & Co.?
Mr. WHITNEY. It is in error. It is J. P. Morgan & Co. I t is

correctly stated in the letter from my firm.
Senator COSTIGAN. Mr. Chairman, is it the purpose of the com-

mittee "to recess at this time?
Senator KEAN. I would like to ask a few questions.
Senator ADAMS. Senator Costigan. Senator Goldsborough sug-

gested that probably the members ox the committee would like to
get to the floor at noon, and then after that recess until 2:30. That
is up to the committee.

Senator GOU>SBOROUGH. I so move.
Senator ADAMS. Mr. Whitney, can you return at 2:30?
Mr. WHITNEY. Anything that Senator Costigan or you gentlemen

say.
Senator ADAMS. We will be glad to have you back at 2:30. The

committee will stand in recess until 2:30.
(Whereupon, at 11:50 a.m., Monday, Mar. 5, 1934, a recess was

taken until 2:30 p.m. of the same day.)

AFTERNOON SESSION

The committee resumed its session at the expiration of the recess,
Hon. Duncan U. Fletcher (chairman) presiding.

The CHAIRMAN. The committee will come to order.
Have you a statement that you wish to present, Mr. Kinnicutt?
Mr. KINNICTTTT. Yes, sir.

STATEMENT OF G. HERMANN KINNICUTT, MEMBER OF INVEST-
MENT BANKERS ASSOCIATION, NEW YORE, N X

The CHAIRMAN. State your name, place of residence, and occu-
pation.

Mr. KINNICUTT. Mr. Chairman and members of the committee,
my name is G. Hermann Kinnicutt, from New York. I am a partner
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of one of 18 houses for whom I am the spokesman this afternoon
only as a partner of one of those 18 houses. Do you wish the names
of the houses, Mr. Chairman?

The CHAIRMAN. YOU might give them. What is the business of
the houses?

Mr. KINNICTJTT. I have it all right here, sir, if I may read my
statement.

The CHAIRMAN. Proceed.
Mr. KINNICTJTT. We are here to express the views of a group of

investment firms who are all members of one or more securities ex-
changes, who are all members of the Investment Bankers Associa-
tion, who will all come under the investment bankers' code now in
process of completion. We do a commission business; we act as
dealers in investment securities, and at times we act as underwriters
of new issues. In the business of no member of this group is any
one of these three activities a dominating factor, and our business
is approximately divided between these three functions.

These firms tor whom I speak or their predecessors have been
in business for many years—leaving out of account the three young-
est members of our group, their average age is over 48 years; 12
have been in 'business over 30 years, and of these, 10 over 40 years,
8 over 50 years, 7 over 60 years, 3 over 80 years, and 1 actually over
90 years.

The avowed purposes of this bill are in the interests of the public
welfare and the protection of the investor, and we believe there
are certain sections of it that will not only rail to accomplish these
purposes but will have a contrary effect. Any clause that merely
does damage yet fails to accomplish the desired end you will not
wish to make law.

As members of one or more exchanges, we are, of course, vitally
interested in all that affects their activities What hurts them hurts
us. There are a number of clauses in this bill that an our opinion
are unwise as, for example, its deflationary aspects, its effect on
Corporations, and their security holders, which will not or cannot
register on a security exchange, and the destruction of the market
which now exists for these securities, and, lastly, that the bill goes
far beyond its nominal purposes. There are, however, certain spe-
cific clauses which are of particular concern to us. In the economy
of time I shall confine myself largely to these, because as a group
we know more about them and how they are likely to work. They
affect us but they also affect very many others. I mean by " us ,
the many broker, dealer, and underwriter groups throughout the
country, of which we are but a part, but a representative part.
They concern us more vitally than they do firms engaged exclusively
in a commission business.

We wish to demonstrate in the first place that the business of the
distributor of securities acting as a dealer and an underwriter is
not only to the benefit of the investor, but also an absolutely neces-
sary function in the financial system of this country and is essential
for the economic welfare, particularly so during this difficult period
of recovery. If this can be shown and at the same time it can be
demonstrated that this bill will greatly hurt or largely destroy the
ability of this group to function when they are more needed than
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ever, we cannot be accused of speaking purely from motives of self-
interest.

As to the necessity for the dealer; it is an undisputed fact that for
many years a very large proportion—probably as much as 90 per-
cent—of all the high-grade investment securities of this country
have been placed by dealers in every State of the Union, and in their
capacity as dealers, though at the same time in other directions they
act as brokers.

I t is also a safe statement, and one which we wish to emphasize,
that by and large the most responsible of these dealers are members
of some exchange. We have heard testimony that as a matter of
fact there were too many dealers in 1928 and 1929 and it would be a
good thing to get rid of some of them. Perhaps! there were too
many, but the financial difficulties of the last 4 years have already
killed off a good many of them and it would certainly be unwise
to now kill off the most responsible of those who are still left and
leave the less responsible ones in the field.

Thirdly, it seems undisputable that an, essential and absolutely
necessary part of the recovery program is to transfer from the Gov-
ernment to private capital the heavy burden of financing industry
which has taken on such staggering proportions of late. The Re-
construction Finance Corporation is today the biggest lender in this
country—not from choice but from necessity, and to avoid a greater
calamity. These loans must ultimately be absorbed by private
capital—by savings banks, insurance companies, estates, and indi-
viduals, as earning power is restored and savings are augmented
as a result of these very same loans.

We do not claim that there are no dishonest persons in the secu-
rities business. We do not claim that at times unsound practices
cannot be used. We are all about to subject ourselves to the very
stringent detailed requirements of the N.R.A. code for investment
bankers, which, as a matter of fact, go very far toward eliminating
many of the dangers of unfair or unsound practices this bill aims to
cure. We do claim, however, that with very rare exceptions the
security dealers of this country are honest and maintain standards
of practice at least as high as those in other industries, and we
definitely believe as to certain sections of this bill that the efforts to
cure a lesser evil will create a greater one.

By (accident, we can give you a concrete example of very recent
date. While section 10 of this bill was being discussed, four of the
very firms I am speaking for today, purchased from the R.F.C. a
million municipal bonds of a large western city which the R.F.C.
had taken some months before when conditions were such that the
city could not sell elsewhere. In the past few days these four firms,
through their combined distributing organizations with their knowl-
edge of markets and of likely buyers for these bonds, have placed a
portion of them and are in process of placing the balance in perma-
nent hands. To this extent they have lightened the load of the R.F.C.
and made funds again available for some similar constructive pur-
pose. Under clause 10 of this bill, this operation would not be
possible for any member of any registered exchange. This is only
an isolated case of which I happen to have personal knowledge, but
transactions of this nature must be taking place almost every day.
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With the elimination of the distributing machinery of bank affili-
ates, the dealers today provide the only remaining vehicle of dis-
tribution. To illustrate the importance of this business, during 1933
when volume was at an absolute minimum, the record shows that
the volume of dealer business in bonds alone, exclusive of any busi-
ness on any exchange, of this group I am speaking for, was over
$1,250,000,000.

May I interject here that these figures were made up rather hastily,
so do not send me to jail if I am out a million or two in my figures.
I think I have underestimated rather than overestimated.

This is a substantial sum, yet obviously it is but a fraction of the
business done by the large number of dealers from Portland, Oreg.,
to Portland, Maine. In addition the volume done on the exchanges
was at least as great. By far the largest part of this amount was not in
new issues but in the important and necessary readjustment of port-
folios caused by changing conditions. Furthermore, in our judgment
it could not have been done by brokers.

You may say, could not this have been done on a brokerage basis?
To answer this not in a theoretical way, but from practical expe-
rience over many years, we say " no." If a savings bank or a trust
company or an individual (if there are any such fortunate ones
left) for sound reasons wants to sell, say, $200,000 of bonds of some
issue, the worst thing he can do is to go to a broker. We are not
criticising the broker and he has a tremendously important function
but in a case like this he is obviously keen to make his commission
and so he offers the bonds wherever he has any chance of selling
them and at many places where he has no chance, and before you
know it these two hundred thousand bonds appear to be two mil-
lions, and obviously no one will buy. Many and many a time when
I knew less, I have had my own bonds offered to me. The second
or third or fourth broker was offering the bonds of an unknown
seller. Except in very few and very active issues, the sound way
to sell any sizeable block of bonds is through a dealer and not a
broker.

We believe there is a further definite advantage in preserving
the present method of operation. Investors rightly should have
from their financial advisers information regarding all types of
securities—both listed and unlisted—to get the best possible service,
both as to values and prices.

I t is definitely to the advantage of the investor to have his individ-
ual business in securities in the hands of relatively few people. This
creates a greater sense of responsibility in the firm he is dealing
with.

I t is the part of wisdom for an investor to seek advice and service
in security matters from some one person or firm, as he would from
his doctor or lawyer on problems 01 health or law.

Furthermore, it is only in the broker and dealer combined that
you can get the necessary and essential statistical information in
any comprehensive way. A man acting only as a broker, neither
will nor can support the very great expense of an efficient service
of this kind, and will be helpless, even with the best of intent, to
give any adequate information on most securities. The service and
statistical departments of our group alone cost many thousands of
dollars annually.
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Turning to the function of the dealer in his capacity as an under-
writer. You have heard testimony to the effect there was too much
underwriting of new securities m 1928 and 1929. Perhaps there was.
There was much too much of many other things for the good of all of
us. This, however, does not answer the question as to the necessity
of underwriting for refunding purposes and the legitimate capital
requirements of expanding business. Little financing of any size for
these purposes can be accomplished without the aid of underwriting.
As an example, let us assume that a railroad finds it economically
wise to electrify its lines from Chicago to St. Louis. Let us assume
the completed cost will be $50,000,000. At first blush, it might be
assumed that the railroad corporation could offer its issue direct to
the public without the need of an underwriting to guarantee the sale,
or could employ the broker to sell the bonds to the public for a com-
mission. There are two fallacies in this: First, the railroad is far
more likely to make a mistake in the terms and price of its issue, and
its reception by the public, than the dealer group with their com-
bined knowledge and long experience of market conditions and the
public demand of the moment; and for the very good reason that the
dealer is backing his judgment by his own money and commitment.
Secondly, though the railroad majr not make this mistake and the
security may be reasonably attractive to the public, both from the
point of view of safety and yield, it can only be so, provided the rail-
road gets its full requirements and is not left with an uncompleted
prograni and the electrification completed only half the distance be-
tween Chicago and St. Louis. Under these circumstances, the road
would have an uncompleted project and an unprofitable capital in-
vestment. In other words, the public will not supply the necessary
capital without the assurance created by an underwriting which
guarantees the full financial needs. Lastly the dealer will not under-
write, unless he also has the means of distribution, both through his
own organization and that of other dealers.

I t is our judgment for these reasons that the dealer organizations
throughout the country must be preserved for the public interest
both in their capacity as distributors and as underwriters.

Section 10 of this bill, coupled with section 19, will bring about a
complete divorce of the commission business from the dealer and
underwriter business. The danger to the financial structure of the
country of this segregation was clearly recognized by the Dickinson
committee, from which we quote as follows:

The distributor and dealer business are closely intertwined in our financial
{Structure and no segregation should be accomplished before we are in a posi-
tion to calculate its cost and foresee its repercussions. There is not yet avail-
able sufficient information to enable it (the committee) to recommend such a
far-reaching decision.

Now, as to the investor placing his money through a broker in
securities, a part of which the broker as agent buys for, and a part
of which he owns and sells to, his customer. Here I would emphasize
as strongly as possible that there must be the fullest disclosure to the
customer in what capacity the broker in each instance is acting. The
customer will then have complete knowledge and give it due weight.

I t seems to us obvious that where a broker—acting also as a
dealer—has a customer, he is going to get some income at least
whether he acts in one capacity or the other. Where he is a dealer
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alone, his only profit can come from selling from his own inventory
and the temptation to yield to the deplored high-pressure practices,
irrespective of the needs of the individual customer, will be aggra-
vated. We believe there is much mistaken criticism of a dealer in
selling from his own inventory because it is approached from the
false premise that an inventory presupposes something the dealer is
" hung up " with. As a matter of fact, in the great majority of
cases, his inventory is acquired because the dealer believes it is ad-
vantageous for his customer as to quality and as to price. Call a
dealer a knave if he deserves it, but do not think that the dealers of
this country are so stupid as to believe they can have success in the
long run unless they make money for their customers instead of out
of their customers. I t is a truism that " good will" is the biggest
single asset in any concern or industry.

Now, as to the investor's risk through carrying his account with a
broker who at the same time is taking commitments for his own ac-
count. This is best answered by the yardstick of experience. The
record is illuminating in the figures of failures on the exchanges,
who to date are unregulated except by their own rules.

The record of the five biggest security exchanges in the United
States over the past 4 years shows a percentage of failures to total
memberships of three eighths of 1 percent per annum, and many of
these were in no way due to causes that segregation of the broker
from the dealer business would have prevented.

This may be partly due, so far as members of the New York
Exchange are concerned, because of its own regulation that every
6 months every member must answer a questionnaire. Have you
ever studied one of these? I t requires a detailed statement of
pretty nearly everything under the sun, and if every last thing i&
not in order, the exchange demands immediate action. Right here
we would strongly recommend that every exchange shoald demand
from its members some similar requirement.

Mr. Chairman, I have here, which I would like to put into the
record, a questionnaire of the New York Exchange, in the event
that you have not studied it; because I may say that being for
the moment on the other side of the fence, we always look upon their
questionnaire with the greatest care, to be sure that every question—
and almost every question there is, is asked—is answered absolutely
correctly.

The CHAIRMAN. A questionnaire by the exchange?
Mr. EJNNICTJTT. Yes, sir; to all of its members.
The CHAIRMAN. YOU do not want to put it all in, do you?
Mr. KINNICTJTT. No; I am speaking of one that goes to all mem-

bers of the New York Exchange.
Mr. PECORA. YOU want to put in evidence the form of question-

naire ?
Mr. KINNICTJTT. Yes, sir.
The CHAIRMAN. Very well.
Mr. KINNICTJTT. This is the record by which to measure the danger

to the investor from a combination of commission and dealer abusi-
ness in the same firm.

I want to make it perfectly clear that these failures, rare though
they are, are significant only as they caused loss to the customer,
because of carrying his account there.
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- In every problem of life there is an alternative. These failures,
small in number though they are, are greatly to be deplored, but the
alternative of largely crippling or destroying the responsible broker
by prohibiting him from acting as a dealer or underwriter if he re-
mains a broker is far greater.

Now, as to the results that would come from complete segregation.
Section 10 of the bill makes it unlawful for any member of a na-

tional securities exchange or any person who as a broker transacts
a business in securities through a member, to act as a dealer or under-
writer in securities, whether listed or unlisted This, in effect, means
that all security dealers, whether members of an exchange or not,
who now act also as brokers, will be prohibited from continuing to
act as dealers if they continue to act as brokers. You have already
heard much testimony that the registration requirements of the bill,
to obtain listing, mean that many of the securities now listed on dif-
ferent exchanges will no longer be listed. Another great mass of
securities such as the whole list of State obligations, municipal
bonds, and equipment trusts for practical purposes cannot be listed.
As a matter of public policy, bank stocks and insurance company
stocks should not be listed. Another great class of perfectly sound
but small issues of local securities from every substantial community
in the country obviously will not be listed because, aside from the
cost of audits, they are only of local interest.

If we have demonstrated the value to the country of the dealer,
and we feel he is more than valuable—we feel he is an economic
necessity—we have next to see if he can survive if this bill becomes
law.

During the past 4 years the dealer organizations which have taken
years to create—at infinite cost of effort, labor, and money, and
employing many thousands of people from the " white collar " class
of labor which is finding it possibly harder than any other to get
work—have with difficulty kept alive. In many cases they have
greatly shrunken or disappeared. In transmitting to the President
on November 20,1933, the Code of Fair Competition for Investment
Bankers, Hon. Hugh S. Johnson said:

It will be seen that although the volume of recorded business decreased
over 90 percent in the past 4 years, the number of employees decreased but
38 percent, and the wages of employees decreased on an average only 15
percent. Possibly no other business m the country finds itself in a comparable
position

Those in this business who have survived have done so primarily
because of the combination of earmngs from their brokerage and
dealer business. This refers to both large and small organizations
in the big cities as well as the small cities. The result to the dealers
throughout the country is self-evident when they no longer have
any income from the commission business. The great majority
could not survive solely as brokers or solely as dealers. I t is a rather
delicate subject even among friendly competitors such as we all are,
and I have not cared to ask the information, but it would be a safe
guess that on their commission business alone, or on their dealer
business alone, or on their underwriting business alone every firm
in this group would show a loss rather than a profit. May I em-
phasize that we are a good cross section of the industry.
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I t is undisputed that there are isolated cases of unsound practices
and high-pressure methods among dealers. So there are in every
profession and industry, but such bad practices and high-pressure
methods are far more likely to increase than to decrease under the
economic pressure to keep alive if segregation be imposed by law.

Perhaps the most dangerous result of all will be that, if every
member of every exchange is barred from acting as a dealer in in-
vestment securities, the dealer business will be thrown into the hands
of persons subject to no control by any exchange, and extremely dif-
ficult of any control by anybody, governmental or otherwise. A big
uncontrolled "bootleg" market will rapidly develop, with great
danger to the public welfare, and the danger to the investor will
be greatly increased rather than decreased.

We think the whole argument as to segregation can be summarized
in a few sentences.

We think we have shown that the dealer as dealer is a very definite
benefit to the investor and to the public. We believe we have proved
that the dealer is an absolute necessity. We think we have also
shown that the underwriter performs an equally necessary function.

There were two reasons advanced for segregation at hearings
before this committee or before the Interstate Commerce Committee
of the House First, the temptation said to be inherent in the com-
bination of the broker dealer functions on the part of the dealer to
sell securities to his customer rather than to buy securities for his
customer on a commission basis. Secondly, the danger to the broker-
age customer from excessive commitments of the dealer on the under-
writing or dealer side of his business. As to the first, I think that
we have shown that this temptation is greatly exaggerated and that
as a matter of fact if the dealer is permitted to act only as a dealer
the temptation increases rather than decreases. As to the second,
we have shown by actual record of the five biggest security exchanges
in the United States over the past 4 years that the percentage of
failures to the total memberships was only three eighths of 1 percent
per annum. This is an extraordinary record.

There should be no segregation provisions such as are contained
in section 10 and section 19 of the bill which would, to my mind,
destroy the successful operation of the dealer-underwriter-broker
functions of our financial machinery.

In conclusion, we should like to make some constructive recom-
mendations. There are today three Federal commissions m direct
charge of specific activities, and a fourth has just been recommended
by the President. By this I mean the Federal Reserve Board, the
Interstate Commerce Commission, the Federal Trade Commission,
and the proposed Communications Commission. The securities busi-
ness of the country is today a national function and we recommend
that a fifth commission—namely, a Federal Securities Commission—
be appointed by the President to be specifically in charge of secu-
rities exchanges.

We do not undertake to outline from whom the membership of
this commission should be drawn except to say that it should have
definite representation by those who are particularly familiar by
experience with the securities business. In other words, our definite
recommendation here is that those who know the job should hav6
representation.
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In connection with the appointment of this commission we would
stress one thing as of the greatest importance and that is that the
commission should be left free to operate with great flexibility. The
securities business is operated under constantly changing conditions
which from time to time call for different treatment. Regulations
which today are wise and necessary may be most unfortunate under
the differing conditions which are bound to occur.

What are wise regulations on some exchanges may be (juite inap-
propriate under different operating conditions on other exchanges.
What may be undesirable in San Francisco, New Orleans, or Toledo
might be highly desirable in Boston or New York.

We think that the functions of such a Federal Securities Com-
mission should be primarily supervisory but that it should also be
clothed with mandatory powers. We believe that in the vast major-
ity of cases this supervisory power will bring about any changes
that may seem wise to the commission for we are of the definite
opinion that all of the exchanges wilj cooperate to the greatest
degree. Obviously it is the desire of the exchanges for their own
preservation to eliminate all bad practices.

In the rare instances where experience might show that a definite
evil had not been cured, the Federal Securities Commission could
then invoke its mandatory powers.

We believe that there should be a differentiation between the
margin treatment of business in senior securities, such as bonds
or preferred stocks, and in common stocks or more speculative
securities.

We believe as to margin requirements that greater margins should
be required on the highly volatile or more speculative securities than
on governments, municipals, or high-grade investment securities
which have a far less fluctuating market.

We recommend that there should be no provision in the statute
giving control over commission charges, or control over the closing
out oi margin accounts—these must be left as matters of self-preser-
vation to the exchanges and their members.

We recommend that all exchanges be registered.
We recommend that securities listed at the time of the registration

should continue to be listed provided the listing requirements are
(taking into account varying local conditions) as full as those now
required by the New York Exchange.

We recommend that independent audits should be required annu-
ally, but only company audits quarterly.

We recommend that all exchanges should require from their mem-
bers semiannual statements of their actual positions including work-
ing capital in relation to total commitments.

We recommend that the strongest provisions be included in the
act against all wash sales and matched orders.

We recommend that in all transactions there shall be the fullest
disclosure in every case as to whether a dealer is acting as principal
or broker.

As to the segregation provision of this bill, you have already heard
our definite views. We recommend there should be no provision
requiring segregation, and urge your committee, in the light of the
testimony already given, to concur in this recommendation. Should
your committee, however, not agree with this view, we are emphati-
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cally of the opinion that the position of the Dickinson committee on
this point be adopted, namely, that no segregation be required until
ample time has been given for a profound study of this large prob-
lem, and we would then recommend that the members of the Presi-
dent's committee, including Assistant Secretary Dickinson, be called
before this committee in order to give a further expression of their
views on segregation.

We have prepared a memorandum in support of our position and
also an analysis of the bill and we have copies available here for
distribution to members of the committee and to any others who may
want a copy.

I do not want, Mr. Chairman and gentlemen of the committee, in
this statement to indicate by silence that we approve all the other
provisions in the bill now lief ore you. We think there are certain
specific sections, in particular such as section 6, with reference to
margin, and section 14 as to over-the-counter trading; and I have
already referred to section 18, the method of closing out accounts,
which we do not approve of.

The CHAIRMAN. Mr. Kmnicutt, have you submitted to the com-
mittee a list of the firms or individuals represented, as you suggested
you would do ?

Mr. KINNICUTT. I can give you those right now:
Chas. D. Barney & Co.; Callaway, Fish & Co.; Cassatt & Co.; Clark,

Dodge & Co.; Field, Glore & Co.; Hallgarten & Co.; Hemphill,
Noyes & Co.; A. Iselin & Co.; Kidder, Peabody & Co.; Ladenburg,
Thalmann & Co.; Laurence M. Marks & Co.; G. M. P. Murphy & Co.;
Eiter & Co.; L. F. Kothschild & Co.; Edward B. Smith & Co.;
Spencer Trask & Co.; Tucker, Anthony & Co.; White, Weld & Co.

The CHAIRMAN. Are they all members of the New York Stock
Exchange ?

Mr. KINNICUTT. They are members of the New York Stock Ex-
change, and the most of them are members of one or more other
exchanges.

The CHAIRMAN, Are there any questions by members of the com-
mittee?

Senator EJEAN. I should like to ask Mr. Kinnicutt this question:
You would not go into a syndicate unless you believed your custom-
ers would like to buy those securities, would you?

Mr. KINNICUTT. Obviously not.
Senator EJSAN. What I am trying to get at is that bankers, brokers,

or securities dealers do not go into syndicates unless they believe
it would be to the advantage of their customers to buy those securi-
ties, and then they take an interest in proportion to what they think
their customers would take. Isn't that quite right?

Mr. KiNNicuTT. Speaking personally that is always so. We many
times turn down an underwriting in a syndicate because we haven't
customers who will buy, or we think the price too high.

Senator KEAN. That is what I wanted to get clear on the com-
mittee's record. I wanted to bring out that you and your associates
do not go into a syndicate just because you think possibly you can
make a profit, but you go into a syndicate because you believe your
customers want those securities, isn't that so ?

Mr. KINNICUTT. Yes. Is that all now, Mr. Chairman?
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The CHAIRMAN. Would it be possible, Mr. Kinnicutt, for us to
meet your views if the law required that a broker or dealer or under-
writer should inform his customer at the time the transaction is
entered into, in which capacity such broker or dealer or underwriter
is acting?

Mr. KINNICUTT. I definitely emphasized our approval of that fact;
yes.

The CHAIRMAN. But they do not do that now altogether, do they?
Mr. KINNICUTT. Well, speaking only for our group, that is one

of the things they are more fussy about than almost anything else.
We stamp in big letters across any statement we make the fact that
we are acting as dealer, or the fact that we are acting on a different
basis.

Mr. PECORA. When do you give that information to the customer?
Mr. KINNICUTT. We give that information in our reports, which

are contemporaneous with our transaction.
Mr. PECORA. DO you mean at the conclusion of the transaction or at

the commencement of it?
Mr. KINNICUTT. In most cases before the transaction, but in all

cases after the transaction.
The CHAIRMAN. I t would seem to me that it should be done before

the transaction.
Mr. KINNICUTT. I t would be except in the very rare instances

where you cannot tell from moment to moment whether you are
long or short of the particular security. I t would be done in 99
times out of 100 before the transaction.

Senator COUZENS. YOU would not object to its being made manda-
tory, would you ?

Mr. KINNICUTT. I would not object to it a bit. I would prefer it
m fact.

The CHAIRMAN. Are there any other questions by members of the
committee? [A pause, without response.] If not, we are very much
obliged to you, and I hope you will have a pleasant trip to Florida.

Mr. KINNICUTT. Well, I am going to your State, Senator Fletcher,
and I am very sure I will have a pleasant visit.

(Thereupon Mr. Kinnicutt left the committee table.)
The CHAIRMAN. NOW Mr. Whitney will resume.

STATEMENT OF RICHARD WHITNEY, PRESIDENT OP THE NEW
TORE STOCK EXCHANGE—Resumed

Mr. EEDMOND. Mr. Pecora, here is our 1934 directory.
Mr. PECORA. I thank you.
Senator KEAN. Mr. Chairman, I should like to ask a few ques-

tions of Mr. Whitney. Shall I go ahead now?
The CHAIRMAN. Well, Senator Costigan was going to ask a few

questions.
Senator KEAN. I just have three or four questions, Senator Costi-

gan, if that would be all right with you.
Senator COSTIGAN. Certainly.
Senator KEAN. Mr. Whitney, in regard to the statements you have

filed with the committee this morning of any accounts selling stock,
they do not show whether the trading requirements were enforced.
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I mean to say that the stocks might have been bought or sold in
the name of somebody else, that is, in a name by means of which
somebody else filed a letter saving: So-and-so, please trade for my
own account up to so much. Of course, your inquiry does not show
that.

Mr. WHITNEY. Not as I remember it, Senator Kean; although the
account would have to be reported as carried on the books.

Senator KEAN. Yes. I t is reported as carried on the books, but
if that account were carried on the books as Mr. Jones, with a letter
of authority from Mr. Smith to this effect: Please allow Mr. Jones
to buy or sell up to 1,000 shares and I will be responsible for it;
that does not show, does it?

Mr. WHITNEY. Not as I understand it; no, sir.
Senator KEAN. Next I should like to know: These statements do

not show either when the account was opened, do they?
Mr. WHITNEY. NO, sir; it does not.
Senator KEAN. And it does not show whether the account, in case

a person went short on the stock, whether that account has been
closed out, does it?

Mr. WHITNEY. DO you mean that the stock has been repurchased
against a short sale ?

Senator KEAN. Yes.
Mr. WHITNEY. NO, sir; it does not show that.
Senator KEAN. That is all I wished to bring out; that these state-

ments do not show these facts.
The CHAIRMAN. GO ahead, now, Senator Costigan.
Senator COSTIGAN. Mr. Whitney, when the committee recessed a

few days ago you were, so far as I am concerned, helpfully enumerat-
ing certain complaints against stock-exchange practices. In your
statement given to the committee they were referred to as grave
problems which had led the governing committee of the New x ork
Stock Exchange to recommend a regulatory body constituted under
Federal law. Is it convenient for you at this time to proceed with
the listing of the so-called " problems "?

Mr. WHITNEY. Senator Costigan, I think that is a very broad
subject. I think the exchange and the committee are working to-
ward the same end; and as I have enumerated in that statement, to
which I think you refer, more particularly did we express our desire
that there should be a prevention of fraudulent practices affecting
transactions on exchanges, excessive speculation, and manipulation
of security prices. I think, insofar as the exchange is concerned, we
have gone as far as we can see to date. But it might not hold true
for tomorrow or the next day. As far as we can see to date with
regard to control over our own members, we have gone as far as we
can see to date. We have suggested other means to control others,
who are not within our control.

Senator COSTIGAN. Keferrmg to the enumerated difficulties speci-
fied\ on page 6 of your statement, what steps have you taken to
control the use of advertising and the employment of customers'
men or other employees by brokers who solicit business?

Mr. WHITNEY. Well, there are various rules in the constitution,
which constitution is on file with this committee, with regard to
those two items.
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Senator COSTIGAN. Can you recall any instance in which you
penalized your members for such practices ?

Mr. WHITNEY. In the matter* of advertising, customers' men,
and—what was your other point?

Senator COSTIGAN. The employment of customers' men or other
employees of brokers who solicit business.

Mr. WHITNEY. Specifically, Senator Costigan; no. But I do,
without question, h o w of instances where the actions of employees,
even of partners themselves, have been such as to warrant our
demanding their removal.

Senator COSTIGAN. Have you done so ?
Mr. WHITNEY. I think so without question. I mean specifically

that is not under my direct control, but there is a subcommittee on
customers' men in tnat particular regard, which is a subcommittee
of the quotation committee of the exchange, which has under review
matters of that kind that are being considered almost continually.

Senator COSTIGAN. Could you give us an instance for the record?
Mr. WHITNEY. I haven't one in mind; no. But I think that could

be obtained easily for you if you desire it.
Senator KEAN. Senator Costigan, might I ask a question right

there?
Senator COSTIGAN. Certainly.
Senator KEAN. Mr. Whitney, every customer's man must be sub-

mitted by the firm proposing to employ him to the exchange, and the
exchange must approve him, isn't that true?

Mr. WHITNEY. Yes, sir; it must approve him. They have a very
exhaustive questionnaire as to his business career which must be
filed in the form of an affidavit. He must have had a certain ex-
perience, a sufficient experience in the opinion of the committee, be-
fore he may be so employed. And the rate of his employment is
passed on by the committee. And any changes are passed on by the
committee.

Senator KEAN. I think that covers it.
Senator COSTIGAN. That suggestion, of course, approaches the

problem from the other end and implies that there is no reason to
penalize members of the stock exchange. How about that, Mr.
Whitney?

Mr. WHITNEY. AS to your word " penalize", perhaps I do not
understand it in the way you mean it. But firms have been forced to
remove employees for improper practices when so deemed by the
committee. And there is one specific case I have in mind where a
partner, for a practice deemed improper by the exchange, was forced
to resign from a stock exchange firm.

Senator COSTIGAN. When was that?
Mr. WHITNEY. That was within the last 2 years, I believe.
Senator COSTIGAN. Were you active with respect to that particular

episode?
Mr. WHITNEY. I was conversant with it; yes, sir.
Senator COSTIGAN. YOU yourself used the word " penalize" in

your statement with respect to circulation of rumors or statements
calculated to induce speculative activity. In what sense did you use
that word?

Mr. WHITNEY. DO you mean the use of the word "penalty "?
Senator COSTIGAN. Yes.
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Mr. WHITNEY. That would naturally depend upon the amount
of damage done or the amount of the violation. I have in mind
the control of a certain gentleman for a so-called " rumor ", and he
was exonerated by the governing committee of the exchange be-
cause he very definitely proved his case. And I have in mind an-
other member of the exchange, within recent years, who was brought
before the governing committee and censured for his action, he hav-
ing satisfied the governing committee that what he did was a matter
of negligence rather than of malice.

Senator COSTIGAN. Then you have endeavored to use your powers
with respect to complaints you were considering?

Mr. WHITNEY. Yes, sir; insofar as it affects our members.
Senator COSTIGAN. What, then, are the complaints enumerated by

you on behalf of the governing committee which you now tell this
committee call for Federal action, for a Federal supervisory board
or commission ?

Mr. WHITNEY. The commission of fraud, wherein we have set up
insofar as up-to-date we could see proper and necessary, rules to
prevent it on the part of our own members. We believe, however,
that fraud might be committed by officers and directors of corpora-
tions whose stock is listed, that that is possible, or by other persons
not connected with stock-exchange houses or members thereof. I
think it is a very extremely difficult thing to know how to legislate
against or to control dishonesty. As to excessive speculation, which
I have enumerated, that we believe is in the hands largely of those
in control of the credit system of the country. Again I have stated
countless times, here and elsewhere, that I do not believe there is any
legislation that could prevent the individual from speculating when
he so sees fit. And, thirdly, as to manipulation of security prices,,
we have adopted rules over a period of years affecting the action
of our specialists; more recently rules in that particular regard,
and also rules of recent date affecting the participation in a financial
way of any of our members in pools, options, joint accounts, or syn-
dicates that might be unfair. We believe, however, that many of
those particular things are without our control and therefore we
believe that in conjunction with our own rules there must be regu-
latory governmental control in order to prevent what we cannot
prevent.

Senator COSTIGAN. What I am trying to develop are the reasons
which have led your governing committee to recommend regulatory
Federal control.

Mr. WHITNEY. That is just what I tried to answer.
Senator COSTIGAN. I am trying to get you to enumerate those

practices which you in your experience have discovered in the stock
exchange and which call for a larger regulation than any which you
have practiced.

Mr. WHITNEY. I have tried to answer you by just what I have
said.

Senator POSTIGAN. YOU have nothing further to say with respect
to specific illustrations?

Mr. WHITNEY. I do not think I quite understand you.
Senator COSTIGAN. Presumably there were some specific violations

of ethics or of law which led the governing committee to recommend
a Federal regulatory body. I am endeavoring to get you to specify
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?as clearly as you can, as definitely as you may, what those practices
?have been.

Mr. WHITNEY. Well, sir, I am afraid I am very stupid, because I
have been trying to answer your questions in what I have just said.
As to fraud, we have seen, and I think it has been brought out) in
this investigation that there have been acts committed that come at
least close to the line of fraud, but over which we cannot exercise
control, and therefore call for support on the part of the Govern-
ment. As to excessive speculation, I believe to the best of our ability
in matters which are within our control we have adopted rules and
regulations to cover, and with regard also to manipulation. But I
am trying to make the distinction that we have only certain power
insofar as our members are concerned, which power we try to exer-
cise, but that Federal control must be exercised upon those without
'our control.

Senator COTJZENS. Senator Costigan, might I ask a question right
there?

Senator COSTIGAN. Certainly.
Senator COUZENS. Mr. Whitney, you said a while ago that those

practices which you were unable to reach were participated m, in
numerous cases, by private firms where securities are listed on the
market, and you are unable to reach them in connection therewith,
and I think you said some cases had been presented before this com-
mittee. Can you, from your recollection, enumerate one or two of
those cases that have come before this committee that you were un-
iable to reach?

kMr. WHITNEY. I cannot, Senator Couzens, at the moment give you
at answer. But, again, that is something very easy to obtain, more

particularly probably from our committee on stock list.
< Senator COUZENS. But, Mr. Whitney, you have kept in touch with
these hearings quite thoroughly I believe, and it does not seem com-
prehensible to me that you cannot recall a few cases that have been
submitted to this committee which you would designate as among
those that you could not reach?

Mr. WHITNEY. Senator Couzens, I think a lot that has transpired
before this committee had no particular bearing on stock-exchange
practices.

Senator COUZENS. I am not asking you for those, but the kind that
did come before this committee and that did involve stock-exchange
practices. You may consult with some of your associates if you like
and give us a few instances of such cases.

Mr. WHITNEY (after consulting Mr. Redmond). To answer you.
Senator Couzens, I will say in all honesty that I have not read word
for word the transcript of the hearings held here. But as I am
jreminded, I would say, and I do not remember the situation specifi-
cally, only generally, that the situation with regard to manipulations
in Warner Bros, stock and in the Fox Film stock were two cases
which I think come under the category we have alluded to.

Senator COUZENS. Those are two illuminating cases. Now, would
you include in that category the Chase National Bank stock?

Mr. WHITNEY. That was not done on the New York Stock Ex-
change. I t was removed from the list prior to 1929, if not well back
in the year 1928.
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Mr. PECORA. I t was not removed on the initiative of the New York
Stock Exchange, was it?

Mr. WHITNEY. I do not quite know, Mr. Pecora, why that has any
bearing, but it was not; no.

Mr. PECORA. I t is a fact on the record, nevertheless. Nor was the
National City Bank stock removed from the New York Stock Ex-
change list on the initiative of that stock exchange.

Mr. WHITNEY. But there had been nothing to our knowledge im-
proper in the case of either one of those stocks prior to their removal.

Mr. PECORA. I merely want the record to show that fact because
you say those stocks were removed from the list. I want the record
to show that their removal was on the initiative of the banks them-
selves.

Mr. WHITNEY. And on a vote of their stockholders; yes, sir.
Senator COTJZENS. Pardon me for interrupting you, Senator Costi-

gan. That was all I wanted to bring out.
Senator COSTIGAN. Mr. Whitney, have you ever known of an in-

stance where the exercise of the function of broker and dealer by the
same person has not been compatible with fair dealing ?

Mr. WHITNEY. Yes, sir.
Senator COSTIGAN. Will you illustrate it by giving us the substance

of such an instance ?
Mr. WHITNEY. I will give you the instance that occurs to my

mind, if I understand your question correctly, which was the case
of a specialist some years ago: A specialist a year or two ago had
orders to buy at a fixed price, and, if I remember rightly, it was at
5% He had such orders on his book, and yet he took stock for his

t t 5% A d i l t h h t
% e had suc o d e s s b o o , a d yet h too stoc or s

own account at 5%. And again, although my memory may not
correctly serve me, I think he took 1,500 shares at 5% while he still
had orders for customers, and that he had sold those 1,500 shares out
at a profit. That situation was discovered, and the broker was ex-
pelled from the stock exchange because he had dealt for his own
account at a price at which he still had orders to buy for customers,
which is contrary to the rules of the exchange.

Senator COSTIGAN. In view of that summary handling in that in-
stance, why did your governing committee, speaking through you,
say to us that you recommend that a Federal regulatory body be
given authority to adopt rules governing such an instance?

Mr. WHITNEY. I had reference there to the prohibition now con-
tained in the bill under consideration to prevent a specialist or
member of the exchange having the right to act as dealer and as
broker and

Senator COSTIGAN (interposing). You say you had reference then.
Are you now referring to your prior testimony?

Mr. WHITNEY. NO ; I was referring to what occurred just now.
Senator COSTIGAN (continuing). Or to your language which I am

now reading?
Mr. WHITNEY. TO the language you are reading from.
Senator COSTIGAN. HOW many specialists are connected with the

New York Stock Exchange?
Mr. WHITNEY. Approximately 350.
Senator COSTIGAN. Did you hear the testimony given before this

committee the other day by Mr. Wright?
Mr. WHITNEY. I did not.
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Senator COSTIGAN. Precisely what is the social service performed
by a specialist?

Mr. WHITNEY. Senator, that was gone into for some hours by the
specialist the other day.

Senator COSTIGAN. I should be very happy to have your view of it.
Mr. WHITNEY. Well, may I read from my statement in that

regard ?
Senator COSTIGAN. YOU may answer the question in any way you

choose.
Mr. WHITNEY. Well, I think they serve the purpose of creating

a market in executing orders for customers; and if they did not
exist as specialists, it would be greatly to the detriment of cus-
tomers, who are the public.

Senator COSTIGAN. My recollection is that Mr. Wright testified
that in a period of about 3 months, dealing only in one stock as a
specialist, not including commissions, he made about $138,000. I
am interested to know what, in your judgment, is the social service
he performs that justifies that compensation.

Mr. WHITNEY. TO my way of thinking, that was not compensa-
tion. He bought for his own account securities that he felt would
rise in price, and his judgment was correct. I see no distinction
from doing that particular thing as against a man buying a piece
of real estate also believing that at the end of a period of time it
would augment in value, and then he sold it and his judgment proved
to be correct, so that he made a handsome profit.

Senator COSTIGAN. In other words, you see no necessity for con-
trolling any profits of specialists 2

Mr. WHITNEY. I think not, sir; because you must realize that the
specialist, or anybody who deals for his own account, takes a risk
of losing money as well as of making money. In other words, no
one's judgment is infallible.

Senator COSTIGAN. Would your answer be the same with respect
to control of the practices of specialists as you have known them
in connection with the New York Stock Exchange and whether
there should or should not be some Federal control?

Mr. WHITNEY. I t is my personal private belief that the rules of
the exchange with regard to specialists are more strict and more
comprehensive than with regard to any other class of brokerage
business. But I have stated in all my memoranda that I have filed
here that I believe there are differences of opinion m that respect
with regard to the segregation of dealer and broker, and I advocate
a most sincere and earnest study of that subject, so that a final deter-
mination and solution may be arrived at in case it is different from
our point of view at the present time. I am quite open to any ideas.
Mr. Pecora suggested the other day specialists reporting their
trades for their own account to the exchange. Certainly we would
be happy to see anything done it was felt in the public interest to
be of benefit. I think it a very large and broad question in the
financial situation, that is, the entire subject of segregation, under
which specialists come.

Senator COTJZENS. Mr. Whitney, how did you come to find out
about this specialist who bought stock at 5% for himself and then
later on sold it at a higher price? How did you discover that?
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Mr. WHITNEY. My memory is not as good as it used to be, Senator
Couzens, and I have forgotten just how we found it out. But I
believe it was through a broker who had orders for that slock, and
knowing that the stock had sold at that price in some volume and
he queried the business conduct committee, and they investigated
the matter, and found that the specialist had done as I have told
you.

Senator COUZENS. SO it was a matter of chance and luck that this
situation was discovered. It was discovered in that way rather
than by any general audit or review or regulation that you have
of auditing that specialist's account which enabled that situation
to be discovered?

Mr. WHITNEY. That may be so.
Senator COUZENS. That is what I am trying to find out. I should

like to have matters so arranged that they would not be haphazard;
that there would be some means of audit and control rather than
having it found out by some broker out in the field.

Mr. PECORA. Or by means of some customer making complaint?
Senator COUZENS. Yes.
Senator KEAN. Mr. Whitney, isn't it true that if that stock sold in

any volume and was so quoted on the exchange, immediately any
customer who had an order to buy or sell at that price would question
his broker as to why he had not secured that stock?

Mr. WHITNEY. Yes, sir.
Senator KEAN. And therefore the broker would send the matter

up to the governing committee, and they would examine into it
and find out what the situation really was.

Mr. WHITNEY. Yes.
Senator COUZENS. That is on the assumption that the man is en-

gaged all the time in speculative buying and selling. It does not
take into account the casual buyer in the market, who is not watch-
ing the market from hour to hour or from day to day.

Mr. WHITNEY. Senator Couzens, I am sorry to say that I do not
agree with that, because I do not think you approach it from the
angle it is approached from, and that is that a broker, the representa-
tive of the commission house, say, Mr. Kinnicutt's house, as well
as the others he spoke of here today, their broker on the floor of
the exchange, giving orders to the specialist, is forever watching
those orders, watching the tape, to see whether or not the orders
should be executed; and if there is any possibility in accordance
with the tape of the execution of an order, he will immediately be
aware of that fact, and the broker will send in reports. And the
representatives of the houses who are acting for the public are
always seeking to see that the public's orders are executed, and
demanding such execution from the specialist.

Therefore, I think that is a very sincere method of control exer-
cised upon specialists in that regard.

Senator COUZENS. We may assume, then, from that statement, Mr.
Whitney, that these are very high-grade men, all of them, and that
only one in all of your experience occurs to you where the specialist
got in trouble?

Mr. WHITNEY. I didn't say that, Senator. I do think they are
very high-grade men.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



6 8 7 8 STOCK EXCHANGE PRACTICES

Senator COUZENS. I am not disputing that, but I am saying out
of 350 men who are specialists you can recall only one who violated
what was proper etnics or rules of the stock exchange; is that
correct?

Mr. WHITNEY. NO, sir.
Senator COUZENS. Well, how many do you recall that have vio-

lated the ethics or the rules of the exchange ?
Mr. WHITNEY. That I cannot say definitely, though Mr. Pecora

has that in his record.
Mr. PECORA. The record we have is in substance to the following

effect: That between January 1928 and October 1923, 24 members
and 11 member firms of the New York Stock Exchange were sus-
pended or expelled for reasons other than insolvency. Twenty-
three members were suspended under section 7 of article 17 of the
constitution of the exchange, which provides for the suspension or
expulsion of members who have been guilty of conduct or proceed-
ing inconsistent with justice and equitable principles of trade.

And then there were other penalties imposed for infractions of
rules or regulations of the exchange, including such rules and regu-
lations as involved the making of opening trades at prices not jus-
tified by market conditions, falsification of books and records for
the evasion of income taxes, improper business methods in the han-
dling of investment-trust stock, wash sales, falsification of answers
to New York Stock Exchange questionnaire, placing dummy orders
for unusual amount of shares in an effort to raise the bid price, sup-
plying stock on contract which members owned without disclosing
membership, failure to charge commissions.

Mr. WHITNEY. However, of those, sir, I think you have the direct
answer as to how many of those were specialists, have you not, sir?

Mr. PECORA. Yes, sir.
Mr. WHITNEY. I think that was what Senator Couzens had in

mind.
Senator COUZENS. Yes.
Mr. PECORA. In addition there were penalties imposed on members

for various other infractions, some of which might be specified now:
Using profane language to an exchange employee [laughter] ; using
objectionable language to another member; unjustified remarks re-
garding another member's trading; throwing water on an exchange
employee [laughter]

Mr. WHITNEY. I don't think these are necessarily done by special-
ists, are they?

Mr. PECORA. NO ; they were members.
Senator COSTIGAN. Did these cases result in expulsion?
Mr. PECORA. Fines principally. Throwing torpedoes on exchange

floor. [Laughter.]
Senator COUZENS. May I have the answer with regard to the spe-

cialists ? I would like to get the cleared up. What have you on that ?
Mr. PECORA. I t seems that between January 1,1928, and September

1, 1933, specialists received warmngs and disciplinary action in a
total of 93 instances.

Senator COUZENS. Does that indicate whether that is 93 different
specialists? If it is, it is a large percentage. If it is a repetition of
the same specialists, why, there is something wrong with the ex-
change to permit such repetition.
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Senator BULKLEY. In what period was that?
Mr. PECORA. Between January 1,1928, and September 1,1933.
Senator KEAN. Five years.
Mr. PECORA. For ma] or infractions of rules there were 7 specialists

expelled, 2 suspended, 3 jcensured, and 1 permitted to sell his
membership.

Senator BULKLEY. Would a man invariably be expelled for buying
stock for his own account when he had a customer's order at the same
time?

Mr. WHITNEY. SO far as I have ever known, Senator Bulkley. I
have known no exceptions that I can think of.

Senator BULKLEY. Would he quite certainly be ejected?
Mr. WHITNEY. We believe so; yes.
Senator BULKLEY. The reason I a$k that is the man that you told

about a few minutes ago that bought 1,500 shares must have had some
hope of getting out. Do you know how he figured it ?

Mr̂  WHITNEY. NO, I do not; but, naturally, anybody who is break-
ing rules or committing a crime has a hope that they are going to
get away with it.

Senator BULKLEY. One thousand five hundred shares seems a
rather large amount if you have confidence in catching him at even a
hundred shares.

Mr. WHITNEY. I t was a very active stock.
Senator COSTIGAN. HOW about selling for their own account at the

time that they are purchasing for a client?
Mr. WHITNEY. That is allowed, sir, if under certain rules. In

other words, if they are selling for their own account where the client
is purchasing, they must receive confirmation on the approval of that
trade by the representative of the customer.

Senator COSTIGAN. Was the case of a Miss Roberts, of New York,
brought to your attention, Mr. Whitney?

Mr. WHITNEY. At various times, sir.
Senator COSTIGAN. Was her complaint investigated and acted

upon?
Mr. WHITNEY. Most thoroughly; yes.
Senator COSTIGAN. What form of action?
Mr. WHITNEY. We did not grant her complaint.
Senator COSTIGAN. There was in that instance, was there not, a

judgment in one of the courts of New York which seemed to support
her claim?

Mr. WHITNEY. A certain part of it in which she got judgment.
Senator COSTIGAN. YOU felt that the judgment did not justify her

complaint?
Mr. WHITNEY. Did not justify any further action by the exchange;

yes, sir.
Senator COSTEGAN. I mention the case because it is already in our

records
Mr. WHITNEY. I t is in your records, and very full letters have

been written in regard to the case to Senators of the United States.
Senator COSTIGAN. Mr. Whitney, do you claim that you can im-

pose an order for the filing of frequent reports of corporations which
have already listed their securities with the exchange ? If you were
to adopt a rule today would you regard it as retroactive?

175541—34—PT 15 30
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Mr. WHITNEY. I believe we probably can; yes, Senator.
Senator COSTIGAN. Have you ever attempted to issue that sort of a

rule?
Mr. WHITNEY (after conferring with Mr. Redmond). Perhaps I

do not quite understand your question. We have sought, and I think
gained, from corporations the filing of reports in accordance with
our views.

Senator COSTIGAN. By voluntary action on their part?
Mr. WHITNEY. By voluntary—well, it was not altogether

voluntary.
Senator COSTIGAN. DO you claim it was compulsory?
Mr. WHITNEY. We claimed that they must do it, because they

were not meeting our requirements. If you have reference to whether
a corporation signed an agreement with us in the past only to file
annual reports and we wished to impose upon them the filing of
quarterly reports, it is a question, but I do not believe we could
enforce it. We have, however—I think I said it here—been striv-
ing along that end, where we believe a corporation should so file,
and we have met with a very tremendous acquiescence.

Senator COSTIGAN. But you do recognize limitations on your power
to deal with corporations?

Mr. WHITNEY. I think we have recognized certain limitations.
Whether or not they are limitations that are subject to review by
a court is perhaps another question.

Senator COSTIGAN. DO you regard the rule of the exchange to en-
force its regulations on corporations which have listed their securi-
ties as inadequate with respect to newly listed securities?

Mr. WHITNEY. NO, sir.
Senator COSTIGAN. YOU feel you have full power in such instances,

do you?
Mr. WHITNEY. Yes, sir.
Senator COSTIGAN. In such cases if the corporations do not comply,

what are your remedies ?
Mr. WHITNEY. If they do not comply with their agreement with

the exchange, our remedy is to strike the stock of the corporation
from the list.

Senator COSTIGAN. IS that remedy not one which is apt to do con-
siderable injustice to stockholders?

Mr. WHITNEY. I t may do a great injustice, and for that reason
we are very careful not to exercise it unless we think the provoca-
tion is entirely sufficient.

Senator COSTIGAN. Have you exercised it?
Mr. WHITNEY. We have suspended dealing; yes, sir. We have

stricken in some cases. We have threatened to strike in various
cases.

Senator COSTIGAN. What was the effect on the stocks in such in-
stances? Were they depressed in price?

Mr. WHITNEY In the cases of suspension we felt that the stock
should not be traded in any longer until a thorough investiga-
tion had been made. Where they were stricken we felt there was
due cause for striking. If I remember, those cases that come to my
mind the stocks were selling at low prices at the time of the sus-
pension or striking. Where we have threatened to strike at times
the stocks were selling at very considerable prices.
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Senator COSTIGAN. IS it not your judgment that the Federal Gov-
ernment can more effectively apply penalties against individuals
without injuring the stock holdings of outsiders in such cases?

Mr. WHITNEY. When you say " individuals " do you mean in-
dividuals or corporations f

Senator COSTIGAN. Or corporations.
Mr. WHITNEY. NO, sir; I do not.
Senator COSTIGAN. Or the officers of corporations?
Mr. WHITNEY. With respect to their own acts; yes. But with

respect to the effect upon the public in regard to corporate acts, 1
think the exchange can act more promptly than can an adminis-
trative body.

Senator COSTIGAN. I t is your judgment that it can act more
promptly ?

Mr. WHITNEY. Yes, sir. And, therefore, in the interest of the
public.

Senator COSTIGAN. Did you also say more effectively?
Mr. WHITNEY. Yes, sir.
Senator COSTI'JAN. Then your recommendation of supervisory Fed-

eral power has no relation to the problems we are discussing?
Mr. WHITNEY. Yes; it has.
Senator COSTIGAN. YOU prefer to leave those to the stock exchange?
Mr. WHITNEY. Well, Senator, we, I think, have taken this in three

parts, this bill. Ono, that relating to the stock exchanges, the other
relating to the use of credit, and the third referring to the imposi-
tion of rules and regulations upon the corporations of this country.
The latter two we believe outside, and should be outside, of any stock
exchange bill. On the first we have made the recommendations as
you are aware.

Senator COSTIGAN. I t is my understanding—and I trust Mr. Pecora
will check with respect to thi&-^-that during the recent hearings of
the committee there has been testimony indicating questionable action
in the forms of pools and other manipulations, some of which have
involved exchange firms and exchange members, such as E. F. Hut-
ton & Co, W. E. Hutton & Co., Ben Smith, Eedmond & Co., Ames
Bros., Kuhn, Loeb & Co., and Charles Wright. If I am correctly ad-
vised—and I have not been in attendance at all the meetings, and,
therefore, speak with these qualifications—may I ask what action the
New York Stock Exchange has taken, now that these charges have
been made public, to indicate its approval of such conduct?

Mr. WHITNEY. I think in the case of E. F. Hutton & Co. the mat-
ters are under advisement. I am not aware that there were practices
indulged in by any of the others that were Contrary to the rules of the
exchange.

Senator COSTIGAN. IS it true that the constitution of the New York
Stock Exchange forbids information being given to its members ?

Mr. WHITNEY. In what regard, sir ?
Senator COSTIGAN. My information is that Mr. Redmond testified

the other day that there was some prohibition in the constitution
against divulging information to members of the exchange.

Mr. REDMOND. I don't think so, Senator.
Senator COSTIGAN. Am I incorrectly advised as to that, Mr. Red-

mond?
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Mr. PECORA. Perhaps, Senator, at this time you have in mind what
Mr. Redmond said the other day with regard to the treasuerer's
report of the exchange.

Mr. REDMOND. The constitution provides specifically that the finan-
cial statement of the exchange shall be furnished to the finance com-
mittee and to the governing committee of the exchange. That is the
constitutional provision.

Mr. WHITNEY. And they being elected by the members.
Mr. REDMOND. Yes.
Senator COSTIGAN. Are there special reasons for keeping such in-

formation confidential &
Mr. REDMOND: Senator Costigan, to my best knowledge that pro-

vision has been in the constitution of the exchange for a great many
years. What its original purpose was I cannot pretend to state.
But it has been in the constitution and has been signed by, I think,
probably every member of the exchange who is a member today.
I t is a very ancient provision of the constitution.

Senator COSTIGAN. May I repeat the question, as to whether there
are any reasons known to you or Mr. Whitney why that clause
should remain in the constitution?

Mr. WHITNEY. I will answer " no." I don't know what Mr.
Redmond will answer.

Mr. REDMOND. I thought you were asking me what reasons there
were at the time of its adoption, Senator. I frankly do not know
those.

Senator COSTIGAN. In organized circles there might be thought to
be some analogy between such a provision and what has been rather
depreciatingly referred to as " yellow-dog contracts ", an imposition
on members of conditions which keep them from free action with
respect to matters of importance or deemed important by them.

Mr. WHITNEY. I imagine the business life of a member is pretty
important to him, and yet he signs that into the hands of the govern-
ing committee willingly on joining the exchange.

Mr. PECORA. He has no alternative if he wants to become a
member ?

Mr. WHITNEY. He has not, sir, but he does not have to become a
member.

Senator COSTTGAN. I think that is all, Mr. Chairman.
Senator KEAN. Mr. Whitney, on the exchange a man goes up to

a specialist—and there may be two at the same time—and it jnay
be a question of buying a hundred shares at an eighth, and he gives
the hundred shares to that man instead of giving it to that man.
Now, of course, that man makes a complaint, does he not, or is very
apt to, that he has not been fairly treated?

Mr. WHITNEY. YOU mean if two men are bidding at an eighth for
stock in the crowd?

Senator KEAN. Yes.
Mr. WHITNEY. And someone comes in there and sells a hundred

at an eighth?
Senator KEAN. Yes.
Mr. WHITNEY. Then the seller has no jurisdiction as to who will

buy that 100 shares. The other two, as I think is commonly known
in brokerage circles, " match " to see who gets the purchase.
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Senator KEAN. Yes, but I am talking about sometimes a broker
gives a preference to one man, and that then there is a complaint,
and that accounts for some of these numerous complaints that you
have. Isn't that true ?

Mr. WHITNEY. YOU mean where he is a seller, Senator, of that
100 shares?

Senator KEAN. Yes; and he gives it to one man that is bidding an
eighth and ignores the other one.

Mr. WHITNEY. He gives the orders?
Senator KEAN. Oh, no; he
Mr. WHITNEY. Sells the stock?
Senator KEAN. Yes.
Mr. WHITNEY. We cannot do it, sir, under the rules.
Senator KEAN. Isn't there sometimes a question of dispute as to

whether he sold it at an eighth or whether he sold it at a quarter?
Mr. WHITNEY. Oh, yes. Yes.
Senator KEAN. Isn't that one of the complaints that is continually

brought up before the board?
Mr. WHITNEY. Very often before the committee.
Mr. KEAN. And the man censured if it happens more than once?
Mr. WHITNEY. NO; I would not say that that was a question of

censure. I t might be an occasion of complaint frequently, for
adjudication.

Senator KEAN. All these sales are made by voice?

Mr. WHITNEY. Yes, sir.
Senator KEAN. The consequence is that, if there is a dispute about

the sale, why, the only place they can go to is the committee?
Mr. WHITNEY. That is correct.
Senator KEAN. And therefore, any dispute comes up to the com-

mittee on any sale at all?
Mr. WHITNEY. Where there is a complaint; yes, sir.
Senator KEAN. And that accounts for a large number of these

complaints ?
Mr. WHITNEY I would believe a lot of them.
The CHAIRMAN. Are there any other questions any member of

the committee wants to ask?
Mr. PECORA. Mr. Whitney, may I ask on how many occasions in

the past 5 years the governing authorities of the exchange have
required their members to report short positions by customers in
any given security or securities ?

Mr. WHITNEY. I would have to get that for you, Mr. Pecora. If
you desire it, I will.

Mr. PECORA. And where the governing authorities have under* alien
to obtain such information what has been the purpose?

Mr. WHITNEY. Various purposes.
Mr. PECORA. For instance ?
Mr. WHITNEY. Well, we have had instances where there have been

reports of, I think, what started the investigation by the Senate
committee on April 8, 1932, and then we asked for the short selling
statistics particularly for that time, which was unusual. We ask
for short selling statistics, as you know, now every mo'ith I t
used to be, I believe, bimonthly, prior to that weekly, and prior
to that daily And I think there have been various special inquiries,
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questionnaires as to purchases and sales in stocks, for various
reasons.

Mr. PECORA. Can you enumerate the reasons ?
Mr. WHITNEY. NO, sir. I will be very glad to get the records

if you desire them of the business conduct committee telling you in
detail what questionnaires have been sent out.

Mr. PECORA. When at the time of the institution of this investi-
gation in April 1932 the exchange made the inquiry that you have
referred to, did the exchange make that information available to
the committee?

Mr. WHITNEY. Yes, sir.
Mr. PECORA. And on other occasions where the exchange has ac-

quired such information for any special purpose, what was done with
the information?

Mr. WHITNEY. Why, very often, sir, it has been given to the
attorney general of the State of New York.

Mr. PECORA. In cases where members of the exchange have been
disciplined for such infractions of the rules as the making of wash
sales has the exchange gone beyond inflicting its own disciplinary
power upon the members ?

Mr. WHITNEY. I think always, sir, those have been reported to the
attorney general of the State of New York, so far as I know.

Mr. PECORA. Are you quite sure of that?
Mr. WHITNEY. I would not be positive. I do not, frankly, re-

member any such instances of recent rate as to wash sales. I think
there can be readily obtained from the attorney general of the State
of New York the exact endeavor of help that we have offered to him
at all times, and his predecessors.

Mr. PECORA. Where members have been disciplined for such reasons
as falsification of records for income-tax evasion, has report of those
infractions been made to the public authorities?

Mr. WHITNEY. I only know of one case, and that to the best of
my knowledge was immediately reported; yes, sir.

Mr. REDMOND. TO both Federal and State authorities, Mr. Pecora.
Mr. PECORA. I think Mr. Kinnicutt offered for the record here a

form of questionnaire that is sent out semianamally to members of
the exchange?

Mr. WHITNEY. Or more often, sir. I t is the regular business-
conduct committee's questionnaire.

Mr. PECORA. I don't know what was done with the form that he
put into the record. Do you happen to have a copy of it?

Mr. REDMOND. I do not have a copy with me, Mr. Pecora. I think
there must be one in your files. 1 am pretty sure it has been sub-
mitted to you.

Mr. PECORA. We took the returns of the questionnaire that we
addressed to your exchange and put them into the record here. I t
was rather a bulky document.

Mr. REDMOND. I meant our financial business conduct question-
naire.

Mr. WHITNEY. The one that Mr. Kinnicutt referred to is the regu-
lar questionnaire of the business conduct committee which is sent out
periodically to the firms under its jurisdiction.
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The CHAIRMAN. That is all, Mr. Whitney.
Mr. WHITNEY. Thank you, Mr. Chairman. I appreciate your

courtesy and that of the committee to us all.
The CHAIRMAN. Mr. Y. E. Booker.

STATEMENT OF Y. E. BOOKER, VICE PRESIDENT, WASHINGTON
STOCK EXCHANGE, WASHINGTON, D.C.

The CHAIRMAN. State your name, place of residence, and occu-
pation.

Mr. BOOKER. Y. E. Booker; vice president Washington Stock Ex-
change; senior partner in the firm of Y. E. Booker & Co., Wash-
ington.

Gentlemen, I just want to speak very briefly on this bill as it
affects our little Washington Stock Exchange. The two sections that
affect us are section 10 and section 7.

The Washington Stock Exchange is almost purely an investment
exchange. There is no speculation there that I know of. There has
not been any for a number of years. So far as I know there is no
margin trading there. I do not think there would be any margin
trading even if we tried to do it, because there is an almost complete
absence of speculative securities there.

The sales represent actual purchases by investors who buy for
their own account for investment, pay for them, and lock them up
in their boxes. Virtually all the active members of the Washington
Stock Exchange are dealers in securities and underwriters of securi-
ties, as well as being brokers. Their present organizations have been
built up to perform the functions, both of a dealer in securities
and of a broker in securities, for the purchase of investment securi-
ties on exchanges.

Under section 10, as I read it, the dealers would be compelled to
either give up their memberships on the stock exchange or give up
their business in the underwriting of securities. Most dealers could
not stand this segregation of their business. We have a lot of em-
ployees who are trained especially in one branch of it, for the stock
exchange end, and in the other branch for the underwriting and dis-
tribution of securities, and if we were forced to just cut our businesses
in half, it would necessitate the letting out of some of our employees,
and I think, so far as the Washington Stock Exchange is concerned,
we would lose the benefit of the Washington Stock Exchange for
the investors of Washington.

Not only that, but it would be an inconvenience to our customers,
because our clients are in the habit of coming to us for investment
counsel and advice. They naturally buy and sell on exchanges
through the same brokers where they buy their securities outright.
In other words, if they come in to us to buy their investment securi-
ties, when they want to buy or sell a bond on the Washington
Stock Exchange, they would naturally come to us. Under this
bill we would not be permitted to retain our membership on the
exchange, and would have to say to our clients: " We cannot buy
this bond for you on the exchange " and they would have to go
somewhere else. I think that would be an inconvenience to the
clients. I know it would be a great hardship to the dealers, and I
feel that, as our exchange is organized, we would have to close
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out, because I do not think we could get enough business and enough
active people to support it, if you limit it to people who are not
dealers. There is virtually nobody else on the Washington Stock
Exchange.

Senator KEAN. In other words, you would starve to death?
Mr. BOOKER. We are not getting rich on the stock-exchange busi-

ness, but at present there is virtually no underwriting business,
although we hope there will be. The two have always gone hand in
hand. Dealers have always been members of the little local stock
exchange.

Section 7 of the bill would also work a hardship on most of the
small dealers throughout the country. I think my own case is
typical. We buy bonds in New York constantly, whether they are
on the exchange or off. We have to pay for them in New York. Our
firm has a small capital. We find it best to keep a part of it in
securities, mostly in Government bonds. We find it is very conven-
ient to keep part of those bonds in New York, with our correspond-
ent. When we buy a block of bonds, say $10,000 bonds for an indi-
vidual's account in New York, we instruct the broker who sells
them to us to deliver them to our New York correspondent. He
charges our account with that, and really loans us the money on
the strength of the securities we have deposited there. The bonds
are then shipped to us. We deliver them to our client, who pays for
them, and we send the money back to New York. That loan stands
for about 2 days.

Under section 7, no member of a national exchange can borrow
money except from the Federal Keserve bank. In our case it would
mean we would either have to carry a lot of cash in New York and
have it idle most of the time, or we would have to go to some of our
Washington banks and make a separate loan each day for each one of
those transactions, put up collateral, sign a note, and 2 days after
pay off the loan, get the collateral back, and repeat the process con-
stantly. I t would be a nuisance to the banks, and would be a great
hardship to us, whereas under the present system it is just book-
keeping. We buy the bonds, and our account is charged with them,
and then within about 2 days we pay for them. The interebt only
runs while we actually have the loan.

The CHAIRMAN. Your objections are to sections 10 and 7?
Mr. BOOKER They are the only two I am objecting to, because

they are the two that vitally anect our little Washington Stock
Exchange, and I think our little exchange is representative of a
great many of the small exchanges. I think perhaps my business
is representative of the business of a great many of the small local
dealers throughout the United States.

The CHAIRMAN YOU want to continue as a dealer and broker
and underwriter 3

Mr. BOOKER. I t would work a great hardship on me if I did not.
Not only would we lose our commissions on securities which we buy
and sell on the stock exchange, but we would also lose our invest-
ment in our seat. If every dealer m Washington had to elect to
remain on the stock exchange or remain a dealer, he would have to
remain a dealer.
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The CHAIRMAN. What is the price of a seat now on the Washing-
ton Exchange?

Mr. BOOKER. I t is little or nothing. The last sale was $200. I
bought one 4 years ago, however, for $4,000.

The CHAIRMAN. DO you have the same rule that the New York
Stock Exchange has, that that seat shall not pass as an asset in
case you should die, or in case you should become bankrupt, so
that the creditors could not reach the value of the seat?

Mr. BOOKER. There is an insurance clause in connection with our
seat. I t carries $2,000 life insurance. In case the broker dies, there
is $2,000 in a gratuity fund in the exchange to cover that feature
of it.

The CHAIRMAN. I t goes to the exchange and not to your estate?
Mr. BOOKER. NO. I t would go to my estate, but it would go to

the exchange if I had any outstanding obligations which I had not
met on, the exchange. I t is there for that purpose, to protect the
other members of the exchange.

Mr. PECORA. What the chairman wanted to know was whether
or not your exchange had a rule similar to that of the New York
exchange, under which the proceeds from the sale of a member's
seat would not be available to the general creditors of a bankrupt
member.

Mr. BOOKER. I know of no such rule. In fact, I am quite sure
there is no such rule, because we happened to have a similar case
some time back, and I remember there was an effort made to attach
the seat.

Senator KEAN. But is it not true that the exchange specifies that
the debts of the members of the exchange to other members of the
exchange shall first be settled before it goes to the general creditors.

Mr. BOOKER. I think that was the purpose of putting the insur-
ance clause in there, in case the member died and he had a com-
mitment with another member.

The CHAIRMAN. HOW many members have you ?
Mr. BOOKER. Forty members. Of those 40 members, there are not

more than a dozen who are at all active. Our exchange in years
gone by used to be very active, but in recent years there has been
barely a corporal's guard there, but we have tried to keep it open.
Its principal function, I think, is giving public quotations to the
securities listed. Some days there will not be more than two sales,
but each day the list will be called, and there will be actual bids
and offers. That is an actual protection to the public, to protect
the public from people selling them something far above the offer-
ing price or buying it from them far below the bid price. I t is
also a protection and service to the Washington banks, which make
loans on these local securities and which take the Washington Stock
Exchange's daily quotations, which are printed in the local papers,
and check the loans against them. I t is not a big market, but it
is better than no market, and it does show the bid and asked.

The CHAIRMAN. What margins do you require ?
Mr. BOOKER. We do not do any' margin business. I never have

done any margin business. So far as I know, all the transactions on
the Washington Stock Exchange are paid for outright. I can only
speak Ifor myself. I never have executed any other kind of an order
on the local exchange.
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The CHAIRMAN, Are there any questions?
Senator KEAN. What margin do the banks require on Washing-

ton stocks; do you know ?
Mr. BOOKER. I think the Washington banks, or most of the invest-

ment securities on the Washington Exchange, would be perfectly
willing to lend on a 25-percent margin.

Senator KEAN. Then you have established, practically, that you
are operating on a 25-percent margin.

Mr. BOOKER. Yes.
The CHAIRMAN. That is all, Mr. Booker.
Mr. BOOKER. Thank you.
The CHAIRMAN. I have here a number of statements with refer-

ence to the bill, which I would like to insert in the record.
The first is a statement on behalf of the United Fruit Co., dealing

with the question of the requirement of corporation reports.
The next is a communication from Mr. John K. Starkweather.

He has made certain criticisms of the bill.
I have also a communication from a Mr. Donald E. Fritts. He

encloses an exhibit. I will not put the exhibit in, but I would like
to insert his letter in the record.

I have also an editorial from the New York Evening Post which
I think should go into the record. I t is entitled "A Twenty Billion
Dollar Stock Orgy."

I have also an editorial from the St. Louis Star-Times, entitled
" Mr. Whitney's St. Louis Aids."

There is also a letter from Mr. S. L. Bernstein.
(The communications will be printed at the conclusion of today's

proceedings.)
The CHAIRMAN. IS there anyone present who wishes to be heard?

Is Mr. Leonard present? He has asked to be heard. (No response.)
If there is no one present who desires to be heard, we will take a

recess until 10:30 tomorrow morning.
(Whereupon, at 4:10 p.m., Monday, Mar. 5, 1934, an adjourn-

ment was taken until tomorrow, Tuesday, Mar. 6, 1934, at 10:30
a.m.)

WASHINGTON, D C, March, 2, 1984.
The United Fruit Co. and its wholly owned subsidiaries carry on business

in many countries of the world. It operates extensive banana, sugar, coco-
nut and cacao plantations in the various countries of Central America and
the islands of the West Indies It also operates in these countries railroads,
commissaries or stores,, hospitals, and many other smaller commercial enter-
prises. In the United States, Canada, and all the countries of Europe it has
large selling organizations and it operates approximately 100 ships, plying
between the countries of Central America and the United States, Canada, and
Europe.

It will be apparent, therefore, that it is impossible for the United Fruit Co.
to make interim statements of the kind proposed by the pending stock exchange
control bill The statements of great international companies such as the
United Fruit Co are by the nature of the business itself the consolidated
statements of a large number of wholly owned associated companies and it
cannot assemble for the purposes of such statements the necessary facts in
any practical way The business is carried on in so many countries and
with so many various steamship lines, railroad companies, and governments
and the operations are in many different kinds of money with fluctuating
exchanges and various relations which can only be wound up and closed at
the end of the year The matter of taxes alone in the various countries can
only be prorated by guesses as to what the total net earnings are going to
be at the end of the year.
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It is also impossible for a company doing a seasonal business to file satis-
factory reports of the type contemplated by this proposed bill. In a seasonal
agricultural business the expenses are chiefly incurred in one part of the
year and the earnings almost wholly in another part of the year It is, of
course, farcical to contemplate making a statement which has any significance
except at the close of the year, that is to say, when a complete cycle of events
has taken place

In some businesses it is comparatively simple to make a correct monthly,
quarterly, or semiannual report. In other businesses the cost of making in-
ventories and revaluations would be so excessive that to demand them monthly
would tend to destroy the business, and yet it might be a reasonable require-
ment in those businesses to have statements filed quarterly.

Again, you have certain businesses the nature of which precludes the possi-
bility of any accurate statement of operations or trial balances being made
except at the end of each year. It is not impossible for the United Fruit Co to
make an estimate of its condition quarterly It is absolutely impossible to
make any statement that any officer of the company will be willing to sign
as an accurate one Too much of it would be guesswork, and we have received
information within the last few days that we will not be able to find any
certified accountant prepared to certify to quarterly statements of the United
Fruit Co of the kind required by the bill as it now stands.

This is from no desire to hide facts. It comes solely from the impossibility
of determining facts in this world-wide business, chiefly agricultural We
issue informal estimates each quarter, making it clear that it is an estimate
and not an official statement of condition. We take the public into our confi-
dence to the extent that they may have the opinion of those administering
the company's affairs as to what we believe is the situation. That is to say,
we share o"ur "best guess" with the public, but neither we nor anyone else
can certify under oath or otherwise that our estimate is correct. That fact
cannot be determined until the end of the year No law can alter this fact
All such a law will mean so far as we are concerned is that we cannot con-
tinue to have our stock listed on the exchanges. This means that the pro-
visions as they stand are unreasonable because there cannot be any company
in the United States more anxious than is this company to live up to its
legal and moral obligations in respect to fair and honest dealings with its
shareholders and the public

GULF STREAM APARTMENTS,
Miami Beach, Fla.

Memorandum summarizing certain objections to the proposed " National Secur-
ities Act of 1934", as outlined in a recent conversation with Hon James M.
Landis

As we read the proposed bill, it would not be possible for the bond house
to be an underwriter and at the same time do business with the public directly
as a dealer or broker, piovided it were doing any business through stock-
exchange brokers

Recognizing as we do the thought underlying this provision, nevertheless
we would point out that very few houses will have the capital or the estab-
lished business sufficient to warrant their confining their activities to pure
underwriting The results to be expected in my opinion will be (1) a tendency
to drive all new underwriting of importance into the hands of a few large
houses, principally in New York, of the general type of Morgan and Dillon,
Read; (2) to make it difficult if not impossible for the small or purely local
industries to finance themselves, as such underwriting houses are not inter-
ested in this type of security; and (3) to eliminate from the local security
houses throughout the country a type of business which contributes largely
to their success and which they are best qualified to handle

As we read the bill further it would prevent the same security house from
acting in the capacity of both dealer and broker It would be our judgment
that this provision was written into the bill having in mind certain abuses
in the stock market and that it was not aimed at the investment-bond busi-
ness If put into torce, however, it would in my opinion put out of business a
very large number of smaller firms, which like my own are not interested
in nor involved in speculative activities, but solely in the distribution to
investors of municipal, railroad, and corporation bonds. In the normal course
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of our business we are called upon to make bids for our own account for
bonds in which we are interested, and to buy or sell for customers' account
others in which we have no interest We may on the same day participate
in an underwriting or purchase group which is bidding on issues of municipal
bonds

There is no possible objection on our pait to advising our customers clearly
on each transaction m which capacity we are acting, but to conhne us to
one or the other exclusively would make it extremely doubtful whether we
could continue in business and, in any event, would greatly reduce the value
of the service we render to the investing public We fail to see that the in-
vesting public is harmed by our acting in this dual capacity in separate
transactions or even in the same one, provided the customer knows our position.

Most of the smaller firms do not have, under present conditions, enough
pure brokerage business to support their organizations; neither can they
possibly carry enough different issues on hand on a dealer basis to satisfy
every need of their customers as to variety and amount, on either basis,
therefore, they would, under the bill, stand to lose substantial parts of the
profits on which they depend for their existence

A typical example of what is involved may be cited A customer approaches
us to sell a block of bonds, needing has funds promptly Bids cannot be
located for the entire block, so we sell what we can on commission and tell
our customer we will either continue his order or take the bonds for our
own account at the same net price and take our chances of retailing them.
The customer elects to sell them all and gets his money when he needs it.
As we read the bill, such a transaction would be illegal, as we have acted
as a combination of dealer and broker We cannot see why this is not only
a perfectly honest but also a very useful service

We believe the authors of the bill have overlooked the essential character of
the bond business, if (as we doubt) this provision was intended to affect our
business There is not a natural market at all times for more than a small
percentage of bond issues Even the largest and best-known issues are at times
difficult to sell in blocks except over a period of time The service of the bond
house lies in its knowledge of prospective buyers and their presentation of the
issues in far more than mere name This takes time, effort, and expense, and
if it were not for houses like ourselves which, knowing their business and their
markets, are willing to take the risk involved in buying outright for resale
when immediate bids are not available, a large part of the marketability of
bonds would disappear or their markets would be seriously hampered

We know of no pure bond houses which are not forced at times to act in
both capacities to serve banks, insurance companies, and individuals, and we
believe it is an essential service in the bond market We agree that the
customer should know at all times in which capacity we are acting, and should
be in a position to instruct us if he so desires as to his wishes in this regard.
We do not believe, however, that the structure of the investment-bond busi-
ness should be torn down, as we believe this bill would do, as a corrollary of
a measure aimed at stock speculators, certain of whose tiansactions appear as
dubious to us as to you

JOHN K STARKWEATHER,
STARKWEATHER & Co, INO.

SAN FRANCISCO, March 1, 1934
Hon DUNCAN FLETCHER,

United States Senator, Washington, D G
DEAR SENATOR FLETCHER : The enclosed figures conclusively demonstrate what

happens when credit is expanded under the present lax margin requirements.
Another strong argument that should support supervision and regulation

would be to ascertain the value of securities that have been admitted to trad-
ing which are either valueless or selling at a small fraction of their price at
the time they were admitted

Piracy on the high seas of finance must be doomed
You represent the United States of today This opportunity to serve us

transcends in importance Billions of dollars have been needlessly lost The
facilities and methods previously employed must be restricted

Any stock exchange legislation, not too severe, decisively correcting abuses
so abundant and harmful in the past is hailed by me, a customer's man, as
placing my position on a much higher and more respected plane

Sincerely yours,
DONALD E FRITTS.Digitized for FRASER 
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[From the New York Evening Post]

A TWENTY-BlLLION-DOLLAB STOCK ORGY

American Founders Corporation and subsidiaries, $424,450,000
Bethlehem Steel Co and subsidiaries, $539,100,000
Electric Bond & Share and subsidiaries, $809,685,000
Standard Oil Co of New Jersey, $17,672,520,000
No, gentle reader, these huge amounts do not represent dividends or capitali-

zation or anything else which appears in reports to stockholders or on auditing
sheets. They have nothing whatever to do with the businesses for which the
companies were organized

These millions and billions of dollars were poured into the stock market
in the hysterical days of 1929 One after another, a score of the biggest indus-
trial combinations in the country went wild, like so many excited speculators,
and with their eyes on the tape threw their stockholders' money into the
boiling market—which thereupon boiled the more violently.

And did the governors of the stock exchange, impressed with a sense of public
responsibility, refuse to allow this money to be received? Did they suggest
to the speculating companies that they should not use their funds as if they
were chips in a poker game? Did they hint that the market was already run-
ning away with itself? Not so that you could notice it

A little regulating in the mad year of 1929 would not seem to have been
altogether out of place

Richard Whitney, president of the exchange, is solicitous for investors
" There are literally millions of our citizens ", he tells the Senate investigat-

ing committee, " who own or are interested in listed securities The vast
majority of them are investors and not speculators " Let us accept these state-
ments literally Let us accept the further statement that these millions of
people " are all interested in the maintenance of a public market for securities "

What kind of public market are they interested in and what kind do they
have a right to? A public market which, when it is already dizzy with its
inflated figures of values, can be made still dizzier by the dumping of billions
of dollars from companies which have forgotten what they were organized for?
Is that the kind of market which Mr Whitney would provide for the millions
of "investors and not speculators" for whom he is so solicitous?

The interest of these investors, he says, " is a real one " It is, indeed And
just because it is real it needs the protection which so far it has not received
from Mr. Whitney or his fellow governors Mr Whitney raises an objection
against almost every provision of the stock exchange regulation bill But he
is strongly m favor of regulation which will make no appreciable difference
in the present practices and which would not prevent a repetition of the 1929
boom and the subsequent crash

To leave regulation of the stock exchange in its own hands would be not
unlike permitting drug addicts to regulate the narcotic trade

ELIZABETH, N J , March 2, 1984
Hon DUNCAN U FLETCHER,

Washington, D O
DEAB SENATOR: Your work on the investigating committee of the stock

market is one deserving of praise and admiration for the stand you have
taken Do not let any of the Wall Street pirates get away from being severely
regulated by law

In my estimation the stock exchange was one of the large contributories to
our present depression, having robbed millions of people of their money who
today are floundering around in a helpless condition, having bought securities
on recommendation of the Wall Street crook.

I am enclosing a clipping from the New York Evening Post which is of
interest and no doubt is a true interpretation as to how the Wall Street crowd
cares about investors

Yours very truly,
S P BOPF.
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[From the St Louis Star-Times]

MB WHITNEY'S ST. LOUIS AIDS

A sample of the way stock-market propaganda works is found in the quick
response of the St Louis Chamber of Commerce to the SOS sent out by Richard
Whitney, president of the New York Stock Exchange, who called upon coipora-
tions and industrial groups to oppose the Fleteher-ftayburn bill regulating the
security markets Evidence that the directors of the St Louis Chamber of
Commerce accepted Mr. Whitney's arguments off-hand, without putting them to
any test of validity, is found in the following climactic declaration against
the biU:

" We do not believe it to be prudent or constructive to require banking insti-
tutions to exact a 60-percent margin or that members of licensed exchanges not
be allowed to loan on or trade in unlisted securities; thereby destroying the
marketability of a great number of sound securities, thus causing irreparable
harm to investors and corporations, further liquidation and deflation, together
with restriction and cuitailment of credit at a time when credit should be
expanded."

If Mr Nardin or any of his fellow directors had taken the trouble to tele-
phone to leading St. Louis brokerage houses holding memberships in the New
York Stock Exchange he would have learned that they do not now, and have
not for years, made loans on unlisted securities. He could also have learned,
by consulting newspaper files or the records of the bankruptcy court, that
loans on unlisted securities were made by the defunct Steinberg and Lorenzo
Anderson brokerage firms, both New York Stock Exchange houses.

Of course, the directors of the St. Louis Chamber of Commerce would not
have painted this picture of impending disaster it they had known that the
standards they denounced are the existing standards of solvent St. Louis
brokerage houses, and that the standards they defended were the standards
of brokerage houses which went into bankruptcy with the loss of millions to
St Louis people.

Apparently the directors, when they adopted this resolution, did not know
that the 60-percent-margin requirement of the Fletcher-Rayburn bill, as applied
to banks, relates only to collateral which the borrower has fully owned for
less than 30 days In other words, it is merely a precaution to prevent the
shifting of speculators' loans to banks, and does*not relate to business credit
at all.

To judge from this resolution, the chamber of commerce directors simply
swallowed the part of Richard Whitney's $2,000,000 propaganda which was
brought in by the letter carrier That propaganda now goes back to Wash-
ington as the voice of St. Louis business

Some provisions in the Fletcher-Rayburn bill seem to put an unwarranted
expense upon industrial corporations, but that calls merely for the perfecting
of details. What Mr. Whitney and his friends are aiming at, and what they
are calling upon chambers of commerce to aid them accomplish, is to knock
out effective Government control and continue the stock-market game of the
insiders robbing the public.

ST. LOUIS STAB AND TIMES,
March 1, 198 J.

Hon. DUNCAN U FLETCHER,
United States Senate, WasMnpton, D C.

DEAR SENATOR FLETCHER: I am sending you an editorial showing how Mr.
Whitney's propaganda worked in St. Louis.

Yours truly,
IRVING BRANT.

FEBRUARY 27, 1934.
SENATOR FLETCHER

EDITOR' Stock exchange houses are advising their clients to wire Senators
and Congressmen to protest against the Fletcher bill to correct stock
manipulation.
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Fortunately for the proponents of this bill, Mr. Pecora throws the " alcohol
pool bomb ", showing that the old game of rigging the market and trimming
the suckers is still m high favor.

Before wasting telegrams, pool-room clients ought to read Collier's, February
24, " Sour Mash", by Flynn. It might change their minds regarding the
virtues of the New York Stock Exchange and its agents elsewhere.

S. L. BERNSTEIN.
49 FOXJETH, SAN FBANCISCO, CALIF.
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