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Antitrust and the New Bank Holding 
Company Act: Part I

Until 1956, the regulation of bank holding com
panies remained substantially independent of anti
trust enforcement. For purposes of controlling 
monopolies and monopolistic tendencies commercial 
banking was considered a special case not subject to 
federal antitrust laws. As a matter of fact, the 
Banking Acts of 1933 and 1935 did much to dis
courage competition in commercial banking, deny
ing to commercial banks many forms of competitive 
conduct encouraged in other lines.

With the enactment of the Bank Holding Company 
Act of 1956, however, the competitive criterion be
came explicitly relevant to acquisitions of commercial 
banks by bank holding companies controlling 25 per
cent or more of the stock, or the election of a ma
jority of the directors, of each of two or more banks. 
Thereafter, antitrust principles— themselves in pro
cess of rapid change— became increasingly important 
in the regulation of bank holding companies. This 
trend was due in part to judicial decisions applying 
the antitrust laws to banking generally and in part 
to amendments to the banking and bank holding 
company laws themselves.

Now, with the passage in December 1970 of far- 
reaching amendments to the Bank Holding Company 
Act, a substantial integration of traditional antitrust 
policy and bank holding company regulation in the 
commercial banking industry has occurred. All types 
of bank holding companies, whether they control a 
single bank or more than one, and all forms of bank 
holding company expansion, as regards both bank
ing and permissible nonbanking functions, are now 
subject to the administrative authority of the Board 
of Governors of the Federal Reserve System acting 
under general guidelines embodying the substance of 
antitrust doctrine, as modified to conform to the 
particular conditions of the commmercial banking 
industry.

This article discusses the background and present 
status of bank holding company regulation by anti

trust and administrative techniques. The first part 
traces the separate development of antitrust and bank 
holding company regulation along their different 
paths until 1956 and reviews the milestones that led 
to their recent integration. Subsequent parts, to ap
pear in the next two issues, survey current bank 
holding com pany regulations as they apply to 
acquisitions of commercial banks and entry into 
nonbank businesses.

The Antitrust Approach to Business Regulation
Comprehensive antitrust regulation in the United 
States dates from the Sherman Act of 1890. This 
short statute declares unlawful (1 ) every combina
tion, contract, or conspiracy in restraint of trade or 
commerce, (2 ) every monopolization of trade or 
commerce or any part thereof, and (3 ) every at
tempted monopolization or combination or con
spiracy to monopolize such trade or commerce. 
As the Supreme Court has noted, it was

• .. enacted in the era of “ trusts” and of “ combina
tions” of businesses and of capital organized and 
directed to control of the market by suppression of 
competition in the marketing of goods and services 
the monopolistic tendency of which had become a 
matter of public concern. The end sought was the 
prevention of restraints to free competition in 
business and commercial transactions which tended 
to restrict production, raise prices or otherwise 
control the market to the detriment of purchasers, 
or consumers of goods and services, all of which 
had come to be regarded as a special form of public 
injury.1

Congress, however, failed to define the character
istics of illegal restraint of trade and monopolization, 
thus leaving to the courts the task of interpreting the 
statute in the light of its legislative history and the 
particular practices at which it was aimed.

The vague and general nature of the Sherman Act’s 
prohibitions was not the only difficulty confront
ing Federal courts called upon to construe and ap

1 A pex Hosiery Co. v. Leader, 310 U .S . 469, 492-493 (1940).
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ply them. There was little common law precedent to 
guide the courts in shaping the new antitrust policy, 
and as the Supreme Court soon came to realize, even 
this body of law was not relevant to the public issues 
raised by Federal antitrust policy.

Faced with the reality that all contracts and com
binations among businessmen necessarily restrain the 
trade of the contracting or combining parties to some 
extent, even if only by restricting their power to deal 
with others, and that most such arrangements are 
essential to the functioning of a free enterprise 
economy, the Supreme Court concluded in 1911 in 
its epochal Standard Oil and American Tobacco de
cisions2 that it had no alternative but to be guided by 
the “ rule of reason” in adjudicating alleged anti
trust violations. Not all restraints of trade would 
be regarded as illegal. Only restraints deemed “ un
reasonable” by the courts would be proscribed.

From these beginnings antitrust jurisprudence 
evolved gradually on a case-by-case basis over a 
period of 60 years, although from time to time the 
Sherman Act has been supplemented by legislation 
defining particular forms of illegal practices. Among 
this legislation was the Clayton Act of 1914,3 focus
ing particularly upon price discrimination, tying con
tracts, exclusive dealing, full line forcing, corporate 
stock acquisitions, and interlocking directorates; the 
Robinson-Patman Act of 1936,4 replacing the inef
fectual price discrimination provisions of the Clayton 
Act with complex provisions applicable to differential 
pricing and other discriminatory practices in dis
tribution arrangements; and the Celler-Kefauver 
Antimerger Act of 1950,5 designed to prevent eco
nomic concentration by means of corporate mergers, 
consolidations, and acquisitions of assets. Even as 
regards these last three Acts, however, the substance 
of illegal conduct today is largely the result of judicial 
interpretation and application of the law and not of 
the statutory language itself.

But the body of unique national antitrust law that 
emerged gradually between 1890 and 1960 was not 
applied to commercial banking generally until the 
past decade (although one ill-fated proceeding, dis
cussed later, was undertaken in 1948). Partly re
sponsible for the long delay was a succession of 19th

2 Standard Oil Co. v. U.S., 221 U .S . 1 (1911); U.S. v. American To
bacco Company, 221 U .S . 106 (1911).
3 Act of October 15, 1914, 38 Stat. 730.

4 Act of June 19, 1936, 49 Stat. 1526.
5 Act of December 29, 1950, 64 Stat. 1125.

century Supreme Court decisions that fostered a 
widespread belief among lawyers that money trans
actions in and of themselves were not “ commerce” 
subject to Federal jurisdiction under the commerce 
clause of the Constitution. These 19th century de
cisions relied upon an entirely different constitutional 
basis to justify Federal regulation in the areas of 
banking and currency.

Commerce, Banking, and Antitrust Legal au
thority for Federal antitrust legislation is found in 
the commerce clause of the Constitution, investing 
Congress with power to “ regulate Commerce with 
foreign Nations and among the several States, and 
with the Indian tribes. . . .”  Some of the first Su
preme Court antitrust decisions after 1890 limited 
the scope of Federal jurisdiction to cases involving 
actual transportation of physical commodities across 
state lines. This approach was soon abandoned, how
ever, and by the end of World W ar II it was clear 
that any significant effect upon interstate or foreign 
commerce attributable to challenged conduct would 
sustain antitrust jurisdiction.6

Nevertheless, this turnabout in judicial thinking 
did not affect the application of antitrust legislation 
to the commercial banking industry, as it (along 
with the insurance industry) continued to occupy a 
unique, immune status under such legislation. As 
noted, the Supreme Court had ruled on several oc
casions in the 19th century that transactions in money 
did not constitute “ trade or commerce” for con
stitutional purposes. In Paid v. Virginia/  an 1867 
decision, the Court concluded that writing a contract 
of insurance was not “ commerce,” relying heavily on 
its earlier 1850 decision in Nathan v. Louisiana.8 
There the Court stated that the “ individual who uses 
his money and credit in buying and selling bills of 
exchange . . .  is not engaged in commerce but in 
supplying an instrument of commerce.”

These decisions, which predated the Sherman Act 
by many years, continued in full force and effect 
until the 1944 decision in United States v. South- 
Eastern Underwriters Association ,9 Moreover, they 
were supported by a line of decisions dating back 
to McCullough v. Maryland,10 which had affirmed

6 See, for example, Mandeville Islands Farms v. American Crystal 
Sugar Co., 334 U .S . 996 (1947).
7 8 W all. 168 (1868).
8 8 Howard 73 (1850).

9 322 U . S. 533 (1944).

10 4 Wheat. 316 (1819).
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the constitutionality of the Second Bank of the 
United States. In that landmark case, as well as in 
subsequent decisions upholding the National Bank
ing Act of 1864, the Court had not relied upon the 
power of Congress over interstate commerce to sup
port Federal regulation. Instead, it had grounded 
its decision on the Constitutional power of Congress 
to “ coin money and regulate the value thereof.”  It 
was therefore generally assumed that Congress did 
not intend commercial banking to be subject to anti
trust control. This assumption found support in the 
much more detailed, specific legislation applicable to 
commercial banks as represented by the National 
Banking Act, the Federal Reserve Act, and existing 
state legislation.

W hatever jurisdictional questions might have 
existed regarding applicability of the Sherman Act 
to commercial banking were swept away with the 
1944 South-Eastern Underwriters decision. This 
decision reversed the earlier position and indicated 
clearly the Court’s conclusion that . . the trans
mission of great quantities of money, documents and 
communications across . . . state lines” is interstate 
commerce for antitrust purposes.

Soon thereafter, in 1948, the first antitrust pro
ceeding directed against corporate acquisitions of 
stock in commercial banks was instituted under the 
Clayton Act by the Board of Governors of the Fed
eral Reserve System. The defendant was Trans- 
america Corporation, a large diversified bank hold
ing company based on the West Coast. The Board’s 
complaint alleged that Transamerica controlled 41 
percent of all commercial banking offices, 39 percent 
of total commercial bank deposits, and about 50 per
cent of commercial bank loans in the states of A ri
zona, California, Oregon, Nevada, and Washington, 
as a result of systematic and continuous acquisitions 
of bank stocks. Although Transamerica successfully 
defended the action, the opinion of the United States 
Court of Appeals for the Third Circuit held that 
commercial banking was, indeed, interstate com
merce subject to antitrust regulation.11 Neverthe
less, the failure of the Board’s antitrust proceeding 
in this factual context raised serious questions as to 
the probable effectiveness of the antitrust laws in 
controlling acquisitions by bank holding companies.

Regulatory Approach of the Bank Holding Com
pany Act The Transamerica case led directly to

11 Transamerica Corporation v. Board of Governors of the Federal 
Reserve System , 206 F.2d 163 (3rd Cir. 1953).

enactment of the Bank Holding Company Act of 
1956.12 Prior to this legislation, bank holding com
panies could acquire banks both within the 
state in which the holding company itself was in
corporated and in other states as well. Acquisitions 
of nonbanking businesses were equally free from 
Federal regulation. As of December 31, 1950, 20 
known bank holding companies owned various kinds 
of businesses including life insurance, home finance, 
automobile insurance, fire and marine insurance, and 
real estate. Although South-Eastern Underwriters 
and Transamerica had clearly established the ap
plicability of the Sherman and Clayton Acts to bank 
holding company acquisitions, in reality not one anti
trust proceeding had been brought against a bank 
holding company by the Antitrust Division of the 
Department of Justice in the entire history of the 
antitrust laws. In fact, the Board had only decided 
to bring its proceeding under the Clayton Act after 
receiving advice from the Department of Justice that 
there was inadequate evidence of abuse of power by 
Transamerica to support a Sherman Act charge.13

Beginning as early as 1927, rising concern over 
the growth of bank holding companies led to nu
merous legislative proposals for their direct regula
tion. At first, the principal thrust of these pro
posals was to restrict acquisitions of banks by hold
ing companies. This emphasis was closely related to 
the bitter struggle over branch banking that raged in 
Congress throughout the decade of the 1920’s. The 
Banking Act of 1933 settled this issue, at least for a 
time, by restricting branching by national banks to 
the same geographical limits permitted to state- 
chartered banks. As a result, no national bank 
could branch across state lines. Even within the 
state where its head office was located, a national 
bank could establish branches only if state banks 
within such state were authorized to have branches, 
and then only within the same geographic areas per
mitted to the state banks.

12 12 U .S.C . 1841 et seq., as amended.

13 Fischer, American Banking Structure (1968), p. 279. The Board’s 
action was brought under “ old” Section 7 o f the Clayton A ct, as 
originally enacted in 1914. While the Board’s case was pending, 
Section 7 was extensively revised in 1950 to prohibit any form of 
corporate merger, acquisition or consolidation which might sub
stantially lessen competition or tend to create a monopoly in any 
line of commerce in any section of the country. The amended 
statute is entirely different from the earlier revision, which had 
been largely emasculated by hostile Supreme Court interpretations 
in the 1920’s and 1930's, long before the Transamerica proceeding. 
Especially notorious were the decisions in Sw ift & Co. v. F .T.C ., 
272 U .S . 554 (1926), and Arrow -H art and Hegeman Electric Co. 
v. F.T.C ., 291 U .S. 587 (1934). A  changed antitrust environment 
and a receptive Supreme Court have made amended Section 7 into 
an extremely effective deterrent to corporate concentration by mer
gers or by corporate acquisitions involving competitors and com
panies standing in the relationship of actual or potential customer 
and supplier, as discussed in Part II of this article.
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But bank holding companies were under no 
similar restrictions and could lawfully acquire banks 
— at least insofar as Federal law was concerned—  
both within the states where they were located and 
in other states as w ell; and they continued to do so 
throughout the 1930’s and 1940’s. In addition, 
Transamerica and certain other bank holding com
panies began broadening their penetration into non
banking areas by means of acquisitions, thus bring
ing extensive banking and nonbanking businesses 
under common control. In 1938, President Roose
velt sent a special message to Congress calling for 
creation of a Temporary National Economic Com
mittee to undertake . a thorough study of the 
concentration of economic power in American in
dustry and the effect of that concentration upon the 
decline of competition.” The measure included the 
following recommendation:

. . . that the Congress enact at this session legisla
tion that will effectively control the operation of 
bank holding companies; prevent holding companies 
from acquiring control of any more banks, directly 
or indirectly; prevent banks controlled by holding 
companies from establishing any more branches; 
and make it illegal for a holding company, or any 
corporation or enterprise in which it is financially 
interested, to borrow from or sell securities to a 
bank in which it holds stock.

Roosevelt also recommended that the proposed legis
lation include a provision “ for the gradual separation 
of banks from holding company control or owner
ship____ ” 14

Congress never seriously considered this so-called 
“ death sentence.” Only two bills to regulate bank 
holding companies were introduced between the 1938 
special message and the end of World War II, and 
no hearings were held on either of them.15

The Federal Reserve System and Bank Holding 
Companies Then in 1943, a new factor was in
troduced into the situation. The Annual Report of 
the Board of Governors to Congress called attention 
to the use of the bank holding company device as a 
means of evading restrictions on branch banking, 
and for the first time the Board expressed concern 
over the possible growth of conglomerate bank hold
ing companies with extensive ownership of nonbank 
businesses. The report stated, in relevant part:

Accepted rules of law confine the business of banks 
to banking and prohibit them from engaging in ex
traneous businesses such as owning and operating

14 Senate Document No. 173, 75th Cong., 3rd Sess. (1938), pp. 8-9.
15 Fischer, Bank Holding Companies (1961), p. 65.

industrial and manufacturing concerns. It is 
axiomatic that the lender and borrower or potential 
borrower should not be dominated or controlled by 
the same management. In the exceptional case the 
corporate device has been used to gather under one 
management many different and varied enterprises 
wholly unallied and wholly unrelated to the con
duct of a banking business. . . . The Board believes, 
therefore, that it is necessary in the public interest 
and in keeping with sound banking principles that 
the activities of bank holding companies be re
stricted solely to the banking business and that 
their activities be regulated, as are the activities of 
the banks themselves.16

Between 1945 and 1956 a number of bills to bring 
bank holding companies under direct Federal con
trol were introduced in Congress. Some of these re
flected the Board’s recommendations; others took 
different approaches. During these years of discus
sion and debate the position of the Board on the 
question of permissible activities of bank holding 
companies moderated somewhat. Whereas in 1943 
it had advocated that “ the activities of bank holding 
companies be restricted solely to the banking busi
ness,”  in 1952 the Board advised the House Com
mittee on Banking and Currency as follow s:

. . . the Board believes that the principal problems 
in the bank holding company field arise from two 
circumstances: (1) The unrestricted ability of a 
bank holding company group to add to the number 
of its banking units, thus making possible the con
centration of a large portion of the commercial 
banking facilities in a particular area under single 
control and management; and (2) the combination 
under single control of both banks and nonbanking 
enterprises, thus permitting departure from the 
principle that banking institutions should not en
gage in businesses wholly unrelated to banking 
because of the incompatibility between the business 
of banking which involves the lending of other 
people’s money and other types of business enter
prises.17

By 1952, therefore, the Board had moved away 
from the view that bank holding companies should 
be restricted “ solely” to the business of banking and 
had adopted the position that banking institutions 
should not engage in businesses “ wholly unrelated to 
banking.” As will be seen, this was a subtle change, 
but an important one, for the future evolution of 
bank holding company legislation.

The Bank Holding Company Act of 1956 As
finally enacted, the Bank Holding Company Act of 
1956 accomplished the two objectives sought by the

16 Annual Report of the Board of Governors of the Federal Reserve 
System  (1943), pp. 34-36 (emphasis added).
17 “ Control and Regulation of Bank Holding Companies,”  Hearings 
Before the Committee on Banking and Currency, House of Rep
resentatives, 82nd Cong., 2d Sess., on H .R. 6504 (1952), pp. 9-10 
(emphasis added).
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Board. A  “ bank holding company” was defined as 
any corporation, business trust, association or similar 
organization controlling 25 percent or more of the 
voting shares or the election of a majority of di
rectors of each of two or more banks. Any com
pany meeting this definition was required to divest 
its interest in every business other than that of 
managing or controlling banks, with certain limited 
exceptions. In addition, every such company was 
required to register with the Board and to obtain 
its prior approval before acquiring control of more 
than five percent of the voting shares of any bank.18

The Federal and state branch banking statutes 
were supplemented by a provision written into the 
Act prohibiting the Board from approving any ac
quisition of any interest in any bank outside of the 
state in which the acquiring bank holding company 
maintains its principal place of business or conducts 
its principal operations unless specifically authorized 
by statute in the acquired bank’s home state.19 Ten 
years later this provision was further restricted by 
an amendment limiting an acquiring bank holding 
company to acquisitions within the state in which 
the operations of its banking subsidiaries were 
principally conducted on the date on which it be
came a bank holding company or on the date of the 
amendment, whichever is later.20

Criteria for Approving Bank Acquisitions Pre
facing a proposed 1947 bank holding company bill 
was a “ Declaration of Policy” asserting, among other 
things, that

. . .  all of the provisions of this Act shall be in
terpreted to control the creation and expansion of 
bank holding companies; to separate their business 
of managing and controlling banks from unrelated 
businesses; and generally to maintain competition  
among banks and to minimize the danger inherent 
in concentration o f economic power through cen
tralized control o f banks . . . .

To further the objectives of this policy declaration, 
the following standards were written into the Act to 
guide the Board of Governors in considering pro
posed acquisitions of banks by bank holding com
panies :

18 Exceptions to this prohibition were written into the Act for voting 
shares of banks held by a bank (1) in a fiduciary capacity, unless 
held for the benefit of the shareholders of the fiduciary bank, (2) 
to collect a debt previously contracted in good faith, provided the 
shares were disposed of within two years from the date on which 
they were acquired, and (3) for additional shares acquired by a 
bank holding company in a bank in which such bank holding com
pany owned or controlled a majority of voting shares prior to such 
acquisition.

19 70 Stat. 115 (1956).

20 80 Stat. 237 (1966).

In determining whether to approve any acquisition 
. . . consideration shall be given to the financial 
history and condition of the applicant and the 
banks concerned; their prospects; the character of 
their management; the convenience, needs, and 
welfare of the communities and the area concerned, 
and the national policy against restraint o f  trade 
and undue concentration o f  economic pow er and in 
favor o f  the maintenance o f  competition in the 
field  o f  banking.™

Although the Senate Banking and Currency Com
mittee reported the 1947 bill out favorably, no fur
ther action was taken. A  similar bill without the 
“ Declaration of Policy” was introduced in 1950, and 
the italicized portion quoted above referring to na
tional antitrust policy was omitted. In its place were 
substituted the words “ . . . whether or not the effect 
of such acquisition may be to expand the size and 
extent of a bank holding company system beyond 
limits consistent with adequate and sound banking 
and the public interest. . .

The criteria finally selected in the 1956 Act to 
guide the Board in ruling upon proposed acquisitions 
of banks by holding companies were substantially the 
same ones incorporated into the 1947 bill, as modi
fied in 1950. It turned out, however, that this sub
stitute was unsatisfactory and unworkable in practice, 
as the Board recognized in a report to Congress in 
1958 only two years after the Act went into effect. 
Commenting on its experience in attempting to dis
tinguish permissible from prohibited acquisitions 
during the first two years, the Board told Con
gress, in part:

As guides for the exercise of the Board’s judg
ment in passing on applications, the first three of 
these statutory factors present little difficulty 
. . . .  To a large extent this is also true of the 
fourth factor, relating to the convenience, needs 
and welfare of the communities and area con
cerned. The factor which has given rise to the 
greatest difficulty is the fifth— that relating to 
whether the proposed transaction would expend 
the “size or extent” of the holding company system 
“beyond limits consistent with adequate and sound 
banking, the public interest, and the preservation 
of competition in the field of banking.” The 
major problem has been the difficulty of balancing 
considerations affecting competition and the public 
interest under the fifth factor and those affecting 
convenience and needs under the fourth factor.

Even so, and although they were substantially re
placed in 1966, the 1956 standards at least provided 
an interim statutory framework for regulating bank

21 “ Providing for Control and Regulation of Bank Holding Com
panies,” Hearings Before the Committee on Banking and Currency, 
United States Senate, 80th Cong., 1st Sess. on S. 829 (1947), p. 9 
(emphasis added).
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holding company growth during a decade of rapid 
and profound antitrust change. No one, except per
haps the Supreme Court, could have said with any 
confidence just how much lessening of competition 
would be required for a bank acquisition to violate 
either the Sherman or the Clayton Act prior to the 
early 1960’s. As for conglomerate acquisitions of 
nonbank businesses by bank holding companies, 
antitrust tests simply did not exist at that time.

But by 1966, as a result of a series of Supreme 
Court decisions beginning with the Philadelphia 
Bank22 opinion in 1963, a different antitrust environ
ment had come into being. And by 1968, a changed 
economic environment caused hundreds of leading 
commercial banks with billions of dollars in deposits 
to organize one-bank holding companies. These or
ganizations, exempt from the restrictions of the 
Bank Holding Company Act, immediately began 
entering or announcing plans to enter a variety 
of new business areas, some having little direct

2-U .S .  v. Philadelphia National Bank, 374 U.S. 321 (1963).

relationship to the traditional business of com
mercial banking.

Congress reacted in 1970 with important new 
legislation bringing one-bank holding companies 
under regulation. In addition, antitrust prohibitions 
applicable to reciprocity and tying arrangements 
were specifically applied to all insured banks and to 
bank holding companies. At the same time, the pro
visions of the Bank Holding Company Act govern
ing entry by all types of such companies into new 
areas were substantially changed. Meanwhile, in 
1966, antitrust principles governing corporate mer
gers and acquisitions had been substituted for the 
original five “ banking factor” criteria for approving 
bank acquisitions written into the Act in 1956.

The 1966 and 1970 amendments, which have had 
the effect of substantially merging antitrust and bank 
holding company methods of regulation in the com
mercial banking industry, will be discussed in the 
next two parts of the article, to appear in the March 
and April issues of the Monthly Review.

William F. Upshaw
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