
The Honorable Emanuel Celler, Chairman, 
Committee on the Judiciary, 
House of Representatives, 
Washington 25, D. C. 
My dear Mr. Chairman: 
During the course of the hearings before your committee on 
March 8, 1957, regarding the pending bills to amend the Clayton 
Antitrust Act, I was asked to furnish my views and those of the Board 
regarding several matters in this connection. 
First we were requested to advise whether the Board took 
any position with respect to the saving provision contained in sec-
tion 11 of the Bank Holding Company Act of 1956, when that Act was 
under consideration in Congress. The provision in question was not 
contained in the Bank Holding Company bill (H. R. 2674) when it was 
under consideration by the House Banking and Currency Committee in 
1955. It was first included in the proposed legislation when 
Chairman spence of that Committee on May 12, 1955 introduced a new 
bill (H. R. 6227), the bill that was favorably reported by this 
Committee a few days later and which with certain changes subsequently 
passed the House. The provision in question similarly was not con-
tained in S. 2350 and S. 880 which were the subject of hearings before 
the Senate Banking and Currency committee in July 1955, although it 
was later incorporated in the bill S. 2577 which was favorably reported 
by that Committee on July 25, 1955. The record indicates that at no 
time did the Board take any position with respect to the merits of that 
provision. 
Secondly, we were asked to advise the Committee whether the 
Board would object to a provision which would require the bank super-
visory agancies to request the views of the Attorney General with 
respect to the competitive effects of every bank merger. In the 
Board's opinion, such a requriement would impose an unnecessary burden 
both upon the Department of Justice and the bank supervisory agencies, 
since many proposed bank mergers and consolidations do not give rise 
to material questions as to competitive effects. Moreover, the neces-
sity of obtaining the views of the Attorney General in every case 
could substantially delay the consummation of mergers in situations 
in which circumstances might demand prompt action and in which no 
material question of competition would be involved. The Board would 
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prefer a provision along the lines of that contained in section 23 of 
Title III of the pending financial Institutions bill (S. 1451), under 
which the bank supervisory agency would be authorised to request the 
Attorney General's opinion on the question of competitive effects. 

Finally, the Board was asked to submit its views with respect 
to a proposal for bank merger legislation containing the following 
features: 

"l. Amend section 18(c) of the Federal Deposit 
Insurance Act so as to require approval of any bank 
merger by the appropriate Federal bank supervisory 
agency. 

"2. Require any bank supervisory agency ruling 
upon a merger to consider the same factors it does 
under section 3(c) of the Bank Holding Company Act. 

"3. Provide for the appropriate Federal bank 
supervisory agency to obtain the views of the State 
supervisory agency where a State bank is involved* 
as in section 3(b) of the Bank Holding Company Act. 

"4. Require that the Attorney General be notified 
by the appropriate Federal bank supervisory agency and 
be given reasonable time within which to express his 
views, before any merger is consumated. 

"5. Provide for an antitrust savings clause similar 
to the one contained in section 11 of the Bank Holding 
Company Act* 

"6. Amend section 7 of the Clayton Act to cover 
stock and asset acquisitions, using the term 'substantially 
to lessen competition' but spelling out what it means with 
respect to banks, as was done in. this Committee's Report 
on H. R. 5948. " 

The first feature of the above proposal would conform to 
provisions of section 23 of title III of the Financial Institutions 
bill requiring prior approval of bank mergers by the appropriate bank 
supervisory agency and, as it has previously indicated, the Board would 
favor such a requirement. 

The second feature would require the appropriate bank 
supervisory agency in passing upon any bank merger to consider the same 
factors as those stated in section 3(c) of the Bank Holding Company Act* 
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namely: "(1) The financial history and condition of the company or 
companies and the banks concerned: (2) their prospects; (3) the 
character of their management; (4) the convenience, needs, and welfare 
of the communities and the area concerned; and (5) whether or not the 
effect of such acquisition or merger or consolidation would be to 
expand the size or extent of the bank holding company system involved 
beyond limits consistent with adequate and sound backing, the public 
interest, and the preservation of competition in the field of banking. " 

The bank merger provisions of section 23 of Title III of the 
Financial Institutions bill, which have been endorsed by the Board* 
would require the bank supervisory agencies to consider the factors 
enumerated in section 15 of that Ti t le and also whether the effect of 
a proposed merger or consolidation "may be to lessen competition unduly or to 
unduly tend to create a monopoly. " The factors enumerated in section 15 
are the financial history and condition of the bank, the adequacy of 
its capital structure, its future earnings prospects, the general 
character of its management, and the convenience and needs of the com-
muni ty to be served by the bank. Consequently, section we would seem 
to cover substantially the same factors as those required to be con-
sidered under the Bank Holding Company Act. While the Board would see 
no need to use language different from that now contained in section 23,  
the Board would have no objection to the use of language similar to 
that of section 3(c) of the Bank Holding Company Act if Congress should 
deem it advisable. 

the third feature of the proposal would require the appropriate 
Federal bank supervisory agencies to obtain the views of the State super-
visory authority where a State bank is involved "as in section 3(b) of 
the Bank Holding Company Act. " The Board questions the necessity for 
requiring the Federal bank supervisory agency to seek the views of 
the State authorities. If the resulting bank would be a State bank,  
such a requirement would be unnecessary since the merger would have 
been approved by the appropriate State banking authority before it 
could be consummated. If one of the banks involved were a State bank,  
but the resulting bank would be a national bank, the approval of the 
Comptroller of the Currency would be necessary under present law even 
though State approval might not be required. 

As to the fourth feature of the proposal, the Board questions 
the need for a requirement that the Federal Bank supervisory authority 
notify the Attorney General of all applications for bank mergers, but 
the Board would see no objection to a requirement for more notification 
if the Committee and Congress deem it essential. However, for the 
reasons heretofore stated in this letter, the Board believes that it 
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would be unnecessary and undesirable to require the bank supervisory 
agency, in addition to notification, to obtain the views of the 
Attorney General except in those cases in which the question of com-
petitive effect may have material significance. 

As to the fifth feature of the proposal - the inclusion in 
bank merger legislation of an antitrust saving clause similar to that 
contained in section 11 of the Bank Holding Company Act - it is ap-
parent that such a clause would have little meaning unless section 7 
of the Clayton Antitrust Act were amended to cover acquisitions of bank 
assets as proposed by the sixth point in the plan. These two features 
of the* proposal must therefore be considered together. 

THE last feature of the proposal would involve an amendment 
to section 7 of the Clayton Act to cover acquisitions of bank assets 
as well as bank stocks, without any change in the present statutory 
test based on substantial lessening of competition, but with some ex-
planation, presumable in the Committee Report, as to the meaning of 
that test as applied to banks. 

The Board would be opposed to this feature of the proposed 
compromise for several reasons. In the first place, assuming that no 
changes would be made in the enforcement provisions of the Clayton Act,  
the amendment would place the Board in the position of having responsi¬ 
bility with respect to every bank merger even though it had previously 
been considered and approved by one of the other Federal bank super-
visory agencies or by the appropriate State banking authority. Such 
a situation would obviously be undesirable. As the Board has stated 
on several occasions in recent years, it believes that it should not 
be vested with the prosecuting and adjudicatory functions involved in 
the enforcement of the antitrust laws, especially if section 7 of the 
Clayton Act, which now covers only the limited field of bank stock ac¬ 
quisitions, should be broadened to cover acquisitions of bank assets. 

The statutory application to bank mergers of the Clayton Act 
test of "substantial" lessening of competition would not, in the Board's 
opinion, be desirable in the public interest, even though the Committee 
report should spell out circumstances in which that test would not be 
intended to preclude a bank merger or consolidation. Whether or not a 
merger would have the effect of substantially lessening competition 
involves a quantitative test which, despite such an explanation in 
theCommittee Report, might be construed as not permitting adequate 
weight to be given to factors having to do with the soundness of the 
banking system, availability of banking services, and the over-all 
public interest. 

If i t should be the intent of Congress that the test 
"substantial lessening of competition" as used in section 7 of the 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



The Honorable Emanuel Celler 

Clayton Act should not necessarily make unlawful bank mergers which 
might be desirable in the public interest because of factors other 
than the competitive factor, it is the view of the Board that this 
should not be l e f t a s a matter of i n t e r p r e t a t i o n , possibly through 
court d e c i s i o n s , on the bas is of l e g i s l a t i v e history, but should be 
s e t forth i n t he language of the s t a t u t e , through the use of the word t 
"unduly" instead of "substantially", so that the Congressional intent 
in the matter may be clear. 

S i n c e r e l y yours, 

(Signed) Wm. McC. Martin, J r . 

Wm. McC. Mart in , Jr. 

cc: L. A. Jennings, Deputy Comptroller 
Mr* Coburn, FDIC 

HHHsj* 
3-1S-5? 
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