Januwary 16, 1946

It ies the purpose of this memorandum to consider the funoctions and

povers of the Natimal Advisory Council and of the Advisory Board establishe
ed by the Expori-Import Bank et of 1945 in relation to the funetions and
powers of the Board of Directors of the Export~Import Bank of Washington.

Jhe National Advisory Council

The N.A.C. was created and its functions defined by Seetlion / of the
Bretton Tioods Agreements Act. Sub-section {a) of Section 4 creates the
Council by the following language:

"See. 4 (8) In order to coordinate the policies and operations
of the representatives of the United States on the Fund and the
Bank and of al] agencies of the Govermment which make or participate
in making foreign loans cxr which engage in foreign financial, ex-
change or monetary transsctions, there is hereby established the
National Adviscry Council on Intermational Monetary and Financial
Problems (hereinafter referred to as the "Council®), coneisting of
the Secretary of the Treasury, a8 Chairman, the Secretary of State,
the Secretary of Commerce, the Chairman of the Board of Governors
of the Federal Reserve System, and the Chairman of the Board of
Trustees of the Export~Import Bank of Vashington,®

It should be observed at this point that the word PBank® as used in
the Bretton Woods Act refers only to the International Bank for Reconstruc-
tion and Development.

Subwsection (b) (3) of Section 4 provides as follows:
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#(3) The Council shall coordinate, by consultation or otherwise,
go far as is practicable, the policles and operations of the re-
presentatives of the United States on the Fund and the Bank, the
Export~Import Bank of Washington and all other agencies of the
Government to the extent that they make or participate in the
making of foreign loans or engage in foreign financisl, exchange
or monetary transactions.”

Sub-saction (¢) of Section 4 provides as follows:

#{e¢) The representatives of the United States on the Fund and
the Bank, and the Export-Import Bank of Veshington (and all other
agencles of the Government to the extent thzt they make or parti-
cipate In the making of foreign loan s or engage in foreign
financial exchange or monetary transactions) shall keep the Council
fully informed of their acetivities and shall provide the Council
with such further information or data in their possession as the
Council may deem necessary to the approprlate discharge of its
responsibilities under this Act.*

There are no other references to the Export~Import Bank in the
Bretton Woods Agreements Act. Vith respect to the representativea of
the United States on the Fund and the International Bank, however, the
N.A.C. is given specific powers and duties. Sub=section (b) (1) provides
that the Council shall recommend to the President general policy directives
for the guldance of such representztives. BSub-ssection (b) (2) provides
that the Council shall advise =2nd consult with the Presldent and the re-
presentatives of the United States on major problems arising in the
administration of the Fund and the International Bank. Subw-section (b)
(4) provides that vhenever, under the Articles of Agreement of the Fund
or the Articles of Agreement of the Intermational Bank, the approval,

consent or agreement of the United States 1s required before an act may
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be done by the respective institutions, the decision as to whether such
apmroval, consent or agreement shall be given or refused shall be made
by the Council undexr the general direction of the President and that in
such cases the representatives of the United States shall not take any
action without the prior approval of the Council, Sub-seetion {b) (5) and
(6) provide that the Council shall report to the President and to the
Congress with respect to the participation of the United States in the
Fund and the International Bank and on the operations and peolicies of the
Fund and the International Bank.

A copy of the Bretton Woods Agreemente Act is attzched hereto.

The t-Tmport,

The Export~Import Benk Act of 1945 wvests the management of the
Benk in a Board of Directors, four members of vhich are appointed by the
President by and with the edvice and consent of the Senste. The act
provides further in sub-parcgraph (f) of seetion 3 that the Bank "shall
constitute an independent agency of the United Stztes and neither the
Bank nor any of its functions, powers, or dutles shall be transferred to
or consolidated with any other deperiment, zgency, or corporation of the

Government unless the Congress shall otherwise by law provide.®

The Advisory Board

in Advisory Board is created by sub-section (d) of section 3, of
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the Export-Import Bank Act of 1945, the language of such sub-gsection
being as followa:

"(d) There shall be an Advisory Board consisting of the Chairman
of the Export-Import Bank of Washington, who shall serve as Chairmen,
the Secretary of State, the Secretary of the Treasury, the Secretary
of Commerce, ond the Chairman of the Board of Governors of the
Federzl Reserve System, vhich shall meet et the call of the Chairmen,
The Advisory Bosrd may make cuch recommendations to the Board of
Directors as it deems advisable, and the Board of Directors shall
consult the Advieory Board on mejor gquestions of policy.”

No other reference to the Advisory Bosrd is made in the Act, A
copy of the Expori~Import Bank Act of 1945 is atiached hereto.

From the foregoing the sphere of zuthority of the several entities

mey be determined.

Advisory Functions of Advisory Board end the N,2.C.
It is the function of the N,A.C. to sdvise and consult with the re-

rresentatives on the Fund and the International Bank on mejor problems of
administration, to recommend generel policy direcitives for their guidance
snd to determine their action in certain instances.

The Advisory Board creeted by the Export-Import Bank Act is authori-
sed to make such recommencations to the Board of Directors as it deems
aedvisable and the Board of Directors is required to consult it om *major
questions of policy". The relation between the Advisory Board and the
Export-Import Bank 1s comparable to that bet-een the N.A.C. end the
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representatives of the United States on the Fund =nd the Internetional
Bank. Its authority, however, is more restricted since it is limited to
consultstion end advice. It is not given tha power to approve or dis-
approve specific action or to recommend the lssuance of directives as
the N.A.C. may do with respect to the representatives on the Fund snd
the International Bank.

Anthority of N,A.C, to Coordinate Policies and Operstions
t~Import Bank and Oth &

In addition to its anthority over the policies and operations of
the representctives on the Fund and the International Bank, the N.A.C.
ig authorized "{o coordinate the policies and operations® of those repre-
sentatives and of all agencies of the United States, including Exporte
Import Bank, which make or participsate in the making of foreign losns or
engege in foreign financial exchange or monetary transectioms.

The use of the term M"coordinate', when considered together with
the other provisions of the Act, makes it clear that the Congress intended
to do no more with respect to the Export-Import Bank than suthorize the
R...C. to harmonize the activities of this Bank with those of similar
agencies and to avold a duplication of effort. The authority granted
is 2 limited one., The term "coordinate® as employed in the Bretion Voods
Agreements Act does not carry with it any power of genersl supervision
over the policiles end operations of the agencies mentioned, If the word
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¥coordinate® had been employed by the Congress for the purpose of

granting to the N.A.C. general supervicory authority over the policies

and operations of the Export-Import Bank then the mere use of the word
would have granted similar authority with respect 4o the representatives

of the United States on the Fund and the International Bank. It is evident
that the Congress did not so interpret the word since it deemed it neces-
sary 4o enact slx other separate sub—-sectlions in order to grant to the
N.2.C. supervisory suthority over the representzatives on the Fund and

the International Bank.

Accordingly, it appears to be the clear intentlon of the Act that
the N,A.C. mey properly exercise authority over the policles and operutions
of the Export-Import Bank only in those instences in which it is necesasry
so to do in order to coordinate the policies and operations of the Export=
Inport Bank with those of other agencies and the repremsentotives of the
United States on the Fund and the International Bank. To go further would
involve en exercise by the N.A.C. of the powers of management wested in
the Beerd of Directors of the Export-Import Bani.

lative His of sions Discussed

In the interpretation of leglslation the remarks of leglslators
are materisl only in those cases in which the lengusge employed in the
legislation is asmbiguous. In deferring to discussims in Congress, 1 do
not intend to imply thet the language of the Bretton Woous Agreements
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Act and the Export-Import Bank Aet 1s ambliguous wilth respect to the
provisions discussed in this memorandum. In view of the fact, however,
that the discussion In committee and thet on the floor of the Senate
between Senator Taft and Senator ihwdock, who reported the bill have
recelved considerable attention in connection with the considerstion
generally of the subject of this memorzndum, theyare attached hereto.
It is my opinion that if such discussions have any probetive value

they support the conclusion that the Congress understood the legis-

lotion in the manner in which it is interpreted in this memorandum.

/‘ .
. P -~
Hawthorne Arey
Gensral Counsel
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